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DES  MOINES,  MAY  TERM,  A.  D,  1890. 

IN  THS  FORTY-FOURTH  TEAR  OF  THB  STATE. 

PRESENT: 

Hon.  JAMES  H.  ROTHROCK,  Chief  Justice. 

Hon.  JOSEPH  M.  BECK,  1 

Hon.  GIFFORD  S.  ROBINSON,       I       jugncEa 


Hon.  CHARLES  T.  GRANGER,       f       «'^°"^-«*  go     ii 

Hon.  JOSIAH  GIVEN,  J  i<»  279 


The  First  National  Bank  of  Creston  v. 

Carroll  et  al. 

Gambling  Contract:  note  given  in  settlement  of:  innoobkt 
HOLDER.  Where  A.  had  shipped  cattle  to  Chicago  to  be  sold  upon 
the  market,  and,  in  consideration  of  money  paid  to  B.,  the  latter 
guaranteed  that  they  would  sell  for  four  cents  per  pound,  and 
agreed  to  pay  A.  the  difference  between  four  cents  per  pound  and 
the  price  for  which  they  sold,  if  they  brought  less  than  four  cents; 
and  A.  also  agreed  to  pay  to  B.  whatever  sum  they  should  sell  for 
over  four  cents  per  pound;  and  they  sold  for  less  than  four  cents, 
and  B;  made  his  note  to  A.  for  the  difference,  held  that  the  agree- 
ment was  a  gambling  contract,  and  that  the  note  given  in  pursu- 
ance thereof  was  void,  even  in  the  hands  of  an  innocent  holder. 
TVoders*  Bank  v.  Alsop,  64  Iowa,  97.) 

(11) 
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First  Nat.  Bank  of  Creston  v.  CarroU. 

Appeal  from    Union   District    Court. — Hon.    R.    C. 

Henry,  Judge. 

Piled,  May  10,  1890. 

■ 

Action  on  a  promissory  note  for  one  hundred  and 
fifty  dollars.  The  execution  of  the  note  is  admitted,  but 
it  is  alleged  to  be  void  because  given  in  fulfillment  of  a 
gambling  contract,  of  which  the  following  is  a  copy : 

"Creston,  Iowa,  December  6,  1888. 
"In  consideration  of  thirty  dollars  paid  me  this 
day  by  L.  J.  Cusick,  I  hereby  guaranty  to  him  that 
the  five  cars  of  cattle  shipped  by  Cusick  Bros.,  on 
December  8,  to  Chicago,  shall  sell  in  Chicago  for  four 
(4)  cents  per  pound,  and,  he  having  a  one-half  interest 
in  said  cattle,  I  agree  to  make  good  to  him  any  loss 
by  reason  of  said  cattle  selling  for  less  than  four  cents. 
That  is,  I  am  to  pay  him  the  difference,  if  any,  between 
the  price  the  cattle  sell  for  and  four  cents  on  his 
half  interest,  in  case  they  sell  for  less  than  four  cents. 
Said  difference  to  be  paid  to  him  on  receipt  of  account 
sale,  and,  if  said  cattle  sell  for  more  than  four  cents,  I 
am  to  have  the  difference.  C.  W.  Carroll." 

"I  agree  to  pay  C.  W.  Carroll  whatever  said  cattle 
sell  for  over  four  cents,  on  my  half  interest. 

"L.  J.  CUSIOK.'* 

The  answer  sets  out  the  contract  and  contains 
averments  that  when  the  contract  was  made  the  cattle 
were  in  transit  to  the  Chicago  market;  that  they  were 
sold  for  less  than  four  cents  per  pound;  and  that  the 
note  in  suit  was  given  to  said  Cusick  to  make  good  to 
him  the  four  cents  per  pound  for  the  cattle  under  the 
contract,  and  that  there  was  no  other  consideration  for 
the  note.  A  demurrer  to  the  answer  presents  the  ques- 
tion as  tiO  the  validity  of  the  contract.  The  district 
court  sustained  the  demurrer,  and  from  a  judgment  for 
plaintiff  for  the  amount  of  the  note  the  defendants 
appeal. 
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MaxweU  &  Leonard,  for  appellants. 

McDill  &  Sullivan^  for  appellee. 

Granger,  J. — Counsel  in  argument  agree  that  the 
question  for  determination  is  whether  or  not  the  con- 
tract set  out  in  the  answer  is  a  wagering  contract.  If 
so,  the  note  in  suit,  given  as  it  was  in  pursuance  of  the 
contract,  is  void  under  our  holdings,  even  in  the  hands 
of  the  plaintiffs.  Traders'  Bank  v.  Alsop,  64  Iowa,  97. 
Appellant  likens  this  contract,  in  its  purpose  and  effect, 
to  * 'option  deals,"  which  are  held  to  be  gambling  con- 
tracts, and  void.  Appellee,  however,  urges  as  a  dis- 
tinctive feature  that  in  option  deals  there  is  no  actual 
property  as  a  basis  for  the  transaction,  and  no  property 
is  intended  to  be  delivered  or  received,  while  in  this 
case  the  cattle  actually  on  the  way  to  market  formed 
the  basis  of  the  transaction,  and  it  urges  that  by  the 
contract  the  cattle  were  sold  to  Cusick,  or,  at  least,  an 
interest  therein.  We  are  unable  to  find  any  language 
in  the  contract  evincing  such  a  purpose.  Cusick  Bros, 
shipped  the  cattle.  They  are  to  sell  the  cattle  in 
Chicago,  and  the  contract  in  question  is  an  executory 
one,  to  be  performed  after  the  cattle  are  sold.  The 
transaction  was  clearly  a  speculative  one  as  to  prices. 
The  disposition  of  the  cattle  is  precisely  what  it  would 
have  been  had  the  contract  not  been  made.  Cusick 
Bros,  sold  the  cattle,  as  they  intended  to,  for  what  they 
would  bring  in  the  market,  and  received  the  pay  there- 
for; and  this  would  have  been  the  situation  without  the 
contract  in  question.  The  parties  to  the  contract  dealt 
alone  with  what  would  be  the  market  price  when  the 
cattle  should  arrive  in  Chicago.  The  market  price  rep- 
resented the  actual  value  of  the  cattle.  If  the  market 
price  was  above  the  four  cents  per  pound,  and  Cusick 
paid  the  excess  to  Carroll,  Carroll  received  something 
for  nothing.  If  the  market  price  was  less,  and  Carroll 
paid  to  Cusick  the  difference,  then  Cusick  received 
more  than  the  value  of  his  cattle,  or3  in  other  words, 
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■    I 

something  for  nothing,  and  such  receipts  are  the 
inspiration  and  soul  of  gambling  enterprises.  Brna?s 
Appeal^  65  Pa.  St.  294,  gives  the  following  definition : 
"Anything  which  induces  men  to  risk  their  money  or 
property  without  any  hope  of  return  except  to  get  for 
nothing  any  given  amount  from  another,  is  gambling." 
The  same  court,  in  the  case  of  Waugh  v.  BecJc^  6  Atl. 
Rep.  928,  used  this  language :  "A  transaction  in  stocks 
by  way  of  margin,  settlement  of  differences  and  pay- 
ment of  gains  or  loss,  without  intending  to  deliver 
stocks,  is  a  mere  wager." 

This  transaction  was  clearly  one  in  which  the 
parties  intended  to  pay  the  gain  or  loss  as  a  market 
price  at  a  future  time  would  require,  without  intending 
to  deliver  property,  and,  under  the  rule  given  in  the 
Pennsylvania  case  ( 65  Pa.  St.  294 ),  it  is  a  wager.  The 
mere  fact  that  there  was  specific  property  about  which 
the  transaction  occurred  would  make  no  difference. 
Parties  may  as  effectually  gamble  with  reference  to 
actual  property  as  with  reference  to  the  prices  of  differ- 
ent classes  of  property.  The  cases  do  not  turn  upon 
that  point,  but  upon  the  actual  intent  of  the  parties. 
Torriblin  v.  Callen,  69  Iowa,  229.  Appellee  gives  this 
illustration  to  show  that  Cusick  had  an  int-erest  in  the 
cattle:  "Suppose  while  in  transit  the  cattle  had  been 
killed  by  the  negligence  of  the  railroad  company,  and 
the  market  price  on  the  day  they  should  have  reached 
Chicago  would  have  shown  that  the  cattle  would  have 
brought  five  cents  per  pound,  under  Carroll's  contract 
he  would  have  been  entitled  to  all  the  cattle  would  have 
brought  over  four  cents  per  pound;"  and  follows  with  a 
conclusion  that  Carroll  would  have  had  a  right  of  action 
against  the  railroad  company.  The  greatest  interest 
that.could  be  claimed  under  such  a  state  of  facts  would 
be  an  equitable  lien  for  the  profits  resulting  from  the 
contract,  and  the  mere  fact  that  security  is  specifically 
given  to  aid  a  gambling  contract  does  not  make  it  valid. 
But  we  by  no  means  concur  in  apjjellee's  conclusion  as 
to  such  an  interest. '  As  we  have  in  substance  said,  the 
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parties  did  not  intend  an  exchange  of  the  commodity 
between  themselves,  but  they  contracted  only  with  ref- 
erence to  what  Cusick  Bros,  would  be  able  to  sell  the 
cattle  for  in  the  market  on  arrival.  It  was  alone  a 
question  of  gain  or  loss,  depending  on  the  correctness 
of  their  judgments  as  to  future  prices.  Of  course,  in 
actual  sales,  a  gain  or  loss  is  or  may  be  the  result  of  a 
correct  or  erroneous  judgment;  but  the  absence  of  a  pur- 
pose to  deal  with  actual  property  marks  the  distinction 
between  a  legal  and  a  gambling  contract.  It  will  be 
observed  that  the  contract  specifies  that,  in  consider- 
ation of  thirty  dollars  paid  by  Cusick,  Carroll  guaran- 
teed that  the  cattle  should  sell  for  four  cents  per  pound, 
and  the  validity  of  the  contract  is  urged  because  of  this 
payment  and  of  the  guaranty,  and  the  case  is  likened 
to  insurance.  If  the  contract  stopped  with  the  guar- 
anty, the  case  might  be  different,  but  the  use  of  the 
word  "guaranty,"  and  the  payment  of  the  thirty  dol- 
lars does  not  divest  the  transaction  of  its  gambling 
characteristics  or  purpose.  The  word  "guaranty"  can 
have  no  other  effect  than  an  agreement  to'  pay  the 
difference,  and  the  cash  payment,  while  it  might  consti- 
tute a  consideration  for  a  valid  agreement  to  make  good 
a  loss,  will  not  cure  or  make  valid  what  appears  to  be  a 
mere  chance  speculation  upon  prices.  We  think  the 
district  court  erred  in  sustaining  the  demurrer,  and  its 
judgment  is  Bevebsed. 


The  State  v.  Van  Winkle. 


\- 


1.  Iiarceny  of  Cattle:  evidsncb.  On  a  trial  for  the  larceny  of 
cattle,  where  there  was  testimony  tending  to  show  that  defendant, 
a  single  man,  made  his  home  at  his  father's  house,  it  was  proper 
to  allow  the  owner  of  the  cattle  to  testify  that  he  found  them  at 
defendant's  father's, — such  testimony  being  competent  to  show 
not  only  that  defendant  had  possession  of  the  cattle,  but  also  as 
bearing  on  the  question  whether  they  had  strayed  or  were  stolen. 


80 
87 

15 
673 

80 

15 

toe 

80 

las 

16 

361 

128 

16 
117 

1  80 

n33 

16 
477 

16 SUPREME  COURT  OF  IOWA, 

The  State  ▼.  Vaa  Winkle. 

2.     :  INSTRUCTION.    In  such  case  an  instruction  that,  even  if 

tha  cattle  were  found  at  defendant's  father's,  and  that  was  defend- 
ant's home,  this  would  not  put  them  in  defendant's  possession 
unless  he  exercised  control  over  them  under  a  claim  of  right,  was 
not  prejudicial  to  defendant. 

8.     :  EVIDENOB.    In  such  case  the  dwner  of  the  stolen  cattle 

testified  that  he  had  two  other  cows  taken  at  the  same  time,  which 
he  found  soon  afterwards  at  a  neighbor's;  and  another  neighbor 
testified  to  seeing  these  cows  at  his  place  the  next  morning  after 
he  had  seen  defendant  pass  in  the  evening.  Held  that  this  testi- 
mony was  competent  to  show  that  the  cattle  had  not  strayed,  but 
were  stolen. 

4.     :  BADGES  OF  GUILT:  INSTRUCTION.     In  such  case,  where  the 

evidence  tended  to  show  that  defendant  left  the  state  on  the  day 
the  officers  were  searching  for  the  cattle,  and  after  the  arrest  of 
his  co^efendant,  and  that  he  left  on  a  false  pretense,  and  when 
arrested  he  denied  his  name  to  the  officer,  held  that  there  was 
sufficient  evidence  to  warrant  the  instruction  that,  if  shortly  after 
the  commission  of  the  crime  charged  defendant  fled  from  the 
state  to  avoid  arrest,  or,  when  arrested,  he  denied  his  name  and 
identity  for  the  purpose  of  evading  justice,  such  facts  were,  unless 
properly  explained,  prima-faeie  indications  of  guilt 

6.  Criminal  Evidence:  impeachment.  It  is  competent,  for  the 
purpose  of  impeaching  defendant's  witnesses,  to  call  the  justice  of 
the  peace  before  whom  the  preliminary  examination  was  held, 
and  others  who  were  then  present,  to  testify  as  to  what  such  wit- 
nesses stated  at  such  examination. 

6.      :    SELF-CRIMINATION    OF    CO-DEFENDANT:    PERSONAL    RIGHT: 

WAIVER.  Where  one  jointly  indicted  with  defendant  testified 
before  the  grand  jury  to  what  he  knew  about  the  alleged  crime, 
field  that  he  could  not,  upon  the  trial  of  the  indictment,  refuse  to 
testify,  on  the  ground  that  he  might  thereby  criminate  himself. 
Abo,  held  that,  even  though  he  was  wrongfully  compelled  to 
testify,  the  defendant  could  not  complain  thereof,  as  the  privilege 
was  x>er8onal  to  the  witness. 

7.     :  ALIBI :  BURDEN  OF  PROOF :  INSTRUCTION.    Where  defendant 

relied  upon  an  cUibi  the  court  instructed  as  follows :  "  The  burden 
of  proof  is  on  the  state  to  establish  beyond  a  reasonable  doubt  that 
the  larceny  charged  was  in  fact  committed.  But  if  the  state  has 
made  this  proof,  then  the  burden  of  proof  is  on  the  defendant  to 
establish  by  the  weight  or  preponderance  of  the  evidence  his 
defense  of  alibi.  But  if  the  entire  evidence  upon  the  whole  case 
raises  a  reasonable  doubt  as  to  defendant's  guilt,  then  you  should 
acquit  him."  Held  that  the  mstruction,  when  taken  together, 
properly  placed  upon  the  state  the  burden  of  proving  defendant's 
guilt. 
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8.      :    OOBBOBORATION    OF    AOCOMPLIOE :    QUBSTIONS  FOB  COURT 

AND  JURY.  Under  Code,  section  4559,  providing  that  a  defendant 
shall  not  be  convicted  upon  the  evidence  of  an  accomplice  unless 
it  is  corroborated  by  "such  other  evidence  as  shall  tend  to  connect 
defendant  with  the  commission  of  the  offense,"  the  question 
whether  there  is  such  corroborating  evidence  to  go  to  the  jury  is 
one  for  the  court,  but  it  is  for  the  jury  to  determine  its  weight; 
and  in  this  case  field  that  there  was  evidence  of  that  kind  (see 
opinion)  proper  to  be  submitted  to  the  jury,  and  that  it  was  suffi« 
cient  to  justify  a  verdict  of  guilty. 

Appeal  from  Van  Bur  en  District  Court. — Hon.  H.  C. 

Traverse,  Judge. 

Filed,  May  10,  1890. 

The  defendant  was  jointly  indicted  with  one  Henry- 
Vance  for  the  crime  of  larceny  alleged  to  have  been 
committed  on  the  sixteenth  day  of  May,  1887;  the  prop- 
erty stolen  being  one  two-year-old  heifer  of  the  value 
of  twenty  dollars,  and  one  one  year-old  heifer  valued  at 
twelve  dollars,  the  property  of  N.  Ruby.,  A  change  of 
venue  was  granted  to  the  defendant  Vance,  and,  this 
defendant  having  pleaded  not  guilty,  the  case  was  tried 
to  a  jury,  and  a  verdict  returned  finding  him  ''guilty 
of  the  crime  of  larceny  as  charged,"  and  the  value  of 
the  property  stolen  to  have  been  thirty-two  dollars. 
Defendant's  motion  for  a  new  trial  being  overruled, 
judgment  was  entered  on  the  verdict,  to  all  of  which 
defendant  excepted,  and  from  which  he  appeals. 

Wherry  <fe  Walker,  for  appellant. 

John  Y.  Stone^  Attorney  General,  for  the  State. 

Given,  J. — I.  We  first  notice  defendant's  excep- 
tions to  testimony,  and  to  the  giving  and  refusing  cer- 
tain instructions  in  connection  therewith. 

N.  Ruby  was  permitted  to  testify  that  he  found  the 
cattle   described  at  defendant's   father's.     Defendant 

contends  that  this  was  immaterial,  as  the 
'  cattle :  State  failed  to  show  that  he  made  his  home 

there,  or  had  anything  to  do  with  the  place 
or  the  cattle,  and  in  this  connection  complains  of  the 

Vol.  80—2 


\ 


18  SUPREME  COURT  OF  IOWA, 

The  State  v.  Van  Winkle. 

sixth  paragraph  of  the  court's  charge.  There  was  testi- 
mony tending  to  show  that  defendant  made  his  home 
at  his  father's.  He  was  a  single  man,  and,  so  far  as 
appears,  had  no  other  home.  He  always  came  there  to 
stay  when  not  at  work  elsewhere,  and  when  there 
worked  on  the  farm.  In  his  testimony  he  speaks  of  the 
place  as  *' our  house."  The  presumption  of  guilt  that 
arises  from  recent  unexplained  possession  of  the  stolen 
property  does  not  attach  until  the  possession  is  shown. 
Whether  the  accused  had  possession  was  a  question  for 
the  jury.  This  testimony  was  not  only  competent  as 
tending  to  show  that  the  defendant  had  possession  of 
the  cattle,  but  also  as  bearing  on  the  question  whether 
the  cattle  had  strayed  or  were  stolen. 

The  part  of  the  instruction  complained  of  is  as 
follows:  "If  the  animals  in  question  were  found  on 
jj^ .instruo-    *^®  farm  of  defendant's  father  a  short  time 

tion.  after  they  were  stolen,  if  they  were,  and 

even  if  that  was  defendant's  home,  still  this  would  not 
necessarily  put  said  animals  in  possession  of  defendant, 
unless  you  find  that  he  exercised  control  over  the  same 
under  a  claim  in  himself."  This  instruction  was  cer- 
tainly as  favorable  to  defendant  as  he  could  ask. 

Mr.  Ruby  was  also  permitted  to  testify  that  he  had 
two  other  cows  taken  at  the  same  time,  which  he  found 
J  .^^.        soon  after  at  Mr.  Wilmonth's.     Mr.  Pope 

deuce.  testified  to  seeing  those  two  cows  at  his 

place  the  next  morning  after  he  had  seen  Vance  and 
the  defendant  pass  in  the  evening.  This  testimony  of 
Ruby  was  competent  as  tending  to  show  that  the  cattle 
had  not  strayed,  but  were  stolen.  ' 

II.  Robert  Graves  was  permitted  to  testify  that  a 
warrant  was  placed  in  his  hands  for  the  arrest  of  the 

defendant,  and  that  he  searched  for  defend- 
*  Of  giiiit :  in-     ant,  and  could  not  find  him.     Sheriff  Wilkin 

Btruotion.  . 

was  permitted  to  testify  that  he  found 
defendant  in  Dakota,  at  his  brother's.  That  defendant 
was  brought  to  St.  Paul  by  an  ofiicer,  where  he  received 
him.    That  the  first  thing  he  said  to  defendant  was: 
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* '  This  is  Bill  Van  Winkle  ? "  He  said :  ' '  No,  sir;  you 
are  mistaken  in  the  man."  That  coming  down  from  St. 
Paul  the  defendant  did  not  acknowledge  his  identity, 
would  not  say  anything, — but  when  brought  into  the 
court  room  acknowledged  his  name  to  be  William  Van 
Winkle.  The  court  instructed  the  jury :  *'  If  from  the 
evidence  you  find  that  the  defendant,  shortly  after  the 
commission  of  the  crime  charged,  fled  from  the  state  to 
avoid  arrest,  or  if  you  find  that  when  he  was  arrested 
he  denied  his  name  and  identity  for  the  purpose  of 
evading  justice,  then  such  facts  are  circumstances  which 
prima  facie  are  indications  of  guilt,  unless  properly 
explained."  Appellant,  complains  of  this  instruction,, 
contending  that  there  was  no  proof  that  the  defendant 
had  been  charged  with  the  crime  before  leaving  the 
state,  or  at  the  time  he  said,  *' You  have  made  a  mis- 
take in  the  man."  There  was  evidence  tending  to  show 
that  the  defendant  left  on  the  day  the  officers  were 
searching  for  the  cattle,  and  after  the  arrest  of  his 
co-defendant.  He  claimed  to  have  gone  in  pursuance 
of  a  letter  of  April  3  from  his  brother,  and  yet  he  did 
not  go  until  about  June  14,  the  time  of  the  occurrence 
just  complained  of.  We  think  there  was  evidence  from 
which  the  jury  might  infer  that  the  defendant  knew 
that  he  was  or  would  be  charged  with  this  crime  when 
he  left,  and  at  the  time  the  sheriff  received  him  rn  St. 
Paul.  This  was  sufficient  to  entitle  the  testimony  to 
go  to  the  jury,  under  the  instruction  given. 

III.     The  defendant  examined  Albert,   Johi^  and 
Guy  Van  Winkle,  who  had  testified  on  the  preliminary 

examination  before   Esquire  Alton.     The 
dcncertm-      state,  having  laid   the  proper  foundation, 

called  Esquire^ Alton  and  others  as  to  cer- 
tain statements  made  by  defendant's  witnesses  on-  their 
foimer  examination.  Defendant's  argument  is  as  to. 
whether  there  was  any  conflict  in  the  statements  of  his 
witnesses,  rather  than  the  competency  of  the  testimony. 
The  testimony  was  clearly  competent.  It  was  for  the 
jury  to  say  what  conflict  there  was,  and  the  effect  it 
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should  have  uix>n  the  testimony  of  defendant's  wit- 
nesses. The  state  introduced  testimony  tending  to 
impeach  the  character  of  some  of  defendant's  witnesses. 
This  was  clearly  competent.  What  is  said  as  to  the 
weight  it  was  entitled  to  was  proper  for  the  considera- 
tion of  the  jury,  but  does  not  go  to  its  admissibility. 

rv.    Harry  Vance,  jointly  indicted  with  the  def end- 
ant)  was  called  as  a  witness  on  behalf  of  the  state.    The 

g .  gg|f.^m.  record  shows  that,  after  answering  that  he 

dSendant:*^*^  was  acquainted  with  the  defendant,  he  was 
SgS^fwaiver.  ^sked  if  ou  May  last  he  was  with  defend- 
ant at  their  house.  The  witness  then  stated: 
''I  want  to  claim  my  privilege,  and  decline  to  answer 
any  question  that  would  tend  to  criminate  myself.  " 
The  court  announced:  "The  witness  is  not  bound  to 
testify  to  anything  that  would  criminate  himself;" 
whereupon  the  witness  retired.  Without  any  further 
proceedings  intervening,  the  witness  .was  recalled ; 
whereupon  defendant's  attorneys  objected  to  his  testi- 
fying, because  he  had  claimed  his  privilege.  The  court 
held  that  the  privilege  was  personal  to  the  witness;  that 
the  defendant  could  not  claim  it  in  his  favor;  that  it 
appeared  from  the  records  of  the  court  that  the  witness 
testified  before  the  grand  jury  in  this  case,  and  there 
disclosed  what  he  claimed  to  know  about  it,  without 
claiming  his  privilege;  therefore  he  ought  not  to  be 
permitted  to  claim  it  here.  These  rulings  are  fully  sup- 
ported by  the  authorities.  It  has  been  held  in  some 
states  that,  when  a  witness  gives  testimony  to  a  part  of 
a  transaction  without  claiming  his  privilege,  he  may 
be  compelled  to  state  the  whole,  and  to  submit  to  a  full 
cross-examination,  notwithstanding  his  answers  tend  to 
criminate  or  disgrace  him.  Com.  o.  Pratt^  126  Mass. 
462.  The  reason  for  this  ruling  applies  with  greater 
force  to  a  case  like  this.  The  only  reason  for  excluding 
this  testimony  is  that  the  witness  claimed  his  privilege. 
Had  he  waived  his  privilege,  and  testified,  the  defend- 
ant had  no  grounds  for  objecting.  If  his  privilege  was 
denied  him  wrongfully,  the  wrong  was  to  the  witness, 
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and  not  to  the  defendant,  and  the  testimony  was  admis- 
sible as  to  the  defendant,  though  it  might  not  there- 
after be  used  against  the  witness. 

V.  The  defendant  introduced  testimony  tending 
to  establish  an  alibi.    The  court  instructed  as  follows : 

**  Defendant  claims  that,  at  the  time  said 

^' bordSnof       Cat  tie  are  said  to  have  been  stolen,  he  was 

SbracUmT.       absent  from  the  place  where  the  larceny 

was  committed,  if  it  was.  This  evidence  in 
law  is  known  as  an  '^aZ/6/."  The  burden  of  proof  is 
on  the  state  to  establish  beyond  a  reasonable  doubt  that 
the  larceny  charged  was  in  fact  committed.  But,  if  the 
state  has  made  this  proof,  then  the  burden  of  proof  is 
on  the  defendant  to  establish  by  the  weight  or  pre- 
ponderance of  the  evidence  his  defense  of  alibi\  but,  if 
the  entire  evidence  upon  the  whole  case  raises  a  reason- 
able doubt  as  to  defendant's  guilt,  then  you  should 
acquit  him."  Appellant  contends  that  this  instruction 
relieved  the  state  from  the  burden  of*  proving  that  the 
defendant  stole  the  cattle,  and  made  it  incumbent  upon 
the  defendant  to  prove  that  he  did  not  steal  them.  The 
concluding  sentence  precludes  such  a  construction  of 
the  charge. 

VI.  Appellant's  further  contention  is  that  the 
verdict  is  not  supported  by  the  evidence,  for  that  with- 
g -oorrob-    o^tthe  testimony  of  Harry  Vance  there  is 

SSompWce:  ^^  evideuco  to  convict;  that,  according  to 
ooSt*and'°'  his  own  testimony,  he  was  an  accomplice, 
jury.  ^j^^j  jg  jjQ^  corroborated  by  other  evidence 

tending  to  connect  the  defendant  with  the  commission 
of  the  offense.  That  Vance  is  avowedly  an  accomplice, 
and  that  without  his  testimony  there  was  not  sufficient 
evidence  to  convict,  is  manifest  from  the  record.  The 
corroboration  required  is  "such  other  evidence  as  shall 
tend  to  connect  the  defendant  with  the  commission  of 
the  offense."  Code,  sec.  4559.  "  If  there  is  evidence 
which  corroborates  the  accomplice,  and  tends  to  connect 
the  defendant  with  the  commission  of  the  offense,  its 
sufficiency  is  for  the  jury    to    determine."     State  o. 
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Deitz^  67  Iowa,  220.  *'  We  suppose  it  is  a  question  for 
the  court  to  determine  whether  there  is  any  corrob- 
orating evidence  in  cases  of  this  character,  but  it  is  for 
the  jury  to  weigh  and  determine  the  effect  of  such  evi- 
dence and  its  sufficiency,  and  each  case  must  be  deter- 
mined upon  its  own  facts,  because,  in  the  nature  of 
things,  the  corroboration  cannot  be  the  same  in  any  two 
cases."  State  t?.  Miller^  65  Iowa,  60.  "It  is  not 
necessary  that  an  accomplice  should  be  corroborated  in 
every  material  fact  to  which  he  testifies.  '  If  the  jury 
are  satisfied  that  he  speaks  the  truth  in  some  material 
part  of  his  testimony,  in  which  thjey  see  him  confirmed 
by  unimpeachable  evidence,  this  may  be  ground  for 
their  believing  that  he  also  speaks  the  truth  in  other 
parts,  as  to  which  there  may  be  no  confirmation. " 
State  V.  Allen^  67  Iowa,  435;  State  v.  Schlagel^  19  Iowa, 
169.  We  think  there  was  sufficient  evidence  tending  to 
corroborate  the  testimony  of  Vance  to  allow  it  to  go 
to  the  jury.  The  testimony  of  Mr.  Pope  that  he  saw 
the  defendant  and  Vance  together  pass  his  house  in  the 
evening,  going  in  the  direction  of  Ruby's,  and  that  on 
the  following  morning  the  two  cows  were  at  his  place, 
the  place  where  the  cattle  were  found,  and  defendant's 
relations  to  that  place,  and  the  testimony  as  to  his 
leaving  the  state  and  denying  his  identity,  all  tended 
to  connect  him  with  the  commission  of  the  offense,  and 
to  corroborate  Vance.  True,  the  testimony  was  contro- 
verted by  the  defendant,  but  it  was  for  the  jury  to  say 
what  of  it  was  disproven  or  explained.  We  think 
there  was  not  only  suflScient  corroboration  to  allow  the 
testimony  of  Vance  to  go  to  the  jury,  but  suflScient  to 
support  the  verdict.  There  was  no  error  in  the  instruc- 
tion given  on  this  subject.  A  careful  examination  of 
the  entire  record  fails  to  disclose  any  errors.  Our 
conclusion  is  that  the  judgment  of  the  district  court 
should  be  Affirmed 
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.  Jager  v.  Dey  et  al. 

BailroadB :  condemnation  ov  land  fob  depot  qrounds  :  stat- 
ute CONSTRUED.  LawB  of  1884»  chapter  190,  section  1,  empower- 
ing railroad  companies  owning  or  operating  a  completed  road  to 
condemn  lands  for  "necessary  additional  depot  grounds,**  qpon 
the  certificate  of  the  railroad  commissioners  as  to  the  "amount 
and  description  of  the  additional-  lands  necessary,"  etc.,  does  not, 
by  the  use  of  the  word  "  additional,"  restrict  the  right  to  condemn 
lands  thereunder  to  stations  already  established,  and  at  which  the 
company  already  owns  depot  grounds  in  addition  to  its  right  of 
way,  but  authorizes  the  condemnation  for  the  purposes  of  new 
stations,  where  the  commissiooers  may  regard  them  as  necessary 
for  the  transaction  of  the  business  of  the  road. 

: :  CLERICAL  ERROB  IN  STATUTE.    In  Said  section  the 

word  "  city,"  in  the  clause  requiring  the  commissioners  to  certify 
to  the  '*  clerk  of  the  circuit  court  of  the  eity  in  which  the  land  is 
situated,"  is  a  clerical  error, — the  word  * 'county"  evidently  having 
been  intended. 


Appeal  from  Lee  District  Court — Hon.  J.  M.  Casey, 

Judge. 

Filed,  May  1Q,  1890. 


The  plaintiff  is  the  owner  of  a  farm  in  Lee  county, 
and  the  defendants  are  the  railroad  commissioners  of 
this  state.  The  railroad  of  the  Chicago,  Santa  Fe  and 
California  Railway  Company  is  completed  and  in  oper- 
ation over  the  plaintiff's  land,  and  said  company  made 
application  to  said  commissioners  for  a  certificate 
authorizing  the  condemnation  of  part  of  plaintiff's  land 
for  necessary  additional  depot  grounds.  A  hearing  was 
had,  and  the  certificate  was  granted,  and  the  land 
was  condemned,  so  far  as  appears,  in  accord  with  the 
statute.  The  plaintiff,  claiming  that  the  railroad  com- 
missioners were  without  jurisdiction  in  the  matter,  or 
that  they  exceeded  their  jurisdiction,  commenced  this 
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proceeding  in  certiorari  in  ttie  district  court  to  annul 
said  certificate.  A  hearing  was  had,  and  the  action  of 
the  commissioners  was  sustained.   The  plaintiff  appeals. 

0.  (7.  HeTminghauseUy  for  appellant. 

Yan  Valkenhurgh  &  Hamilton^  for  appellees. 

RoTHROCK,  C.  J. — The  authority  under  which  the 
commissioners  acted  in  the  premises  is  to  be  found  in 
section  Is  chapter  190,  Laws  1884,  which  is  as  follows : 
"  Any  railway  corporation  owning  or  operating  a  com- 
pleted railway  in  the  state  of  Iowa  shall  have  power  to 
condemn  lands  for  necessary  additional  depot  grounds 
in  the  same  manner  as  is  provided  by  law  for  the  con- 
demnation of  the  right  of  way :  provided,  that,  before 
any  proceedings  shall  be  instituted  to  condemn  such 
additional  grounds,  the  railway  company  shall  apply  to 
the  railway  commissioners,  who  shall  give  notice  to  the 
land-owner,  and  examine  into  the  matter,  and  report  by 
certificate  to  the  clerk  of  the  circuit  court  in  the  city  in 
which  the  land  is  situated  the  amount  and  description 
of  the  additional  lands  necessary  for  the  reasonable 
transaction  of  the  business,  present  and  prospective,  of 
such  railway  company,  whereupon  said  railway  com- 
pany shall  have  power  to  condemn  the  lands  so  certified 
by  the  commissioners."  It  is  apparent  that  the  word 
''city"  in  said  act  is  a  misprint  or  clerical  error.  The 
word  ''county"  was  evidently  intended  to  be  used. 
Under  this  act,  the  railroad  commissioners  have  juris- 
diction or  power  to  determine,  in  a  proper  case,  what 
quantity  of  land  may  be  condemned  for  additional 
depot  grounds,  and  the  question  now  to  be  determined 
is,  did  the  defendants  exceed  their  proper  jurisdiction 
in  making  the  certificate  complained  of  by  plaintiff? 
To  determine  this  question,  a  brief  statement  of  the 
facts  as  disclosed  by  the  record  is  necessary. 

The  railroad  was  completed  and  in  operation  through 
plaintiff's  land  before  application  was  made  to  the  com- 
missioners for  a  certificate.     The  company  then  had  a 


MAY  TERM,  1890.  25 

Jager  v.  Dey. 

right  of  way  through  the  land  one  hundred  feet  in 
width.  The  railroad  crosses  the  Mississippi  river  at  the 
city  of  Fort  Madison,  and  when  it  was  built  the  first 
station  west  of  that  place  was  New  Boston,  a  distance 
of  eleven  or  twelve  miles.  The  railroad  company  pro- 
posed to  establish  a  station  between  these  points,  and 
to  do  so  it  was  necessary  to  have  land  in  addition  to  the 
right  of  way.  The  place  for  the  station  was  selected,  a 
sidetrack  was  laid,  and  a  telegraph  station  was  estab- 
lished in  a  box  car  on  the  sidetrack. 

It  will  readily  be  observed  that,  if  the  commission- 
ers had  the  power,  under  the  law,  to  authorize  the  con- 
demnation, as  requested  by  the  company,  the  questions 
as  to  the  quantity  of  land  necessary  for  the  proper  use 
of  the  company,  the  necessity  for  a  station  at  that  point, 
and  all  other  questions  pertaining  thereto,  were  to  be 
determined  by  the  commissioners.  But  it  is  claimed  in 
behalf  of  appellant  that,  because  the  statute  above  cited 
does  not  authorize  lands  to  be  condemned  except  for 
*'  additional  depot  grounds,"  and  that,  as  there  were  no 
depot  grounds  at  the  place  selected  for  a  station,  there 
could  be  no  additional  depot  grounds.  This  appears  to 
us  to  be  an  erroneous  construction  of  the  statute.  If  we 
understand  counsel,  his  claim  is  that,  before  the  com- 
missioners have  power  to  act,  there  must  be  a  station 
established,  and  there  must  be  depot  grounds,  or  there 
can  be  no  '^additional  depot  grounds."  At  all  railroad 
stations  the  one-hundred-feet  right  of  way  is  necessarily 
a  part  of  the  depot  grounds.  The  station-hoase  at 
which  the  business  of  the  company  is  transacted,  and  the 
platforms  which  are  necessary  in  the  transaction  of  the 
business,  are  located  on  the  main  line,  on  the  right  of 
way,  and  the  sidetracks  connecting  with  the  main  line 
are  of  necessity  connected  with  the '  main  line  on 
the  right  of  way.  The  expression,  *' necessary  addi- 
tional depot  grounds,"  means  such  land,  in  addition 
to  that  already  acquired,  as  may  be  necessary  for 
depot  purposes.  Counsel  further  insists  that  the  law 
under  consideration  authorizes  land  to  be  condemned 
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''  only  for  additions  to  depots  or  stations  then  in  exist- 
ence, and  not  for  original  depot  grounds,  or  for 
locating  and  establishing  a  depot  or  station  anew."  We 
think  that  what  we  have  already  said  is  a  sufficient 
answer  to  this  position.  The  judgment  of  the  district 
court  will  be  Affirmed. 


80     2b 
95    601 1 

-ici-l6i  ^Murphy  v.  The  Chicago,  Milwaukee  and  St.  Paul 

^^  Railway  Company. 

statute  of  Limitations :  injury  and  death  of  uinob  :  whbn 
ACTION  ACCRUES  AND  IS  BARRED.  Where  a  minor,  through  defend- 
ant's negligence,  received  injuries  from  which  he  died  about 
two  hours  afterwards,  held  that  a  cause  of  action  arose  in  his 
favor  during  his  life,  immediately  upon  receiving  the  injury, 
and  that  the  limit  of  two  years  prescribed  by  the  statute  of  limita- 
tions (Ck)de,  sec.  2529)  began  at  once  to  run  against  his  right  of 
action,  and  that  an  action  begun  by  his  administrator,  later  than 
two  years  after  the  injury  was  received,  was  barred  by  the  statute. 
Section  2535  of  the  Code  does  not  have  the  effect  to  suspend  the 
running  of  the  statute  in  such  a  case  until  the  appointment  of  the 
administrator.    (See  Code,  sec.  2527.) 

Appeal  from  Scott  District  Court. — Hon.  A.  Howat, 

Judge. 

Piled,  May  10,  1890. 

Action  to  recover  for  personal  injuries  sustained 
by  plaintiff's  intestate.  A  demurrer  to  the  petition 
was  sustained,  and,  plaintiff  refusing  to  further  plead, 
judgment  was  rendered  in  favor  of  defendant  for  costs. 
The  plaintiff  appeals. 

Murphy  <ft  Oould  and  D.  B.  NasK  for  appellant. 

Wm.  K.  White^  for  appellee. 

Robinson,  J. — The  petition  shows  that  on  the 
twenty-seventh  day  of  January,  1887,  plaintiff's  intest- 
ate, one  John  Cunningham,  was  a  minor  of  the  age  of 
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about  eighteen  years;  that  on  the  date  named,  while 
discharging  his  duties  as  an  employe  of  defendant,  he 
received  injuries  in  consequence  of  negligence  and  the 
want  of  proper  care  and  management  on  the  part  of 
defendant,  which  caused  his  death  about  two  hours 
after  the  injuries  were  received;  that  plaintiff  was 
duly  appointed  administrator  of  the  estate  of  the 
deceased  on  the  sixth  day  of  March,  1889.  Other 
averments  of  the  petition  need  not  be  considered.  This 
action  was  commenced  on  the  fifteenth  day  of  April, 
1889.  The  ground  of  the  demurrer  to  the  petition  is 
stated  as  follows:  "The  petition  on  the  face  thereof 
shows  that  the  claim  is  barred  by  the  statute  of  limita- 
tions, in  this:  That  said  action  was  not  brought 
within  two  years  from  the  alleged  wrongful  act." 

Section  2629  of  the  Code  provides  that  actions 
founded  on  injuries  to  the  person  may  be  brought 
within  two  years  "after  their  causes  accrue,  and  not 
afterwards,  except  when  otherwise  specially  declared." 
Section  2636  provides  that  the  time  limited  for  such 
actions  "  shall,  in  favor  of  minors,  as  defined  by  this 
Code,  and  persons  insane,  be  extended  so  that  they  shall 
have  one  year  from  and  after  the  termination  of  such 
disability  within  which  to  commence  said  actions." 
Appellant  contends  that,  as  the  deceased  was  a  minor, 
resting  under  disability  to  maintain  an  action  in  his 
own  name,  at  the  time  of  the  injury,  and  so  continued 
until  his  death,  he  did  not  become  vested  with  a  com- 
plete right  of  action  during  his  lifetime;  that  the  statute 
of  limitations  will  not  begin  to  run  until  there  is  a  per- 
son who  has  the  legal  capacity  to  sue  and  be  sued;  that 
the  imperfect  right  of  action  of  the  deceased  survived 
to  his  estate,  and  was  perfected  by  the  appointment  of 
the  administrator;  that  the  operation  of  the  two-years 
limitation  of  section  2629  to  which  we  have  referred  was 
suspended  by  the  provisions  of  section  2636.  Numerous 
authorities  are  cited  in  support  of  these  claims,  but,  in 
our  opinion,  few,  if  any  of  them,  are  in  point,  for  the 
eason  that  rthe  determination  of  the  question  involved 
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depends  almost  wholly  upon  the  statutes  of  our  own 
state.  It  has  been  held  that  the  right  of  action  for  a 
wrong  which  results  in  death  vests  in  the  person  injured 
if  he  survive  the  injury  but  for  a  single  moment.  Kel- 
low  V.  Hallway  Co.^  68  Iowa,  480,  484.  "  All  causes  of 
action  shall  survive  and  may  be  brought  notwithstand- 
ing the  death  of  the  person  entitled  or  liable  to  the 
same."  Code,  sec.  2525.  "When  a  wrongful  act  pro- 
duces death,  the  damages  shall  be  disposed  of  as  per- 
sonal property  belonging  to  the  estate  of  the  deceased." 
Code,  sec.  2526.  *'The  actions  contemplated  in  the 
two  preceding  sections  may  be  brought,  or  the  court  on 
motion  may  allow  the  action  to  be  continued,  by  or 
against  the  legal  representatives  or  successors  in  inter- 
est of  the  deceased.  Such  action  shall  be  deemed  a 
continuing  one,  and  to  have  accrued  to  such  representa- 
tive or  successor  at  the  same  time  it  did  to  the  deceased  if 
he  had  survived."  Code,  sec.  2527.  Ordinarily,  a  cause 
of  action  may  be  said  to  have  accrued  when  the  liability 
of  the  person  against  whom  it  exists  is  complete. 

The  fact  that  the  owner  of  such  cause  of  action  is  a 
minor  when  it  accrues  will  not  prevent  the  running  of 
the  statute.     Section  2535  provides  that  in  such  a  case 
the  time  limited  by  the  statute  "shall  be  extended," 
and  not  that  the  statute  shall  be  suspended  for  one 
year  from  and  after  the  termination  of  the  disability. 
See  Mathews  v.  Stephens^  39  Iowa,  280.     In  this  case 
the  liability  of  defendant  was  complete  when  deceased 
received  the  injuries  which  resulted  in  his  death.     The 
guardian  of  his  estate,  had  there  been  one,  might  then 
have  commenced  an  action  in  behalf  of  the  minor  to 
recover  the  damages  in  question.     Upon  the  death  of 
the  minor,  his  claim  for  damages,  as  personal  property, 
passed  to  his  legal  representative,  but  subject  to  the 
provision  of  section  2527  that  it  should  be  deemed  to 
have  accrued  to  such  representative  at  the  time  it  did 
to  him.    No  exception  is  made  in  the  case  of  a  minor, 
and  we  know  of  no  reason  for  one.     An  administrator 
of  the  estate  of  a  minor  is  appointed  as  readily  as  in 
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the  case  of  an  adult.  Section  2636  confers  no  right 
upon  the  legal  representative  of  a  decedent  in  a  case 
of  this  kind.  We  conclude  that  the  cause  of  action 
involved  in  this  case  vested  in  decedent  during  his  life- 
time, and  that  the  statute  of  limitations  commenced  to 
run  at  that  time;  that  it  was  not  suspended  by  his 
death,  and  was  not  extended  by  the  delay  in  appoint- 
ing the  administrator ;  and,  since  more  than  two  years 
elapsed  from  the  time  of  the  injury  to  the  commence- 
ment of  this  action,  that  it  is  barred  by  the  statute. 
The  judgment  of  the  district  court  is 

Affirmed. 


Taylor  v.  Taylor. 

Divorce :  desertion  :  lack  of  AFFScnoN.  A  wife  cannot  justify  her 
desertion  of  her  husband,  so  as  to  avoid  a  decree  of  divorce  based 
on  such  desertion,  on  the  ground  mei^ly  that  her  husband  does 
not  love  her,  or  on  any  other  ground  which  would  not  authorize  an 
action  for  a  divorce  on  her  part.     (  See  opinion  for  citations.) 

Appeal  from  Buchanan  District  Court. — Hon,  John 

J.  Ney,  Judge. 

Piled,  May  12,  1890. 

Action  for  divorce.  The  relief  demanded  was 
denied,  and  judgment  was  rendered  in  favor  of  defend- 
ant for  costs.     The  plaintiff  appeals. 

Woodward  &  Cook,  for  appellant. 

No  appearance  for  appellee. 

Robinson,  J. — Defendant  was  married  to  plaintiff 
on  the  fifteenth  day  of  September,  1886,  and  on  the 
eighth  day  of  April,  1887,  left  him.  The  evidence 
shows  without  conflict  that  the  desertion  was  wilful. 
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and  without  any  cause  recognized  in  law.  It  had  con- 
tinued rtiore  than  two  years,  when  this  action  was  coiji- 
menced.  She  made  no  complaint  of  plaintiff,  excepting 
that  to  one  witness  she  stated  that  ''she  did  not  think 
the  plaintiflE  loved  her."  Another  witness  testified  that 
*'  there  seemed  to  be  no  affection  between  them."  How- 
ever much  the  want  of  affection  betw^n  the  parties  is 
to  be  deplored,  it  is  not  in  law  recognized  as  a  suflBcient 
ground  for  desertion.  Lane  f),  Lane^  67  Iowa,  76.  The 
cause  which  would  justify  the  wife  in  leaving  her  hus- 
band is  such  as  would  authorize  an  action  on  her 
part  for  a  divorce,  Pierce  v.  Pierce^  33  Iowa,  240; 
Appeal  of  Delrick,  11  Atl.  Rep.  882.  The  court  should 
have  granted  the  relief  demanded.  Its  judgment  is 
therefore  Reversed. 


Elsner  v.  Shrigley. 

1.  Criminal  Law:  imprisonment:  amending  judgment:  effect. 
Where  defendant  in  a  criminal  case  was  sentenced  to  pay  a  fine, 
and  in  default  thereof  to  be  imprisoned  until  the  fine  was  paid,  and, 
at  the  next  term  of  the  court,  upon  motion  of  the  county  attorney, 
and  without  notice  to  the  defendant,  the  court  so  amended  the 
judgment  as  to  limit  the  imprisonment  to  one  day  for  every  $8.83 
of  the  fine,  held  that  the  amendment  was  void,  but  that  it  did  not 
avoid  the  original  judgment. 

2.      :  JUDGMENT  :  failure  to  FIX  TIME  OF  IMPRISONMENT  :  HABEAS 

CORPUS.  The  judgment  in  such  case  was  not  void,  but  only  erro- 
neous, on  account  of  its  failure  to  fix  the  limit  of  defendant's 
imprisonment ;  for  the  law  fixes  such  limit,  beyond  which  defend- 
ant could  not  be  imprisoned,  notwithstanding  the  language  of  the 
judgment.  And,  under  section  8483  of  the  Ck>de,  which  provides 
that  habeas  corpus  will  not  lie  to  question  the  action  *'  of  a  court 
or  judge  when  acting  within  their  legitimate  province,  and  in  a 
lawful  manner,"  held  that  the  judgment  in  question  could  not  be 
reviewed  upon  proceedings  in  Jiabeas  carpus,  on  account  of  its 
failure  to  state  the  limit  of  imprisonment.  (See  opinion  for 
citations.) 
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II  _.    _^ 

8.  :  LIQUOR  NUISANCE  :  JUDGMENT  :  FINE  :  IHPRISONBfENT  :  CON- 
STRUCTION. Upon  an  indictment  for  a  liquor  nuisance,  the  defend- 
ant was  sentenced  to' pay  a  fine  and  costs,  including  an  attorney's 
fee,  and  judgment  was  rendered  therefor,  which  was  made  a  lien 
on  the  property  used  in  the  unlawful  business,  and  the  decree  pro- 
vided for  a  special  execution  for  the  sale  of  such  property,  and  for 
a  general  execution  for  any  unpaid  balance.  It  then  provided 
that  in  default  of  the  payment  of  the  fine  a  warrant  should  issue 
for  the  commitment  of  defendant,  and  that  he  should  be  impris- 
oned. Held  that  the  judgment,  fairly  construed,  meant  that 
defendant  should  pay  the  fine  or  stand  committed,  and  that  the 
claim  that  it  meant  that  he  should  be  committed  only  after  other 
means  for  the  collection  of  the  judgment  were  exhausted,  and  then 
only  for  the  balance  found  due,  could  not  be  sustained. 

4.  Habeas  Corpus :  remanding  of  prisoner  :  bail  fending  appeal  : 
ORDER  BT  SUPREME  COURT.  Where  a  prisoner,  committed  in  default 
of  payment  of  a  fine,  sought  his  liberty  under  habeas  corpus  pro- 
ceedings, but  was  remanded  by  the  district  court,  and  thereupon 
asked  to  be  admitted  to  bail  pending  an  appeal  in  that  case,  but 
the  court  refused  to  admit  him  to  bail,  held  (  without  deciding  the 
point )  that  the  authority  of  this  court  to  make  an  order  directing 
the  district  court  to  admit  him  to  bail  was  exceedinglj'  doubtful. 

Appeal  from  Jackson   District   Court. — Hon.  C.  M. 

Waterman,  Judge. 

Filed,  May  12,  1890 

The  plaintiff  was  indicted  before  the  district  court 
of  Jackson  county  for  the  crime  of  keeping  and  main- 
taining a  nuisance,  under  the  law  for  the  suppression  of 
intemperance,  and  convicted  on  his  plea  of  guilty.  The 
court  ''thereupon  sentenced  the  defendant  to  pay  a 
line  of  three  hundred  dollars  and  costs,  including  an 
attorney's  fee  of  fifty  dollars,  to  be  taxed  with  the 
costs,"  and  gave  judgment  therefor.  It  also  decreed 
the  judgment  a  lien  upon  the  premises  described  in  the 
indictment,  including  the  ''fixtures,  furniture,  vessels 
and  all  movable  property  used  in  and  about  the 
premises,  in  carrying  on  the  said  unlawful  business  set 
oat  in  the  indictment."  The  judgment  also  provides 
that  a  special  execution  shall  issue  for  the  sale  of  said 
property,  and  that  a  general  execution  shall  issue  for 
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any  unpaid  balance.  It  again  provides  that,  '*if  the 
said  defendant  shall  fail  to  pay  said  fine,  costs  and 
attorney's  fee,  the  clerk  shall  issue  a  warrant  of  com- 
mitment for  the  defendant,  and  he  shall  stand  commit- 
ted and  be  imprisoned  in  the  county  jail,  at  hard  labor, 
until  said  fine  and  costs  are  paid."  In  pursuance  of 
said  judgment,  the  plaintiff  was  committed  to  the  jail 
of  Jackson  county,  and  he  brings  this  action,  habeas 
corpus^  to  test  the  legality  of  his  imprisonment.  The 
writ  was  issued  by  the  district  court  of  Jackson  county, 
and  upon  the  hearing  it  remanded  the  plaintiff  to  the 
custody  of  the  defendant,  for  imprisonment  by  virtue  of 
the  judgment.  Prom  such  order  the  plaintiff  appeals  to 
this  court. 

Hayes  &  Schuyler  and  D,  A.  Wynkoop^  for  appel- 
lant. 

John  Y,  Stone^  Attorney  General,  and  J.  Hilsinger^ 
County  Attorney,  for  appellee. 

Granger,  J. — I.    The  plea  of  guilty  and  judgment 
were  (entered  at  the  June  term  of  court,  1889.    At  the 
1.  crwikal       October  term,  1889,  on  motion  of  the  county 
onmentf'*''    attorney,  without  notice  to  the  defendant 
?i"jrment:      (plaintiff  herein),  the  court  corrected  its 
effect.  entry  of  judgment  made  at  the  June  term, 

as  follows:  "The  imprisonment  herein  provided  for 
not  to  continue  longer  than  one  day  for  each  three  and 
one-third  dollars  of  the  fine  and  costs  unpaid."  It  is 
xirged  that  this  correction  at  a  subsequent  term,  without 
notice,  absolutely  avoids  the  judgment..  This  position 
cannot  be  sustained.  The  most  that  can  be  said  of  the 
action  of  the  court  in  making  the  correction  without 
notice  is,  that  the  act  was  void.  It  is  not  as  it  would  be 
in  a  case  where  a  party  to  a  judgment,  and  with  control 
of  it,  had  sought  such  action ;  for,  in  such  a  case,  he 
would  have  power  to  avoid  the  judgment,  and  the  result 
would  only  operate  against  him.    In  the  criminal  case 
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the  attorney  could  not  control  the  judgment  in  such  a 
way,  and  an  order  made  at  his  instance,  without  juris- 
diction, would  simply  be  without  effect, — void.  Such  a 
ruling  is  consistent  with  a  fair  administration  of  justice 
and  the  rights  of  all  parties.  To  avoid  a  judgment  for 
such  a  cause  would  be  to  defeat  the  ends  of  justice  on 
the  merest  technicality.  The  authorities  cited  by  appel- 
lant only  hold  that  the  entry  unauthorized  is  void. 
They  do  not  go  to  the  extent  claimed. 

II.     It  is  said  that  the  judgment  is  void  because  it 
fails  to  fix  the  time  the  plaintiff  should  be  imprisoned. 

J,  .  j^dg.     Viewing  the  judgment  as  originally  entered, 

tcTSx'time  of  ^^^  ^^  correctness  be  questioned  in  a  pro- 
ment^Sibeas  ceediug   by  kdbeas  corpus  f    The   statute 
corpua.         regulating  this  proceeding,  after  defining 
what  may  be  presented  by  answer  and  reply,  provides : 
"  Sec.  3483.     But  it  is  not  permissible  to  question  the 
correctness  of  the  action  of  the  grand  jury  in  finding  a 
bill  of  indictment,  or  of  the  trial  jury  in  trial  of  a  cause, 
nor  of  a  court  or  judge  when  acting  within  their  legiti- 
mate province,  and  in  a  lawful  manner."     Was  the 
district  court,  in  the  proceeding  in  which  the  judgment 
was  entered,  acting  within  its  legitimate  province,  and 
in  a  lawful  manner  1    If  so,  its  action  cannot  be  ques- 
tioned in  this  proceeding.     The  judgment,  at  best,  was 
but  erroneous,  and  the  error  could  have  been  corrected 
by  appeal,  like  any  other  erroneous  judgment  in  acrim. 
inal  case.     The  only  adjudication  relied  upon  to  support 
the  view  that  the  judgment  is  void  because  of  a  failure 
to  specify  the    time    of    imprisonment   is  JSx  parte 
ThcicheTj  69  Iowa,  394.     The  case  does  not  in  terms  hold 
such  a  judgment  void,  nor  is  such  a  conclusion  necessa- 
rily deducible  from  the  language  used.     In  that  case  a 
judgment  was  entered  as  in  this  case,  and  the  party  was 
imprisoned  beyond  the  term  permitted  by  the  law.    This 
court  held  that  the  law  requiring  the  time  to  be  fixed  in 
the  judgment  was  mandatory,  and  it  discharged  the 
prisoner.     Of  course,  an  imprisonment  beyond  the  time 
the  court  could  have  fixed  under  the  law  was  illegal, 
VToL.  80—3 
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but  it  by  no  means  appears  that,  within  the  limits  of 
the  court's  discretion,  its  judgment  in  a  proceeding  of 
this  kind  would  have  been  held  void  because  of  an  error 
in  not  entering  such  a  judgment  as  the  law  contemplates. 
It  cannot  be  said  the  court  was  not  acting  in  a  law- 
ful "manner,"  in  the  sense  in  which  the  word  "manner" 
should  be  understood.  If  it  is  to  be  understood  that  a 
court  is  acting  in  an  unlawful  manner,  within  the  mean- 
ing of  the  statute,  when  it  commits  a  reversible  error, 
then  the  restrictions  as  to  questioning  the  actions  of 
the  court  are  of  no  avail,  for  habeas  corpus  would  lie 
for  errors  in  the  admission  of  testimony,  or  in  giving  or 
refusing  instructions,  and  the  word  "manner,"  if  given 
its  most  comprehensive  meaning,  would  include  such 
actions.  But  we  well  know  that  such  is  not  the  design 
of  the  law.  "Manner"  has  reference  to  the  method  or 
mode  of  acting,  more  than  to  the  degree  of  perfection 
or  correctness  in  the  conclusion  or  results  arrived  at. 
The  statute  seems  to  have  a  reference  to  the  methods  or 
means  of  obtaining  results,  and  if  a  court  observes  such 
methods  or  means  it  may  be  said  to  be  acting  in  a  law- 
ful manner,  although  it  may  err  in  the  application 
of  legal  principles  to  such  an  extent  as  to  involve 
reversible  error.  It  is  not,  of  course,  to  be  understood 
that  a  court  has  acted  in  a  lawful  manner  when  the 
judgment  it  pronounces  is  absolutely  void,  for  such  a 
judgment  has  no  support  in  the  law.  Neither  the  law 
in  its  substance  nor  "  manner  or  form"  can  aid  it.  But 
if  it  is  merely  voidable  it  has  support  until  set  aside  in 
a  proper  proceeding.  The  court  in  that  proceeding  had 
jurisdiction  of  the  subject-matter  and  of  the  person.  It 
had  the  right  to  impose  a  fine,  and  provide  for  impris- 
onment until  the  fine  was  paid.  In  so  doing  it  could 
not  make  the  imprisonment  exceed  one  day  for  each 
three  and  one-third  dollars.  If  the  judgment  exceeded 
the  limit  of  the  law,  it  would  be  void  as  to  the  excess, 
but  not  as  to  the  remainder.  People  v.  Jacobs^  66  N.Y. 
8 ;  People  v.  Baker^  89  N.  Y.  460.  Conceding  that  the 
court  could,  under  the  language  of  the  statute,  make 
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the  imprisonment  less  than  the  rate  named,  it  could  not 
make  it  more,  and  within  the  limits  it  possessed  a 
discretionary  power,  and  in  the  erroneous  exercise  of 
such  a  power  a  court  cannot  generally,  if  ever,  be  said 
to  be  acting  in  an  unlawful  manner,  nor  are  such  acts 
generally,  if  ever,  absolutely  void. 

It  is  said  the  judgment  of  imprisonment,  by  not 
fixing  a  limit,  is  indefinite ;  but  the  law  itself  defeats 
such  a  claim,  for  beyond  its  limits  the  judgment  is  void, 
and  this  proceeding  is  available  for  protection  against 
illegal  imprisonment.  If  it  should  be  said  that  the  court 
might  have  made  the  term  of  imprisonment  less  than 
the  extent  permitted  by  the  law,  and  the  plaintiff  was 
entitled  to  the  court's  judgment  specifically  fixing  the 
time,  it  can  only  be  said  that  the  failure  to  do  so  made 
the  judgment  erroneous,  but  not  void,  and  the  law  on 
appeal  afforded  the  plaintiflf  ample  protection. 

There  could  be  no  claim  in  this  case,  as  is  urged  in 
the  dissenting  views  in  Turney  t).  Barr,  76  Iowa,  758, 
that  an  appeal  would  be  unavailable,  because,  the  judg- 
ment being  regular  on  its  face,  the  error  could  not 
be  known ;  for  in  this  case,  i.  e.j  the  criminal  case,  the 
error  is  manifest  on  the  face  of  the  record.  In  Jackson 
V.  Boyd^  53  Iowa,  636,  it  is  expressly  stated  that  a  fail- 
ure to  fix  the  time  in  the  judgment  *'  would  not  render 
it  void;"  and  also  "the  extent  of  the  imprisonment  is 
fixed  and  declared  by  the  statute ;  and  when  the  defend- 
ant has  been  imprisoned  the  required  length  of  time  he 
is  entitled  to  be  discharged."  Without  attaching  to  this 
language  a  broader  signification  than  is  required  by  the 
facts  considered,  it  sustains  the  view  that  the  law  is  a 
limitation  as  to  the  extent  of  the  imprisonment,  when 
no  time  is  fixed  in  the  judgment,  and  is  against  the 
view  that  the  judgment  is  void  because  under  it 
the  imprisonment  might  be  *' indefinite;"  that  is,  to  the 
time  of  the  actual  payment  of  the  judgment.  We  reach 
the  conclusion  that  habeas  corpus  is  not  available  to 
question  the  correctness  of  the  proceedings  of  the  dis- 
trict court  with  reference  to  the  judgment  in  question. 
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Our  conclnsion  has  support,  more  or  less  direct,  in 
many  cases,  and  among  them  are  Turney  v.  Barr^ 
supra ;  Hurd,  Hab.  Corp.  [2  Ed.  ]  328 ;  Cooley,  Const. 
Lim.  347 ;  Shaw  v.  McHenry^  52  Iowa,  182 ;  State  v. 
OrtoUy  67  Iowa,  554;  Piatt  v.  Harrison,  6  Iowa,  79; 
Zelle  V.  McHenry^  51  Iowa,  572  :  Herrick  t).  Smithy  1 
Gray,  60 ;  Adams  v.  Vose^  1  Gray,  51  ;  £Jx  parte  Wat- 
kins,  3  Pet.  193 ;  Ex  parte  Siebold,  100  U..S.  371 ;  In  re 
Underwood,  30  Mich.  502 ;  Ross'  Case,  2  Pick,  165 ; 
Feeley'^s  Case,  12  Cush.  598;  Semler,  Petitioner,  41 
Wis.  517 ;  Ex  parte  Shaw,  7  Ohio  St.  81 ;  Ex  parte  Van 
Hagan,  25  Ohio  St.  426 ;  Phinney,  Petitioner,  32  Me. 
440 ;  Kirhy  v.  State,  62  Ala.  51 ;  People  v.  Liscorrib,  60 
N.  Y.  559 ;  Sennott '  s  Case,  146  Mass.  489 ;  Ex  parte 
Lange,  18  Wall.  163.  Several  other  objections  are 
made  to  the  validity  of  the  judgment  because  of  matters 
contained  therein  ;  but  they  are  not  matters  that  render 
the  judgment  void,  even  if  erroneous,  and  they  cannot 
be  considered  in  this  proceeding  to  defeat  the  judgment. 
III.  The  judgment  of  the  court  provided  for  the 
issuance  of  a  special  execution  to  sell  the  property 

, -uqaor     spccilied,   and  for  a  genaral  execution  to 

ind^St :  issue  thereafter.  After  specifying  the  plea 
OTSeSt?S"n-  ^^  g^iilty?  ^^^  judgment  fixes  the  fine  to  be 
stniotion.  paid,  and  then  provides  that  the  defendant 
shall  be  imprisoned  until  it  is  paid.  After  this  the 
judgment  provides  for  the  issuance  of  e"!xecutions,  first 
the  special,  and  then  the  general  for  any  balance  there 
may  be,  and  then  follows :  "  And  if  the  said  defendant 
shall  fail  to  pay  said  fine,  costs  and  attorney's  fee,  the 
clerk  shall  issue  a  warrant  of  commitment  for  the 
defendant,  and  he  shall  stand  committed,  and  be  impris- 
oned in  the  county  jail,  at  hard  labor,  until  said  fine 
and  costs  are  paid."  It  is  urged  that  a  fair  construc- 
tion of  the  judgment  is  that  the  imprisonment  can  only 
be  after  other  means  of  collecting  the  judgment  are 
exhausted,  and  then  only  for  the  amount  finally  found 
to  be  due.  We  think  a  fair  construction  is  that  the 
defendant  has  his  choice  to  pay  the  judgment  or  be 
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imprisoned.  The  judgment  does  not  specify  that  impris- 
onment shall  follow  a  failure  to  collect  the  fine  by  the 
processes  of  the  court,  but  if  the  defendant  shall  fail 
to  pay  said  fine,  etc.  "When  judgment  is  entered,  it 
is  his  duty  to  come  forward  and  pay  it,  and  if  he  does 
not,  or,  at  least,  on  demand,  he  fails  to  pay,"  imprison- 
ment may  follow.  Ex  parte  Tuicher^  cited  by  appel- 
lant in  this  connection,  holds  to  no  other  view. 

IV.    At  the  hearing  of  this  proceeding  before  the 

district  court,  after  its  judgment  remanding  the  plaintiflE, 

4.  Habeas  cor-    ^®  asked  to  have  bail  fixed,  and  that  he  be 

Eg  o/prii°*^"  admitted  to  bail  pending  this  appeal,  which 

pending         *^®  district  court  refused,  and,  on   appli- 

byrapitfflJe^'  catiou  to  this  court,  an  order  was  made 

court.  directing   the  district  court  to  admit  the 

plaintiff  .to  bail.    At  the  January  term  of  this  court  an 

application  was  submitted  for  a  rule  vacating  the  order 

by  which  bail  was  granted,  and  the  contention  is  that 

the  order  was  unwarranted,  under  the  law.     Inasmuch 

as  the  effect  of  our  holding  on  the  appeal  is  to  vacate 

the  order,  we  will  not  discuss  the  merits  of  the  point, 

or  say  more  than  that,  after  an  examination,  we  regard 

the  authority  for  its  issuance  as  exceedingly  doubtful. 

The  order  from  this  court  admitting  the  plaintiff  to  bail 

is  vacated,  and  the  district  court  will  proceed  to  execute 

its  judgment  as  if  such  order  had  not  issued.    The 

judgment  of  th6  district  court  in  remanding  the  plaintiff 

to  the  custody  of  the  defendant  is  Affirmed. 


The  State  v.  Perigo. 

1.  Murder:  evidence.  On  a  trial  for  murder,  it  appeared  that 
defendant  killed  deceased  in  a  quarrel  about  the  ownership  of  a 
dog,  which  the  defendant  claimed  he  bought  of  W.  It  appeared 
from  defendant's  evidence  that  at  one  time  when  the  dog  was  in 
deceased's  possession  he  allowed  the  wife  of  W.  to  take  it  away, 
from  which  it  was  inferred  that  deceased  did  not  own  the  dog. 
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Held  that,  for  the  purpose  of  rebutting  this  inference,  it  was  com- 
petent for  the  state  to  show  that  the  deceased  at  the  time  had  said 
that  the  reason  he  allowed  Mrs.  W.  to  take  the  dog  was  because 
she  was  not  in  a  condition  to  quarrel. 

9b     : :  DYING  DBCLABATIONS.    Dying  declarations,  to  be 

admissible,  must  be  restricted  to  the  act  of  killing,  and  to  the  cir- 
cumstances immediately  attending  it,  and  forming  a  part  of  the 
res  gesUe,  and  must  relate  to  facts,  and  not  to  mere  matters  of 
opinion.  Accordingly,  the  statement  made  by  deceased  to  the  wit- 
ness, "  It  is  pretty  hard  to  go  through  the  whole  war  and  come 
home,  and  be  murdered  on  my  own  farm,*'  and  declarations  made 
by  him  at  the  same  time  in  regard  to  threats  uttered  against 
him  by  defendant  a  year  or  so  before,  were  improperly  admitted. 

8.     :  REASONABLE  DOUBT :  INSTRUCTION.    An  instruction  which 

directs  the  jury  that,  if  a  fair  examination  of  all  the  evidence 
raises  a  reasonable  doubt  of  defendant's  guilt,  they  should  acquit, 
is  correct,  as  against  defendant's  claim  that  he  should  b^  acquitted 
if  A  fair  examination  of  the  evidence  fails  to  remove  reasonable 
doubts  of  his  guilt  from  their  minds. 

4.     :    msTRUOTiONS  AS  TO  LESSER   OFFENSES.    Where  it  was 

shown  that  defendant  killed  decedent,  and  he  was  put  on  trial  for 
murder  in  the  second  degree,  and  there  was  no  evidence  whatever 
on  which  to  base  a  verdict  of  guilty  of  any  offense  lower  than 
manslaughter,  Jield  that  the  court  rightly  limited  the  inquiries  of 
the  jury  to  murder  in  the  second  degree  and  manslaughter.  (See 
opinion  for  citations.) 

5.     :    INSTRUCTION  AS  TO  MANSLAUGHTER.    In  such  case,  where 

it  was  possible  for  the  jury,  after  considering  all  the  testimony,  to 
have  a  reasonable  doubt  as  to  defendant's  guilt  of  murder  in  the 
second  degree,  the  court  properly  instructed  as  to  the  lesser  crime 
of  manslaughter. 

6.     :    DEFINITION  OF  MANSLAUGHTER.    On  a  trial  for  murder, 

where  an  instruction  as  to  manslaughter  was  proper,  it  was  not 
error  to  give  a  full  definition  of  that  term,  including  involuntary 
manslaughter,  though  there  was  no  pretense  or  evidence  that  the 
killing  in  question  was  of  that  character ;  for  the  instruction  could 
not  have  been  misunderstood  to  defendant's  prejudice. 

Appeal  from    Union    District    Court. — Hon.    R.  C. 

Henry,  Judge. 

Piled,  May  12,  1890. 

The  defendant  was  accused  of  the  crime  of  murder, 
committed,  as  was  charged,  in  the  killing  of  one  John 
Hidinger.    He  was  convicted  of  murder  of  the  second 
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degree,  and  sentenced  to  a  term  of  imprisonment,  from 
which  judgment  he  appealed  to  this  court.  The  judg- 
ment was  reversed  and  the  case  remanded ;  and  on  a 
retrial  the  defendant  was  convicted  of  manslaughter, 
and  sentenced  to  imprisonment  in  the  penitentiary  for  a 
period  of  five  years,  from  which  judgment  he  appeals 
to  this  court.  On  the  trial  the  defendant  excepted  to 
certain  rulings  of  the  court  in  admitting  testimony,  in 
giving  and  refusing  certain  instructions,  and  in  refusing 
a  new  trial.  It  is  conceded  that  the  summary  of  the 
testimony  as  given  in  the  opinion  on  the  former  appeal 
(70  Iowa,  668)  contains  the  substance  of  the  testimony 
as  given  on  the  second  trial.  The  following  is  a  suffi- 
cient statement  for  a  full  and  correct  understanding  of 
the  questions  presented  on  this  appeal :  It  is  not  ques- 
tioned but  that  on  the  seventh  day  of  May,  1883,  the 
defendant  shot  John  Hidinger,  thereby  inflicting  upon 
him  a  mortal  wound,  of  which  he  soon  thereafter  died ; 
but  it  is  contended  that  it  was  done  in  self-defense. 
These  parties  had  lived  upon  adjoining  farms  for  a 
number  of  years,  and  on  terms  of  friendship  until  about 
a  year  prior  to  May,  1883,  when  a  dispute  and  angry 
quarrel  occurred  on  account  of  a  line  fence  and  trespass- 
ing cattle,  at  which  time,  it  is  claimed,  the  defendant 
made  threats  of  violence  against  the  deceased.  The 
parties  occasionally  met  thereafter,  without  dispute  or 
quarrel,  until  the  day  Hidinger  was  killed.  Each  party 
claimed  a  certain  dog ;  the  defendant  claiming  to  have 
bought  it  of  one  Wremwick,  and  the  deceased  that  he 
got  it  of  one  Anderson.  On  several  occasions  the  dog 
left  defendant's  place  and  went  to  that  of  the  deceased. 
On  one  occasion,  Mrs.  Wremwick  claimed  and  was  per- 
mitted to  take  the  dog  from  Hidinger' s,  and  on  several 
occasions  the  defendant's  boys  took  it  away.  On  the 
evening  of  May  6,  1883,  defendant's  son  went  to  Hidin- 
ger's  after  the  dog.  He  testified  that  Hidinger  told  him 
he  could  not  have  the  dog,  and  to  tell  his  father  to  come 
over,  and  that  he  went  home  and  told  his  father.  On 
the  seventh  of  May,  1883,  the  defendant  went  to  where 
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Hidinger  was  at  work,  in  his  own  field,  and  was  about 
to  take  the  dog  away,  when  a  quarrel  ensued,  resulting 
in  defendant's  firing  the  fatal  shot.  The  facts  and  cir- 
cumstances of  this  quarrel  are  sufficiently  stated  in  the 
former  opinion,  and  need  not  be  repeated. 

W.   A.   Spurrie7\    Thos.  L.  MaxweUj   and  J.  L. 
Brown,  for  appellant. 

John  T.  Stone,  Attorney  General,  John  W.  Bixby^ 
County  Attorney,  and  H.  M,  Towner^  for  the  State. 

Given,  J. — I.     Following  the  order  pursued  in  the 
arguments,  we  first  consider  the  overruling  of  defend- 
1  Mnrdepevi-    ^^*'s  objectious  to  testimouy.     Willis  Hid- 
denoe.  iuger,  having  stated  on  cross-examination 

that  his  father,  the  deceased,  had  reasons,  he  said,  why 
he  wanted  Mrs.  Wremwick  to  take  the  dog,  was  asked 
on  re-examination  what  reasons  his  father  gave,  to  which 
he  answered:  "The  objections  were  that  she  was  not 
in  a  fit  condition  to  quarrel  over  a  dog.  She  was  evi- 
dently in  a  family  way."  The  ownership  of  the  dog, 
and  what  each  knew  as  to  the  claim  made  by  the  other, 
was  important  in  connection  with  the  quarrel  of  May  7. 
The  reason  given  by  deceased  for  allowing  Mrs.  Wrem- 
wick to  take  the  dog,  not  being  in  the  presence  nor 
brought  to  the  knowledge  of  defendant,  was  not  admis- 
sible to  charge  him  with  knowledge  that  deceased 
claimed  the  dog.  Defendant  claimed  that  the  fact  that 
deceased  allowed  the  dog  to  be  taken  was  evidence  that 
he  made  no  claim  to  it.  It  was  competent,  therefore,  to 
rebut  this  by  showing  any  other  reason  he  had  for  allow- 
ing Mrs.  Wremwick  to  take  it.  It  does  not  tend  to 
charge  defendant  with  knowledge,  but  does  tend 
to  disprove  the  inference  contended  for.  The  reasons 
were  given  at  the  time,  and  were  a  part  of  the  trans- 
action. 

II.     William  Hannah  was  called  to  testify  to  dying 
declarations  made  by  the  deceased.   It  is  admitted  that, 


MAT  TERM,  1890.  41 


The  State  t.  Perigo. 


• . at  the  time  deceased  made  the  declarations 

StioDil®®^  to  Hannah,  he  was  in  such  condition  of 
mind  as  to  entitle  them  to  be  received  as 
dying  declarations.  The  statement  complained  of  was  : 
*'Bill,  it  is  pretty  hard  to  go  through  the  whole  war, 
and  come  home  and  be  murdered  on  my  own  farm.'' 
Defendant's  motion  to  strike  out  ,this  part  of  the  testi- 
mony, "as" not  detailing  the  transaction  had  in  that 
field,  but  simply  gives  a  conclusion,"  was  overruled. 
Hannah  was  recalled  on  part  of  the  state  "  for  further 
examination  omitted  by  oversight."  He  was  permitted 
to  testify  that,  at  the  time  deceased  made  the  statement 
to  him,  he  also  made  a  statement  in  relation  to  threats 
that  had  been  made  against  him  by  the  defendant,  prior 
to  the  time  of  the  shooting,  in  connection  with  the  cattle 
transaction,  and  that  he  did  not  give  any  dates.  On 
defendaot's  objection,  he  was  not  permitted  to  state 
what  deceased  said. 

Dying  declarations  are  statements  of  material  facts 
concerning  the  cause  and  circumstances  of  homicide 
made  by  the  victim,  under  solemn  belief  of  impending 
death.  They  are  restricted  to  the  act  of  killing,  and  to 
the  circumstances  immediately  attending  it,  and  form- 
ing a  part  of  the  res  gestce.  When  they  relate  to  former 
and  distinct  transactions,  and  embrace  facts  or  circum- 
stances not  immediately  illustrating  or  connected  with 
the  declarant's  death,  they  are  inadmissible.  They  are 
admissible  only  as  to  those  things  to  which  the  deceased 
would  have  been  competent  to  testify.  They  must 
relate  to  facts,  and  not  to  mere  matters  of  opinion  or 
belief.  6  Am.  &  Eng.  Cyclop.  Law,  123;  State  v. 
C lemons,  51  Iowa,  274.  The  declaration,  "Bill,  it  is 
pretty  hard  to  go  through  the  whole  war,  and  come 
home  and  be  murdered  on  my  own  farm,"  is  not  a 
statement  of  any  fact  concerning  the  cause  and  circum- 
stances of  the  homicide,  nor  of  any  circumstances  con- 
cerning it.  It  is  not  a  statement  to  which  the  deceased 
would  have  been  competent  to  testify,  but  a  mere 
exclamation  as  to  the  hardship  of  his  then  situation. 
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The  statement  does  not  refer  to  the  defendant,  nor 
to  any  fact  or  circumstance  connected  with  the  kill- 
ing. As  stated,  dying  declarations  must  relate  to  facts, 
9,nd  not  to  mere  expressions  of  opinion  or  belief.  If  the 
word  "murdered"  was  used  as  expressing  the  degree  or 
character  of  the  homicide,  then  it  is  an  expression  of 
opinion.  If  not  use^  in  that  sense,  then  it  was  the 
statement  of  an  uncontroverted  fact,  to-wft,  that  he 
expected  to  die  in  consequence  of  the  wound.  The 
threats  were  not  made  at  the  time  of  the  homicide,  but 
prior  thereto.  How  long  prior,  was  not  stated  ;  but  it 
appears  from  other  testimony  that  the  quarrel  about  the 
cattle  had  occurred  nearly  a  year  before,  and  that  no 
other  quarrels  had  occurred  between  that  time  and  the 
day  of  the  homicide.  Surely,  these  threats  were  not  a 
statement  of  anything  forming  a  part  of  the  res  gestcB^ 
but  of  a  former  and  distinct  transaction.  ''The  rule 
that  dying  declarations  should  point  distinctly  to  the 
cause  of  death,  and  to  the  circumstances  preceding  and 
attending  it,  is  one  that  should  not  be  relaxed.  Declar- 
ations, at  the  best,  are  uncertain  evidence,  liable  to  be 
misunderstood,  imperfectly  remembered  and  incor- 
rectly related.  As  to  dying  declarations,  there  can  be 
no  cross-examination.  The  condition  of  the  declarant 
in  his  extremity  is  often  unfavorable  to  clear  recollec- 
tion, and  to  the  giving  of  a  full  and  complete  account 
of  all  the  particulars  which  it  might  be  important  to 
know.  Hence  all  vague  and  indefinite  expressions,  all 
language  that  does  not  distinctly  point  to  the  cause  of 
death  and  its  attending  circumstances,  but  requires 
to  be  aided  by  inference  -or  supposition  in  order  to 
establish  facts  tending  to  criminate  the  respondent, 
should  be  held  inadmissible."  State  v.  Center^  35 
Vt.  378. 

We  are  clearly  of  the  opinion  that  this  testimony 
was  improperly  admitted.  While  it  is  true  there  was 
no  question  but  that  the  defendant  inflicted  the  mortal 
wound,  and  the  statements  testified  to  contain  nothing 
as  to  the  facts  or  circumstances  of  the  homicide,  and 
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were,  therefore,  immaterial,  yet  we  cannot  say  that  the 
defendant  was  not  prejudiced  thereby.  While  the  jury 
may  have  regarded  the  statement  of  deceased  as  to  the 
hardship  of  his  situation  as  immaterial,  we  cannot  say 
the  same  as  to  statements  that  threats  had  been  made 
against  him.  Our  conclusion  is  that  the  court  erred  in 
overruling  defendant's  motion  to  strike  out  the  state- 
ment from  the  testimony,  and  in  admitting  the  state- 
ment as  to  threats. 

III.  The  api)ellant  contends  that  the  instruction 
defining  a  *' reasonable  doubt"  is  erroneous,  in  that  it 

directs  the  jury  that,  if  a  fair  examination 

'  Hbie'doubt :    of  all  the  evidcuce  raises  a  doubt,   they 

should  acquit,  while  it  should  have  been 
that,  if  a  fair  examination  of  all  the  evidence  fails  to 
remove  reasonable  doubts  from  the  mind,  they  should 
acquit.  This  presupposes  the  existence  of  reasonable 
doubts,  and  that  it  is  the  office  of  evidence  to  remove 
them,  while  the  true  theory  is  that  until  the  testimony 
is  heard  the  jury  have  no  opinion,  and  consequently  no 
doubts.  The  doubt  that  acquits  is  a  reasonable  doubt 
that  exists  in  the  mind  after  all  the  testimony  is  heard 
and  considered.  The  instruction  given  will  not  bear 
the  construction  placed  upon  it,  and  is  in  harmony  with 
rei)eated  decisions  of  this  court. 

IV.  Appellant  contends  that  the  court  erred  in 
limiting  the  inquiries  to  murder  in  the  second  degree 
^ .  injrtp^Q.  and  manslaughter ;  that,  under  the  indict- 

SS^r^ffwi.    ^^^^  and  evidence,  they  might  have  con- 
■^  victed  of  lesser  degrees,  as    of  assault  to 

inflict  great  bodily  injury,  assault  and  battery  or 
simple  assault.  Is  is  true  that  these  offenses  were 
embraced  in  the  charge  of  murder ;  but  whether  it  is 
necessary  or  proper  for  the  court  to  so  instruct  depends 
on  the  facts  of  the  case.  State  v.  Cole^  63  Iowa,  695 ; 
State  V.  Mahan^  68  Iowa,  305 ;  State  v.  FroelicJc^  70 
Iowa,  213.  The  facts  in  this  case  are  identical,  so  far 
as  this  question  is  concerned,  with  those  in  Cases  of 
Mahan  and  Froelick.    There  is  no  question  but  that 
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the  defendant  inflicted  the  mortal  wound'.  The  only 
question  is  whether  he  did  so  unlawfully.  If  unlaw- 
fully, he  is  guilty  of  murder  in  the  second  degree,  or 
manslaughter.  If  not,  then  he  is  not  guilty.  There 
was  no  evidence  whatever  on  which  to  base  a  conviction 
of  any  lower  degree  than  manslaughter. 

V.  Following  the  contention  just  considered,  it  is 
urged  on  behalf  of  appellant  that  the  court  erred  in 
5  .  tngtnio.  submitting  the  inquiry  as  to  guilt  of  man- 

manaUu^h-     slaughter.     It  is  zealously  argued  that  the 
*•''•  defendant  was  either  guilty  of  murder  in 

the  second  degree,  or  not  guilty.  It  is  enough  so  say 
on  this  proposition  that  it  was  possible  for  the  jury, 
after  considering  all  the  testimony,  to  have  a  reasonable 
doubt  as  to  defendant's  guilt  of  murder  in  the  second 
degree ;  and,  in  that  case,  it  was  their  duty,  as 
instructed,  to  acquit  him  of  that  charge,  and  then 
decide  as  to  his  guilt  of  manslaughter.  There  are  so 
many  phases  of  the  testimony  to  justify  that  result, 
and  the  verdict  returned,  that  it  would  have  been  a 
grave  error  not  to  have  instructed  as  to  manslaughter. 

VI.  In  defining  "manslaughter"  the  court  gave 
full  definition,   including    involuntary    manslaughter. 

In    defining     *' self-defense"     the     court 
*  tioi'  of®  man-  included  a  statement  of  the  right  to  defend 

the  person,  dwelling  or  property.  It  is 
contended  that  there  was  nothing  calling  for  an 
instruction  as  to  involuntary  manslaughter,  or  the  right 
to  defend  one's  dwelling.  The  definitions  were  plain 
and  correct.  They  could  not  have  been  made  more  so 
by  omitting  the  parts  complained  of.  Indeed,  they  are 
indispensable  to  full  definition,  and  could  not  be  misun- 
derstood to  defendant's  prejudice.  Without  following 
the  points  argued  further  in  detail,  we  say  that  we  have 
examined  the  instructions  with  care  in  respect  to  the 
errors  complained  of,  and  to  any  that  might  appear,  and 
our  conclusion  is  that  they  fully  and  fairly  presented 
the  issues  and  law  of  the  case  to  the  jury. 
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VII.  For  the  errors  in  admitting  testimony  as  to 
the  so-called  *.' dying  declarations,"  the  judgment  of  the 
district  court  is  reversed .  It  is  unnecessary  to  notice 
other  questions  presented  in  the  record,  as  they  will  not 
arise  on  a  retrial.  Beveksed. 


Stanhope  v.  Swafford  et  al. 

1.  Partnership:  fraud  of  one  partner.  Where  one  partner, 
while  acting  for  the  firm,  makes  an  exchange  of  lands  by  means 
of  false  representations,  the  other  partner  is  liable  for  the  fraud, 
though  he  personally  takes  no  part  in  the  transaction  and  is 
igpiurant  of  the  fraud. 

2.  Instruotions :  insufficient  exceftions.  Exceptions  to  instruc- 
tions, taken  in  a  motion  for  a  new  trial,  cannot  be  considered 
unless  the  grounds  of  the  exceptions  are  stated.  ( See  Code,  sec. 
2789.) 

8.  Pleading :  evidence  :  parol  to  vary  writing.  In  an  action 
for  false  representations  in  the  exchange  of  lands,  where  the  price 
at  which  the  land  was  to  be  taken  was  stated  in  the  written  con- 
tract, allegations  in  the  answer  to  the  effect  that  the  value  of  the 
land  was  much  less,  and  that  the  price  named  was  not  meant  to 
be  the  actual  price,  were  properly  stricken  out,  since  the  contract 
in  that  regard  could  not  be  varied  by  parol. 

4.  False  Bepresentations :  exchange  of  lands  :  written  con- 
tract: action.  An  action  will  lie  for  false  representations 
whereby  plaintiff  was  induced  to  enter  into  a  written  contract  for 
the  exchange  of  lands,  pursuant  to  which  the  exchange  was  made, 
though  the  false  representations  were  not  contained  in  the  contract. 

Appeal  from  Buchanan  District  Court. — Hon.  J.  J. 

Net,  Judge. 

Piled,  May  12,  1890. 

Action  to  recover  for  the  false  and  fraudulent 
representations  made  by  defendants  as  to  certain  land 
in  Nebraska  traded  to  plaintiff,  with  a  stock  of  mer- 
chandise, for  a  farm  in  Buchanan  county,  and  a  small 
tract  of  land  in  Linn  county.     There  was  a  judgment 
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on  a  verdict  for  plaintiff.     Defendanta  appeal.    This 
case  has  before  been  in  this  court.    77  Iowa,  694. 

♦  Lake  &  HarTnon^  for  appellants. 

Woodward  &  QooJc^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff 
traded  his  farm  in  Buchanan  county  and  twenty-five 
acres  of  land  in  Linn  county  for  a  stock  of  goods,  and 
three  hundred  and  twenty  acres  of  land  situated  in 
Nebraska;  that  defendants  represented  the  Nebraska 
land  was  worth  two  thousand  dollars,  and  on  e^ch 
quarter  section  there  was  one  hundred  acres  of  good, 
level  plow-land,  and  no  part  of  the  land  was  so  rough 
that  it  could  not  be  plowed,  or  that  one  could  not  drive 
over  it  with  a  horse  and  buggy.  It  is  alleged  that 
defendants  represented  that  they  had  seen  the  land, 
and  knew  all  about  it,  and  that  plaintiff  had  never  seen 
it,  and  relied  wholly  upon  the  defendants'  statements 
and  representations  made  to  him ;  that  defendants' 
representations  were  false  and  fraudulent,  and  well 
known  to  them  so  to  be,  and  that  in  fact  there  was  not 
forty  acres  of  level  plow-land  upon  the  whole  tract ; 
that  it  was  "bluffy,"  and  so  rough  that  a  team  could 
not  be  driven  over  it,  and  was  not  fit  for  cultivation,  and 
was  not  worth  to  exceed  two  dollars  per  acre.  It  is 
alleged  that  the  contract  between  the  parties  was  partly 
in  writing  and  partly  oral,  the  representations  as  to  the 
Nebraska  land  being  verbal.  The  defendants  file  sep- 
arate answers,  each  denying  generally  the  allegations 
of  the  petition.  The  defendant  L.  G.  Swafford,  in  his 
answer,  admits  the  trade,  and  alleges  that  the  only  con- 
tract to  which  he  was  a  party  was  wholly  embodied  in 
a  written  instrument  which  he  sets  out  in  his  answer. 
He  denies  that  there  was  any  false  or  fraudulent  repre- 
sentations, and  denies  that  he  authorized  or  procured 
such  representations  to  be  made  to  induce  plaintiff  to 
enter  into  the  contract.  C.  G.  Swafford  admits  the 
contract  as  set  up  by  his  codefendant,  and  alleges  that 
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it  was  the  only  contract  entered  into  by  the  parties. 
He  alleges  that  the  value  of  the  land  traded  by  plaintiff 
to  defendants  is  twenty- two  hundred  dollars  less  than  the 
price  at  which  it  was  estimated  in  the  trade,  which  was 
fixed  at  plaintiff's  request,  but  was  not  intended  by  the 
parties  as  the  actual  price  allowed-  for  the  land  in 
the  trade.  This  allegation  of  the  answer  was  stricken 
out,  on  motion,  on  the  ground  that  it  set  up  a  variance 
and  change  of  the  written  contract  proposed  to  be 
proved  by  parol. 

The  evidence  tends  to  show  that  the  defendants 
were  copartners,  and  as  such  owned  the  stock  of  goods 
and  Nebraska  land  traded  to  plaintiff.  The  negotia- 
tions were  begun  by  the  plaintiff  and  his  agent  with 
both  of  defendants,  but  defendant  C.  G.,  with  the  assent 
and  direction  of  the  other  defendant,  went  with  plaintiff 
and  his  agent  to  see  the  plaintiff's  farm,  and  was 
authorized  to  complete  the  trade.  After  the  farm  was 
seen  by  the  defendant,  a  proposition  was  made  to  put 
the  Nebraska  land  into  the  trade,  which  was  finally 
accepted,  after  the  representations  as  to  its  quality  and 
character  were  made  by  defendant.  Plaintiff  had  no 
knowledge  of  the  value  and  character  of  the  land,  and 
relied  upon  defendants'  representations  in  making  the 
trade.  Defendants  knew  the  character  of  the  land, 
having  before  seen  it  and  examined  it.  The  evidence 
shows  that  the  land  was  of  the  character  and  value 
alleged  in  plaintiff's  petition.  The  written  contract 
entered  into  is  in  the  following  language : 

"Walker,  Iowa,  April  7,  1887. 
"  This  contract,  made  and  entered  into  this  day,  wit- 
nesseth,  that  I,  Isaiah  Stanhope,  bargain  and  sell  to 
Swafford  Bros.,  of  Mt.  Vernon,  Iowa,  and  agree  to  con- 
vey by  perfect  warranty  deed,  with  abstract  of  title,  to 
said  Swafford  Bros.,  the  following :  My  farm  owned 
and  occupied  by  me,  and  located  three  miles  northeast 
of  Walker.  Price  of  farm,  eighty-four  hundred  and 
eighty  dollars.  Deed  to  be  made  at  once,  and  pos- 
session to  be  given  immediately.    Also,  seven  hundred 


48       SUPREME  COURT  OP  IOWA, 

Stanhope  v.  Swafford. 

^ , . ! 

dollars  of  farming  implements,  and  hay  and  corn, 
as  per  agreement,  and  as  per  bill  made  out  this  day. 
Said  Swafford  Bros,  are  to  pay  for  said  farm  in  goods  at 
their  marked  cost  price.  Said  goods  are  their  general 
stock  of  merchandise  and  fixtures  in  Mt.  Vernon,  Iowa. 
Also,  three  hundred  and  twenty  acres  of  land  in 
Custer  county,  Nebraska,  at  twenty-two  hundred  and 
forty  dollars.  And  I,  Isaiah  Stanhope,  am  to  pay  sixty 
dollars  to  said  Swafford  Bros.,  in  cash.  Providing  the 
stock  of  goods  should  fall  short  of  seven  thousand  dol- 
lars, then  the  amount  less  than  seven  thousand  dollars 
is  to  be  taken  out  by  Swafford  Bros.,  leaving  the  same 
amount  of  the  seven  hundred  dollars  in  farm  imple- 
ments with  said  Stanhope.  The  above  land  deeded  by 
Stanhope  to  Swafford  Bros,  includes  twenty-five  acres  in 
linn  county. 

"  [Signed]  Isaiah  Stanhope. 

•     *' Swafford  Bros." 

This  contract  was  signed  by  C.  Gt.  Swafford  in  the 
firm  name.  The  other  defendant  assented  to  the  trade 
without  objection. 

II.  The  defendant  L.  G.  asked  the  court  to  instruct 
the  jury  that,  as  there  was  no  evidence  showing  that  he 

made,  or  had  knowledge  of,  the  false  repre- 

'  fAud?f*onT  sentations,  their  verdict  should  be  for  him. 

partner.         ^^^  instruction  was  righly  refused  on  the 

ground  that,  as  defendants  were  copartners,  and  the 
land  was  traded  by  one  of  the  defendants  for  the  copart- 
nership, the  other  party  is  bound  by  the  contract  and 
representations,  though  he  did  not  know  the  representa- 
tions were  made.  The  trade  was  a  partnership  transac- 
tion, which  one  partner  was  competent  to  make,  and 
thereby  bind  the  other  partner. 

III.  The  court  gave  an  instruction  as  to  the  effect 
of  a  ratification  of  the  contract  by  L.  G.  Swafford,  which 
a  iHSTRuo-        ^  ^^^  ^^®  subject  of  complaint.     No  excep- 

If^^^i^^^'  tions  were  taken  to  any  of  the  instructions 

tions.  at  or  subsequent  to  the  trial,  but  this  one  was 

objected  to  on  the  motion  for  a  new  trial.   But  no  grounds 
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of  objection  to  the  instruction  are  stated,  as  required  by 
Code,  section  2789.  We  cannot,  therefore,  consider  the 
objection  now  made  to  the  instruction. 

rv.  The  court  rightly  struck  out  the  allegations 
of  the  answer  as  to  the  value  of  the  farm  traded  by 
8  PLBABrao :      plaintiff.    The  written  contract  settled  the 

paroi°to  vary  P^ice  to  be  allowed  for  the  farm.    It  cannot 

writing.         ^Q  altered  by  parol  evidence. 

V.  It  will  be  observed  that  the  action  is  to  recover 
for  false  representations  inducing  plaintiff  to  make  the 
4.  pamb  repre-    trade.     Now,  if  it  be  assumed  that  all  the 

elohan^of  terms  of  the  contract  are  embodied  in 
tS^onSSt:  the  writing,  and  the  false  representations  are 
*^^^-  not  expressed  therein,  plaintiff  may  recover 

thereon,  for  the  reason  that  the  action  is  not  upon  the 
contract,  but  for  false  representations — a  cause  of  action 
other  and  independent  of  the  contract.  If  one  should  be 
inveigled  or  induced  by  false  representations  to  enter 
into  contract  of  a  sale  of  property,  he  could  maintain 
his  action  on  the  false  representations ;  and  would  not 
be  required  to  sue  on  the  contract  of  sale  in  order  to 
recover  his  damages  therefor.  This  is  the  plaintiff's 
case. 

VI.  The  evidence  amply  supports  the  verdict.  The 
representations  were  clearly  shown,  and  by  equally 
satisfactory  evidence  they  were  proved  to  be  false. 
Upon  all  points  the  evidence  supports  the  verdict. 

No  other  questions  demand  attention.  The  judg- 
ment of  the  district  court  is  Affibmed. 
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Deed:  coNSTBUcnoN:  bepugnant  grants.  M.  executed  a  convey- 
ance as foUows :  "I  convey  unto  Anna  M.  and  her  children  and 
joint  heirs  vrith  her  and  myself  and  Marcelley  M.  and  Ella  M. 
*  *  *  the  following  described  real .  estate.**  Anna  M.  was  the 
third  wife  of  the  grantor,  by  whom  he  had  two  children,  and 
Marcelley  and  Ella  M«  were  children  of  M.  by  a  second  wife. 

Vol.  80- 
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Held  that  the  words  "joint  heirs  with  her  and  myself"  were 
intended  to  show  what  children  of  Anna  were  to  take  after  her, 
bat  that,  under  the  ruling  in  Pierson  v.  Lane,  60  Iowa,  60,  and 
Case  V.  Dwirei  60  Iowa,  412,  they  took  nothing,  and  that  the  land 
went  in  equal  shares  to  Anna,  Marcelley  and  Ella. 

Appeal  from  Keokuk  District  Court— Rom.   W.  R. 

Lewis,  Judge. 

Filed,  May  13,  1890. 

Action  for  the  partition  of  real  estate ;  the  ques- 
tion in  this  court  being  one  of  title  under  the  terms  of  a 
deed  of  conveyance.  The  district  court  gave  judgment 
favorable  to  the  defendants,  from  which  the  plaintiff 
appeals. 

Smith  &  TaUey^  O.  D.  Woodfn  and  JE.  S.  Sampson^ 
for  appellant. 

Mackey  <6  Stockman^  for  appellees. 

Granger,  J. — The  defendants  are  Annie  Marquis, 
John  Marquis,  Amanda  Holmes,  Ada  Martin,  Clifton 
Marquis,  Annie  Marquis,  Jr.,  and  Allen  Marquis.  The 
defendant  John  Marquis  is  the  husband  of  Annie 
Marquis,  and  the  father  of  the  other  defendants  and  of 
the  plaintiff.  John  Marquis  has  been  three  times  mar- 
ried. By  the  first  marriage,  he  had  two  children,  nei- 
ther of  whom  are  parties  in  this  suit ;  nor  is  it  claimed 
they  have  any  interest  herein.  By  the  second  marriage 
he  had  two  children,  they  being  the  plaintiff  and 
Marcell  Marquis;  and  by  the  third,  the  defendant 
Annie  Marquis,  seven  children,  five  of  whom  are  now 
living,  namely,  Annie  Holmes,  Ada  Martin  and  Clifton, 
Annie  and  Allen  Marquis.  Of  the  children  of  his 
present  wife,  only  two  were  born  before  the  execution 
pf  the  deed  in  question,  namely,  Amanda  and  Ada.  On 
the  fifteenth  day  of  November,  1865,  John  Marquis, 
being  the  owner  of  the  premises  in  controversy,  made  a 
deed,  the  essential  portion  of  which  is  as  follows: 
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"Know  all  men  by  these  presents  that  in  considera- 
tion of  many  and  divers  benefits  received  and  for  love 
and  affection  I  convey  nnto  Annie  Marqnis  and  her 
children  and  joint  heirs  with  her  and  myself  and 
Marcelley  Marquis  and  Ella  Marquis  and  for  the  sum 
of  one  dollar  paid  by  the  said  Annie  Marquis  I  hereby 
make  a  deed  of  free  gift  of  all  the  following  real  estate 
to-wit  the  southeast  quarter  of  section  27  and  the 
northeast  quarter  of  section  34  except  so  much  of  the 
southwest  quarter  of  the  northeast  quarter  as  lays  south 
of  Skunk  river  all  in  township  75  range  10." 

Ella  Marquis,  mentioned  in  the  deed,  is  the  plain- 
tiff. Marcell  Marquis  has  died  since  the  making  of  the 
deed,  and  any  interest  he  may  have  had  passed  to  his 
father,  he  having  no  issue.  The  action  is  to  partition 
the  real  estate,  the  plaintiff  claiming  that  she  is  the 
owner  of  a  one-third  interest  therein,  and  that  the 
defendants  John  and  Annie  Marquis  each  own  one- 
third.  The  contention  of  the  defendants  is  that  Annie 
Marqnis  is  the  sole  owner  of  the  premises  in  fee-simple, 
unless  the  deed  is  void  for  uncertainty.  It  will  be 
observed  that  the  quoted  portion  of  the  deed  is  entirely 
without  punctuation,  except  the  period  at  the  end. 
The  deed  was  filed  for  record  November  21,  1865. 

It  is  practically,  if  not  in  terms,  conceded  in  argu- 
ment that  the  children  of  Annie  Marquis  take  nothing 
by  virtue  of  the  conveyance  in  question,  under  the 
holding  in  Pier  son  «.  Lane^  60  Iowa,  60,  in  which  the 
rule  in  Shelley'' s  case  was  applied,  and  in  Case  v. 
Dwire^  60  Iowa,  442 ;  the  position  of  appellee  being 
that  the  limitation  that  avoids  the  deed  as  to  the  chil- 
dren of  Annie  Marquis  avoids  it  also  as  to  the  plaintiff 
and  Marcell  Marquis,  while  that  of  appellant  is  that 
the  limitation  was  only  as  to  the  children  of  Annie 
Marquis,  and  that  the  deed  as  to  the  plaintiff  and 
Marcell  operated  in  prcesenti^  conveying  to  each  an 
undivided  one-third.  If  we  should  eliminate  from  the 
deed  the  words,  ''and  her  children  and  joint  heirs  with 
her  and  myself,"  the  intention  of  the  grantor  could 
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hardly  be  said  to  be  doubtful ;  and  in  that  case  the 
position  of  appellant  would  certainly  be  correct.  We 
must,  then,  inquire  if  the  words  so  obscure  the  intent 
of  the  grantor  as  to  entirely  avoid  the  conveyance,  and, 
if  not,  to  what  extent  the  words  change  the  meaning 
given  the  deed  without  their  use.  The  intent  of  the 
parties  must  be  the  guiding  star  of  interpretation. 

If  the  intent  was  to  convey  to  plaintiff  and  Marcell 
(in  the  deed  called  "Marcelley")  a  remainder  over, 
then  the  conveyance  to  them,  as  well  as  to  the  other 
children,  is  repugnant  and  void,  and  Annie  Marquis  is 
the  sole  owner  of  the  premises.  If  not,  her  interest  is 
limited  to  one-third.  It  is  quite  difficult,  if  not  impos- 
sible, to  conceive  a  legal  significance  for  the  words 
"joint  heirs  with  her  and  myself"  from  any  known 
facts  of  the  case.  If  the  preposition  '*  with  "  is  changed 
to  "of,"  such  difficulty  is  removed,  and  the  words  can 
with  less  difficulty  be  given  a  meaning.  The  two  chil- 
dren of  Annie  Marquis  and  John  were  their  joint  heirs, 
in  the  sense  that  they  would  jointly  inherit  from  either 
or  both  of  them.  Now,  the  other  children,  plaintiff  and 
Marcell,  were  heirs,  but  not  joint  heirs,  of  John  and 
Annie  Marquis.  The  words  "and  joint  heirs  with  her 
and  myself"  must  be  understood  as  qualifying  or  limit- 
ing the  word  "children."  It  does  not  appear  from  the 
record  whether  Annie  Marquis  was  the  mother  of  chil- 
dren not  those  of  John  Marquis.  If  it  did  so  appear, 
the  words  would  have  a  clearer  significance.  But,  as 
the  words  are  used,  we  may  assume  the  existence  of 
facts  to  justify  their  use,  though  we  may  not  assume 
particular  facts  not  disclosed  by  the  record,  and  we 
only  speak  of  other  children  of  Annie  as  showing  that 
facts  may  exist  giving  a  use  to  the  words  of  which  we 
have  no  knowledge. 

It  is  contended  by  appellee  that  the  use  of  the 
words  "Marcelley  and  Ella"  in  the  deed  was  not  for 
the  purpose  of  making  them  grantees,  but  that  they  are 
used  in  a  descriptive  sense,  as  being  the  children  of 
John  as  well  as  the  children  of  Annie.     We  are  unable 
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to  gather  such  a  purpose  from  any  construction  we  can 
give  the  language  of  the  deed.  If  the  language  of  the 
deed  was,  "to  Annie  Marquis  and  her  children,  and  to 
Marcelley  and  Ella  Marquis,  the  children  of  John 
Marquis,"  it  would  hardly  be  contended  that  the  deed 
did  not  operate  in  prcBsenti  to  convey  the  title  in  equal 
parts  to  Annie,  Marcelley  and  Ella.  Omitting  the 
words  "and  joint  heirs  with  her  and  myself"  from  the 
deed  as  it  appears,  no  different  legal  effect  could  attach. 
These  words,  to  our  minds,  merely  define  what  children 
of  Annie  are  designed  to  take  after  her,  and  do  not  in 
any  sense  affect  the  deed  as  to  the  plaintiff  and  Marcell 
Marquis. 

John  Marquis  was  a  witness,  and  stated  that  "the 
grantee  in  this  deed  is  Annie  Marquis,  my  wife."  The 
statement  is  but  a  conclusion,  entirely  unsupported  by 
facts  from  which  its  value  may  be  known,  and  cannot 
operate  to  defeat  what  otherwise  appear  to  be  vested 
rights.  We  have  said  this  much  without  reference  to 
the  validity  of  such  testimony. 

To  our  minds,  the  deed  is  not  void  for  uncertainty ; 
and  we  think  plaintiff's  claim  as  to  her  interest  in  the 
land  is  correct,  and  the  cause  is  remanded  for  further 
proceedings  in  harmony  with  this  opinion. 

Beversed. 
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Occupying  Claimant:  who  is  not:  rbcovery  for  iiiPROvEMEinB. 
One  who  makes  permanent  improvements  upon  land,  knowing  at 
the  time  that  he  is  not  the  owner,  but  only  with  the  expectation 
of  subsequently  acquiring  title,  cannot  recover  their  value  of  the 
owner  under  the  occupying-claimant  law.  Such  improvements 
become  the  property  of  the  owner  of  the  land,  and  his  title  Ib  not 
divested  by  the  fact  that  the  occupant  subsequently  acquires  color 
of  title.     (  See  opinion  for  citations.) 

Appeal  from  Webster  District  Court. — Hon.  John  L. 

Stevens,  Judge. 
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The  defendant  seeks  to  recover  the  value  of 
improvements  made  upon  the  land  of  plaintiff.  There 
was  a  trial  by  jury,  which  resulted  in  special  findings, 
and  judgment  in  favor  of  defendant.  The  plaintiff 
appeals. 

Theo.  Hawleyy  for  appellant. 

Healy  &  Healy^  for  appellee. 

Robinson,  J. — This  action  was  commenced  by 
plaintiff  to  recover  a  certain  tract  of  land  which  had 
been  occupied  by  defendant  for  more  than  five  years. 
The  plaiatiff  having  been  found  to  be  the  rightful  owner 
of  the  land,  defendant  tiled  his  petition,  as  provided  by 
the  statute  relating  to  occupying  claimants,  to  recover 
the  value  of  improvements  he  had  made  upon  the  land. 

I.  The  defendant  alleges  in  his  petition  that  he 
entered  upon  the  land  in  question  in  good  faith,  with 
the  bona-fide  intent  to  settle  upon  and  cultivate  the 
same  permanently ;  that  his  possession,  so  taken,  was 
open,  continuous  and  adverse  to  plaintiff,  and  those 
under  whom  he  claims.  Prior  to  his  occupation,  the 
land  was  unimproved  prairie.  The  defendant,  as  a  wit- 
ness, stated,  in  ansy^^er  to  a  question,  that  he  made  a 
claim  to  the  premises  at  or  about  the  time  he  took  pos- 
session of  them.  He  was  then  asked  to  state  what  that 
claim  was,  and  answered :  ''  Well,  I  went  on  that  land 
at  certain  times,  and  I  thought  the  government  was 
going  to  do  something  with  it,  and  I  went  on  with  the 
belief  that  I  would  buy  that  land  from  the  government.'' 
There  was  no  other  proof  of  right  or  color  or  claim  of 
title  in  defendant  when  he  took  possession  of  the  land. 
The  only  color  of  title  he  shows  is.  that  acquired  by 
occupying  ^the  land  from  the  spring  of  1882  for  more 
than  five  years  prior  to  the  commencement  of  plaintiff's 
action.    See  Code,  sec.  1983.   Defendant  offered  evidence 
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as  to  the  value  of  improvements  made  by  him  before 
he  had  acquired  color  of  title  by  occupation.  It  was 
admitted,  over  the  objections  of  plaintiff,  who  now 
complains  of  the  rulings  of  the  court  in  admitting  it. 
The  question  presented  for  our  determination  is,  whether 
an  occupying  claimant  can  recover  for  improvements 
made  before  he  had  color  of  title,  if  he  remained  in  pos- 
session of  the  land  long  enough  to  acquire  color  of  title. 

The  statute  in  regard  to  occupying  claimants  per- 
mits recovery  for  improvements,  ''when  an  occupant  of 
land  has  color  of  title  thereto,  and  in  good  faith  has 
made  any  valuable  improvements  thereon,  and  is  after- 
wards, in  a  proper  action,  found  not  to  be  the  rightful 
owner  thereof."  Code,  sec.  1976.  The  improvements 
for  which  an  occupying  claimant  may  recover  must  have 
been  made  under  a  possession  adverse  to  the  holder  of 
the  paramount  title."  Keas  v.  Burns^  23  Iowa,  235 ; 
Jones  V.  GraveSy  21  Iowa,  474.  The  improvements  must 
have  been  made  "in  good  faith."  A  mere  trespasser, 
who  makes  no  claim  of  right  or  title,  and  merely  hopes 
some  day  to  buy  the  land,  cannot  burden  it  with  charges 
for  improvements.  He  does  not  act  in  good  faith,  for 
that  requires  that  the  improvements  be  made  under  the 
belief  that  the  claimant  has  such  a  right  to  or  interest  in 
the  land  as  authorizes  him  to  make  them,  and  reason- 
able grounds  for  such  a  belief  must  exist.  It  is  possi- 
ble that  the  good  faith  required  by  the  statute  may 
exist  when  the  improvements  are  made,  and  that  color 
of  title  subsequently  acquired  will  authorize  a  recovery 
for  them.  But  this  is  not  a  case  of  that  kind,  and  the 
question  suggested  is  not  decided. 

The  defendant  made  the  improvements  in  contro- 
versy knowing  at  the  time  that  he  was  not  the  owner  of 
the  land,  and  that  he  was  a  mere  trespasser.  Perma- 
nent improvements,  made  under  such  circumstances, 
become  the  property  of  the  owner  of  the  land.  Lun- 
quest  V.  Ten  JSyck,  40  Iowa,  214  ;  Parsons  v.  Moses^  16 
Iowa,  444.  It  follows  that  the  title  thus  acquired  by 
the  owner  would  not  be  divested   by  the  subsequent 
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acquiring  of  color  of  title  by  the  occupant.  Our  con- 
clusion is  that  the  evidence  in  question  was  improperly- 
admitted.  The  views  we  have  expressed  find  support 
in  the  following  authorities  :  Bead  t,  Howe^  49  Iowa, 
66 ;  Oraton  v.  Wright^  16  Iowa,  134  ;  McLellan  v.  Omodt^ 
37  Minn.  157 ;  33  N.  W.  Rep.  326.  See,  also,  Carpentier 
7).  Smally  35  Cal.  355. 

IL  Other  questions  are  discussed  by  counsel,  but 
we  need  not  determine  them,  for  the  reason  that  they 
are  not  likely  to  be  raised  on  another  trial.  The  judg- 
ment of  the  district  court  is  Bevebsed. 
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1. 


8. 


Fire  Insiirance :  poucy  issued  in  violation  of  law  :  vaudity. 
It  is  a  general  rule  that  when  a  statute  annexes  a  penalty  for  the 
doing  of  an  act,  it  implies  such  a  proliibition  as  wiU  make  the  act 
void ;  but  to  this  rule  there  are  exceptions.  ( See  Panghom  v, 
Weatlake,  30  Iowa,  548.)  And  where  the  defendant  issued  its  pol- 
icy of  fire  insurance  upon  property  in  the  state  of  Pennsylvania, 
without  having  the  certificate  of  the  insurance  commissioner 
of  said  state  that  it  was  qualified  to  do  business  in  that  state,  and 
without  having  the  capital  required  to  entitle  it  to  such  certificate, 
heldth&t  the  policy  was  not  void,  and  that  the  holder  could  recover 
upon  it,  notwithstanding  the  laws  of  that  state  decided  that  no 
foreign  insurance  company  should  be  permitted  to  issue  policies  of 
insurance  upon  property  in  said  state  without  first  having  procured 
such  certificate,  and  provided  that  any  company  so  doing  should 
pay  a  fine  to  said  state, — ^such  laws,  however,  imposing  no  duty  or 
prohibition  on  persons  receiving  policies  from  companies  which 
have  not  complied  with  the  law.    ( See  opinion  for  citations.) 

• 

:   NOTICE  AND  PROOFS  OF  LOSS:  EVIDENCE.    In  an  action 


upon  an  insurance  policy,  plaintiff  was  properly  permitted  to  show 
that  he  procured  the  policy  through  certain  third  persons ;  that  he 
mailed  notice  and  proofs  of  loss  to  them  ;  and  that  they  received 
them  and  forwarded  them  by  mail  to  defendant,  though  such 
persons  were  not  defendant's  agents. 


:  :  SENDING  BY  MAIL:  PRESUMPTION.    In    such  case, 

the  court  properly  instructed  that  if  such  third  persons  mailed  the 
notice  and  proofs  of  loss,  properly  addressed,  to  defendant,  the 
presumption  was  that  they  were  duly  received,  but  that  such  pre 
sumption  might  be  overcome  by  evidence. 
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4.    :  NoncB  OF  loss:  timb  of  giving.    A  requirement  in  a 

policy  that  notice  of  loss  must  be  given  forthwith,  is  substantially 
equivalent  to  a  requirement  that  it  be  given  within  a  reasonable 
time. 

6.  :  NOTICE  AND  PROOFS  OF  LOSS  :  BECEFTION  :  BYIDENCB  :  CON- 
FLICT. "Where  there  was  evidence  that  notice  and  proofs  of  loss 
were  duly  mailed  to  defendant,  but  defendant's  officers  and  clerks 
who  received  its  mail  testified  that  no  such  documents  were 
received,  held  that  there  was  a  conflict  of  testimony,  and  that  the 
finding  of  the  jury  that  they  were  received  could  not  be  disturbed 
on  appeal. 

6.      :    :    DATE    OF    RECEPTION  :    SPECIAL    FINDING.     To    a 

special  interrogatory,  **  When  were  the  proofs  of  loss  received  by 
defendant  at  its  Des  Moines  office? "  the  jury  answered :  '*  Within 
sixty  days  from  the  date  of  the  fire.*'  That  time  being  material, 
and  there  being  no  evidence  as  to  the  date  of  their  reception, 
lield  that  the  answer  was  sufficiently  definite. 

Appeal  from   Polk    District   Court — Hon.    Marcus 

Kavanagh,  Jr.,  Judge. 

Filed,  May  13,  1890. 

Action  to  recover  upon  a  policy  of  insurance 
against  loss  or  damage  by  lire.  The  petition  shows  that 
defendant  issued  to  plaintiff  a  policy  upon  property  in 
Pennsylvania,  insuring  him  against  loss  or  damage  by 
fire,  for  which  he  paid  the  premium  ;  that  while  said 
policy  was  in  full  force  the  property  was  totally 
destroyed  by  fire,  of  which  he  gave  notice  and  proofs  of 
loss,  as  required.  The  defendant  answered  in  two 
counts,  denying  generally  in  the  first,  and  alleging  in 
the  second  that  it  is  a  corporation  organized  under  the 
laws  of  Iowa,  with  its  principal  place  of  business  at 
Des  Moines  ;  that  it  had  not,  and  was  not,  for  want  of 
sufficient  capital  stock,  entitled  to  qualify  under  the 
laws  of  Pennsylvania  to  do  business  in  that  state,  and 
had  no  office  or  agent  in  that  state,  and  was  not  solicit- 
ing or  doing  business  therein,  when  said  policy  was 
issued,  all  of  which  the  plaintiff  well  knew  ;  that  said 
policy  was  issued  in  violation  of  the  laws  of  Pennsyl- 
vania, and,  therefore,  void.     The  requirements  of  the 
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laws  of  Pennsylvania,  as  set  out,  are  **tliat,  before  any 
insurance  company  not  of  that  state  shall  be  permitted 
to  transact  any  insurance  business  within  the  state  of 
Pennsylvania,  or  to  issue  any  policies  of  insurance  upon 
property  within  said  state,  either  by  itself  or  agents,  a 
certificate  must  be  obtained  of  the  insurance  commis- 
sioner of  said  state,  certifying  that  it  has  so  complied 
with  the  laws  of  Pennsylvania,  and  is  authorized  to 
transact  such  business  within  the  state  ;  that  any  com- 
pany, not  of  said  state,  that  shall  do  an  insurance  busi- 
ness within  said  state  without  having  first  qualified 
itself  as  provided,  and  without  first  receiving  the  cer- 
tificate required,  shall  pay  a  fine  and  penalty  for  such 
offense  to  said  state."  The  plaintiff  demurred  to  said 
second  count  on  the  following  grounds  :  First  The 
defendant  is  estopped  from  alleging  its  want  of  authority 
to  do  business  in  the  state  of  Pennsylvania ;  second^  the 
statute  of  Pennsylvania  does  not  render  the  contract  of 
insurance  referred  to  void  ;  thirds  the  said  count  shows 
that  defendant  is  liable  to  a  penalty  for  doing  an  unau- 
thorized business  in  the  state  of  Pennsylvania,  but 
shows  no  defense  to  the  claim  of  the  plaintiff  herein ; 
fourth^  it  does  not  appear  that  the  alleged  contract 
of  insurance  was  made  in  the  state  of  Pennsylvania, 
and,  therefore,  the  laws  of  Pennsylvania  regarding  insur- 
ance would  have  no  effect ;  fifths  the  defendant,  having 
issued  to  the  plaintiff  its  policy  of  insurance,  cannot 
now  allege  a  violation  of  law  on  its  part  to  avoid  its 
liability  under  said  policy.  This  demurrer  was  sus- 
tained, and  defendant  excepted.  The  case  was  tried  to 
a  jury,  the  principal  contention  being  as  to  whether 
notice  and  proofs  of  loss  had  been  given  as  required. 
On  the .  trial,  defendant  excepted  to  certain  rulings 
admitting  and  excluding  testimony,  and  to  certain 
instructions.  The  jury  found  for  the  plaintiff,  and 
returned  with  their  general  verdict  a  special  finding 
submitted  at  defendant's  request,  and  their  answer,  as 
follows:  "When  were  the  proofs  of  loss  received  by 
the  defendant  at  its  office  in    Des  Moines,    Iowa?" 
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"Within  sixty  days  from  the  date  of  the  fire."  The 
defendant  moved  to  set  aside  the  verdict  on  the  grounds 
of  the  rulings  already  stated,  and  the  further  ground  that 
the  verdict  of  the  jury  is  contrary  to  the  law  and  evi- 
dence, is  the  result  of  passion  and  prejudice,  misconduct 
of  the  jury,  and  that  the  jury  failed  to  answer  special 
interrogatories  by  defendant.  This  motion  being  over- 
ruled, judgment  was  entered  upon  the  verdict,  to  all  of 
which  defendant  excepted,  and  from  which  it  appeals. 

Bead  <6  Head  and  Phillips  &  Day^  for  appellant. 

Cummins  &  Wright^  for  appellee. 

Given,  J. — I.     The  questions  raised  and  argued  on 
the  demurrer  may  be  resolved  into  the  single  inquiry, 

is  the  contract  of  insurance  sued  upon  void  ? 

*AHCT:iSroy   It  is  alleged  that   it  is  void  because  the 

uuooofiaw:  defendant  had  not  and  was  not  entitled  to 

qualify,  under  the  laws  of  Pennsylvania,  to 
contract  insurance  upon  property  in  that  state  at  the 
time  this  policy  was  issued,  and  because  the  plaintiff 
received  it  knowing  that  fact.  For  the  purposes  of  the 
demurrer  these  allegations  are  to  be  taken  as  true,  and 
we  are  to  say  whether,  being  true,  they  render  the 
policy  void.  Api)ellant's  contention  is  that  the  con- 
tract was  made,  and  policy  issued  and '  accepted,  in 
violation  of  the  laws  of  Pennsylvania,  as  set  out  in  the 
answer, .and  that,  the  plaintiff  having  received  the 
policy  knowing  that  fact,  the  parties  are  in  pari  delicto^ 
and  the  law  will  not  enforce  the  contract  at  the  suit  of 
either.  Appellee  contends  that  the  policy  was  issued 
and  is  payable  in  Iowa,  and  its  validity  is,  therefore,  to 
be  determined  by  the  laws  of  Iowa,  and  that  the  statute 
set  out  did  not  forbid  the  issuing  the  policy  in  suit,  nor 
make  the  same  void,  but  simply  declares  the  company 
liable  to  a  fine  for  issuing  it. 

n.  It  does  not  appear  from  the  answer,  nor  from 
it  and  the  petition,  where  the  contract  was  made,  pre- 
mium paid,  or  policy  delivered,  nor  where  it  is  payable. 
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Prom  the  facte  that  the  company  is  of  Iowa,  and  the 
insured  property  in  Pennsylvania,  we  may  infer  the 
contract  to  have  been  made  in  either  state  as  readily  as 
the  other.  Such  being  the  state  of  the  pleadings,  we 
are  not  called  upon  to  determine  what  effect  the  law  of 
Pennsylvania  would  have  upon  this  policy  as  an  Iowa 
contract. 

III.  The  principle  that  contracts  made  in  violation 
of  law  are  void,  is  too  well  established  to  require  cita- 
tions. "The  well-settled  general  rule  is  that,  when  a 
statute  prohibits  or  attaches  a  penalty  to  the  doing  of 
an  act,  the  act  is  void,  and  will  not  be  enforced,  nor 
will  the  law  assist  one  to  recover  money  or  property 
which  he  has  expended  in  the  unlawful  execution  of 
it.  Or,  in  other  words,  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute, 
and  the  prohibition  makes  the  act  illegal  and  void. 
*  *  *  But,  notwithstanding  this  general  rule,  it 
must  be  apparent  to  every  legal  mind  that,  when  a 
statute  annexes  a  penalty  for  the  doing  of  an  act,  it 
does  not  always  imply  such  a  prohibition  as  will  render 
the  act  void."  Pangborn  v.  W.estldke^  36  Iowa  548. 
The  law  of  Pennsylvania,  as  set  out,  provides  that  no 
insurance  company,  not  of  that  state,  shall  insure  prop- 
erty therein,  unless  it  has  a  certain  amount  of  capital 
stock,  has  complied  with  certain  requirements,  and  has 
obtained  a  certificate  from  the  insurance  commissioner 
that  it  is  qualified  to  do  business  in  that  state,,  and  that 
any  such  company  that  shall  do  business  in  that  state 
without  having  first  qualified  itself,  and  without  first 
having  received  a  certificate,  as  prescribed,  from  the 
insurance  commissioner,  "shall  pay  a  fine  and  penalty 
for  such  offense."  The  evident  purpose  of  such  a  law  is 
the  protection  of  those  paying  for  insurance  upon 
property  in  that  state.  The  prohibition  and  penalty 
is  against  the  company  only.  No  duty  is  required  of 
the  insured,  and  no  act  upon  his  part  expressly  prohib- 
ited. There  is  nothing  in  the  law  declaring  what  effect 
it  shall  have  upon  policies  issued  and  accepted  as  this 
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is  alleged  to  have  been.  A  number  of  cases  are  cited 
by  appellant  where,  in  actions  brought  by  the  insurance 
company  to  enforce  rights  under  the  contract  of  insur- 
ance, it  was  held  that  statutes  similar  to  that  set  out 
were  prohibitory  and  the  contracts  void  ;  but  in  none 
of  those  cases  is  it  held  that  they  are  void  as  to  the 
assured.  The  Manistee^  6  Biss.  382,  is  a  case  wherein 
the  statute  of  Llinois  was  under  consideration.  That 
statute  required  foreign  insurance  companies  to  produce 
certain  statements,  and  to  procure  authority  from  the 
auditor  of  state  to  transact  business  within  the  state« 
and  declared  it  unlawful  for  any  agent  to  do  business 
-without  having  first  complied  with  those  laws.  It  was 
provided  that,  upon  conviction  for  violating  these 
requirements,  punishment  by  fine  or  imprisonment,  or 
both,  may  be  imposed.  The  court  says :  "Those  stat- 
ute laws  do  not  declare  void  policies  issued  by  foreign 
companies,  through  a  local  agent,  in  disregard  or  viola- 
tion of  them.  The  object  of  these  statutes  was  for  the 
security  of  citizens  doing  business  with  such  compa- 
nies, by  bringing  them  as  near  as  possible  to  local  cor- 
porations, and  also  as  a  provision  for  revenue.  Where 
a  statute  prohibits  or  annexes  a  penalty  to  its  commis- 
sion, the  act  is  made  unlawful;  but  it  does  not  follow 
that  the  unlawfulness  of  the  act  was  meant  by  the  leg- 
islature to  avoid  a  contract  made  in  contravention  of  it. 
Where  a  statute  is  silent,  and  contains  nothing  from 
which  the  contrary  can  properly  be  inferred,  a  contract 
in  contravention  of  it  is  void.  But  the  whole  statute 
must  be  examined  in  order  to  decide  whether  or  not  it 
does  contain  anything  from  which  the  contrary  can  be 
properly  inferred.  There  is  no  penalty  pronounced 
against  a  person  for  obtaining  a  policy  from  or  doing 
business  with  the  company  that  has  not  complied  with 
the  requirements  of  those  statutes."  Insurance  Co. 
V.  JUcMiUenj  24  Ohio  St.  67,  is  somewhat  in  point.  That 
was  an  action  upon  a  policy  of  life  insurance  issued  by 
the  plaintiff  in  error.  The  company  claimed  that  its 
failure  to  comply  with  a  statute  similar  to  that  under 
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consideration  rendered  the  policy  void.  The  court  says : 
'*  Whether  the  statute  was  meant  to  invalidate  policies 
issued  by  companies  in  contravention  of  its  provisions  ; 
is  to  be  determined  from  a  consideration  of  the  statute 
as  a  whole.  The  object  of  the  act  is  not  to  make  the 
business  of  life  insurance  unlawful,  The  statute  is 
designed  for  the  protection  of  policy-holders  and  others 
dealing  with  insurance  companies.  To  this  end,  it  is 
made  unlawful  for  persons  to  act  on  behalf  of  such 
companies  until  the  provisions  of  the  statute  have  been 
complied  with.  But  we  do  not  think  it  was  intended 
to  devolve  on  persons  dealing  with  the  companies  the 
duty  and  risk  of  ascertaining  whether  they  had  com- 
plied with  the  statute.  On  the  contrary,  it  seems  to  have 
been  the  intention  of  the  legislature  to  rely  on  the  pen- 
alties imposed  as  sufficient  to  insure  such  compliance." 
In  Pangborn  v.  Westlake^  supra^  the  question  was 
whether  a  contract  for  the  sale  of  a  lot  in  a  plat  that  had 
not  been  recorded  was  void  because  of  the  statute  pro- 
viding that  any  person  who  shall  dispose  of,  or  oifer  for 
sale,  any  lot  in  any  town  or  addition  until  the  plat  was 
acknowledged  and  recorded,  shall  forfeit  fifty  dollars 
for  each  lot  sold  or  disposed  of.  This  statute  is 
similar  in  several  respects  to  that  in  question.  It  is 
quite  as  prohibitory.  It  is  addressed  to  the  seller 
alone.  It  is  for  the  protection  of  the  purchasers, 
and  imposes  no  duty  upon  or  prohibition  against 
them.  In  passing  upon  the  question,  this  court  said : 
*'We  are,  therefore,  brought  to  the  true  test,  which 
is  that  while,  as  a  general  rule,  a  penalty  implies 
a  prohibition,  yet  the  courts  will  always  look  to  the 
language  of  the  statute,  the  subject-matter  of  it,  the 
wrong  or  evil  which  it  seeks  to  remedy  or  prevent,  and 
the  purpose  sought  to  be  accomplished  in  its  enactment; 
and  if,  from  all  these,  it  is  manifest  that  it  was  not 
intended  to  imply  a  prohibition,  or  to  render  the  pro- 
hibited act  void,  the  courts  will  so  hold,  and  construe 
the  statute  accordingly."  See,  also,  Hill  v.  SmitJi,  1 
Iowa,  70 ;  Tootle  v.  Taylor^  64  Iowa,  629.  It  is  argued 
that  to  hold  this  contract  not  prohibited  is  to  defeat 
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the  purposes  of  the  law ;  that  it  will  admit  foreign  com- 
panies to  do  business  subject  only  to  such  fines  as  may 
be  assessed.  In  view  of  the  language  of  the  law  as 
stated,  the  absence  of  express  prohibition,  and  the  evi- 
dent purpose  to  protect  the  insured,  we  are  clearly  of 
the  opinion  that  it  was  not  intended  to  render  contracts 
such  as  that  in  suit  void.  To  so  hold  does  not  necessa- 
rily admit  foreign  companies  to  do  business  in  that 
state  in  disregard  of  its  laws.  The  power  of  the  courts 
is  ample  to  compel,  by  fine  and  otherwise,  compliance 
with  the  law  of  the  state.  The  contract  being  valid,  the 
matter  demurred  to  is  no  defense,  and  the  question  of 
estoppel  does  not  arise.  We  think  the  demurrer  was 
properly  sustained. 

IV.  On  the  trial  the  plaintiff  was  permitted  to 
testify  that  he  received  the  policy  through  Ehem  &  Van 
^ .  j^^^^    Deinse,  of  Indianapolis,  Indiana  ;  that  he 

iS5:^e?£''^'  sent  notice  by  mail,  and  proofs  of  loss,  to 
denoe.  them  ;  and  that  after  sixty  days  he  drew  on 

the  defendant,  and  the  draft  was  returned  pl'otested. 
Anton  J.  Van  Deinse  was  also  permitted  to  testify,  over 
defendant's  objection,  to  the  receipt  of  the  notice  and 
proofs  of  loss  from  the  plaintiff,  and  that  they  were 
forwarded  by  mail  to  the  defendant.  While  it  is  true 
that  Bhem  &  Van  Deinse  were  not  the  agents  of  the 
defendant,  yet  this  testimony  only  tended  to  show  how 
and  when  the  notice  and  proofs  were  transmitted,  and 
was  properly  admitted,  if  such  notice  and  proofs  may 
be  given  in  the  manner  stated.  That  they  were  trans- 
mitted through  Rhem  &  Van  Deinse  is  immaterial, 
except  as  it  tends  to  show  whether  the  defendant 
received  them,  and  when. 

V.  The  court  instructed  the  jury  that,  if  Van 
Deinse  mailed  the  notice  and  proofs  of  loss,  properly 
J .      addressed,  to  the  defendant,  the  presump- 

mai^pt^     ^^^  ^®  *^^*  *^®3^  ^®^®  duly  received,  but 
sumption.      tj^at  this  piesumptiou  may  be  overcome  by 

evidence.     Appellant  concedes  that  such  is  the  rule  as 

to  the  notice,  but  contends  that,  as  the  plaintiff  had 

sixty  days  in  which  to  furnish  proofs  of  loss,  he  should 
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be  held  to  proof  of  their  actual  delivery.  We  see  no 
reason  for  the  distinction.  The  plaintiff  was  under  the 
same  obligation  to  furnish  both.  Hodgkins  v.  Insur- 
ance Co,y  34  Barb.  213,  is  relied  upon.  That  case  is  not 
in  point,  as  it  turned  upon  certain  express  provisions  in 
the  policy  not  found  in  this.  The  court  instructed  the 
jury  that  they  must  find  that  the  notice  of  the  loss  was 

given  within  a  reasonable  time.     Appellant 

4 :  notice      ®       ,        ,       .,      ,     .,  .  ^i. 

of  toss:  time  couteuds  that  this  was  erroneous,  as  the 
policy  requires  that  it  be  given  forthwith. 
We  think  the  terms  are  so  nearly  synonymous  that  no 
prejudice  could  have  resulted  therefrom.  We  see  no 
error  in  the  instructions  in  either  of  the  respects  alleged. 
Some  objection  is  made  to  the  sufficiency  of  the  proofs 
of  loss  claimed  to  have  been  forwarded,  but,  as  no  such 
objection  appears  to  have  been  made  in  the  lower  court, 
it  cannot  be  considered  here. 

VI.     In  addition  to  the  alleged  errors  already  con- 
sidered, it  is  urged  that  the  court  erred  in  not  granting 

5  .  p^j(g^    a  new  trial  on  the  grounds  that  the  verdict 

fowr^receV*'  ^^  °^^  Supported  by  the  testimony,  and 
denoeT*'  that  the  special  finding  was  not  properly 
conflict  answered.  The  fact  in  question  was  whether 
the  notice  and  proofs  of  loss  had  been  furnished  as 
required.  -  For  the  plaintiff,  there  was  the  testimony  of 
Van  Deinse  as  to  addressing,  stamping  and  mailing 
them,  and  the  presumption  that  arises  therefrom. 
Against  this,  there  was  the  testimony  of  the  defendant's 
officers  and  clerks  who  received  its  mail  that  no  such 
documents  were  received.  It  was  properly  left  to  the 
jury  to  say  whether  the  documents  were  received,  and 
they  have  found  that  they  were.  There  is  surely  evi- 
dence upon  which  to  so  find,  and,  therefore,  the  verdict 
should  not  be  disturbed  on  that  ground.  The  special 
finding  was  answered  as  definitely  as  it  could  be,  under 

^  . .      the   testimony.     There  was  nothing  from 

tio?:*ipeoSr  which  to  fix  the  precise  day  upon  which  the 

lindinic.         proofs  of  loss  Were  received,  except  as  it 

might  be  inferred  from  the  time  and  place  they  were 
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mailed.  It  was  important  to  decide  whether  they  were 
received  within  the  sixty  days,  and  this  the  jury 
could  and  did  find  as  a  fact  from  the  testimony.  They 
could  not  have  found  with  the  same  certainty  the  pre- 
cise day,  nor  was  it  material  that  they  should.  Our 
conclusion  is  that  the  judgment  of  the  district  court 
should  be  Affirmed. 


Hodges  v.  The  Iowa  Barb  Steel  Wire  Company. 

Letter  of  Credit:  consttruction.  PlaintiflF  was  a  banker,  and 
held  two  notes  for  coUection,  executed  by  P.  to  defendant,  and  bj 
it  indorsed  to  other  holders,  who  had  sent  them  to  plaintiff  for  col- 
lection. One  of  them  came  due  Joly  6,  1S85.  In  answer  to  a  letter 
from  P.,  defendant  wrote  him,  July  14,  1885,  as  foUows :  '*  We 
do  not  know  what  notes  you  refer  to,  as  we  do  not  find  any  due 
just  at  present.  We  find  one  due  July  6,  that  we  discounted  in 
the  east,  but,  as  we  received  no  notice  of  non-payment,  we  pre- 
sume it  has  been  paid.  We  wiU,  of  course,  assist  you  in  taking 
care  of  any  of  the  paper  due  us,  and  inclose  a  bank  note  for  you 
to  sign,  and  you  may  draw  on  us  for  the  amount  of  the  note,  less 
eight  per  cent,  for  the  time  the  note  runs.**  Held  that  this  letter 
did  not  authorize  P.  to  draw  on  defendant  for  the  note  of  July  6, 
1885. 

Appeal  from  Marshall  District  Court. — Hon.  John  L. 

Stevens,  Judge. 

Filed,  May  13,  1890. 

Action  to  recover  upon  a  letter  of  credit  signed  by 
defendant,  upon  which  the  plaintiff  discounted  a  bill  of 
exchange  drawn  on  defendant,  pursuant  to  the  letter  of 
credit.  The  cause  was  tried  to  the  court  without  a  jury, 
and  judgment  was  rendered  for  defendant.  Plaintiff 
appeals. 

John  V,  Coon  and  J.  H,  Bradley^  for  appellant. 

Binford  &  Snellingy  lor  appellee. 
Vol.  80—6 
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Beck,  J. — I.  The  following  facts  are  established 
by  the  evidence  :  The  defendant,  in  response  to  a  letter 
written  to  it,  sent  a  letter  dated  July  14,  1886,  to  one 
Patterson,  which  is  in  this  language : 

"  Dear  Sir : — Youp  favor  of  the  thirteenth  inst.  is 
at  hand.  We  do  not  know  what  notes  you  refer  to,  as 
we  do  not  find  any  due  just  at  present.  We  find  one 
due  July  6,  that  we  discounted  in  the  east,  but,  as  we 
received  no  notice  of  non-payment,  we  presume  it  has 
been  paid.  We  will,  of  course,  assist  you  in  taking 
care  of  any  of  the  paper  due  us,  and  inclose  a  bank  note 
for  you  to  sign,  and  you  may  draw  on  us  for  the  amount 
of  the  note,  less  eight  per  cent,  for  the  time  the  note 
runs.  Do  not  make  the  note  to  exceed  five  months' 
time.  Trusting  this  will  prove  satisfactory  to  you,  we 
remain,  Yours  truly, 

**  Iowa  Barb  Steel  Wire  Co. 
*'By  R.  E.  Sears,  President." 

The  letter  written  to  Patterson  is  not  in  evidence, 
nor  are  its  contents  shown,  further  than  may  be  inferred 
from  the  letter  of  credit.  Plaintiff  was  a  banker,  and 
held  two  notes  for  collection,  executed  by  Patterson  to 
defendant,  and  by  it  indorsed  to  other  holders,  who 
had  sent  them  for  collection  to  plaintiff.  The  notes 
were  in  the  aggregate  for  the  sum  of  $766.96.  One 
of  them  was  for  $377.96,  and  became  due  July  6, 
1886,  and  is  the  note  referred  to  in  the  letter  of.  credit. 
Patterson  presented  plaintiflF  the  letter  of  credit,  and  a 
draft  on  defendant  for  the  aggregate  of  the  two  notes, 
which  plaintiff  accepted  in  payment  of  the  notes. 
Defendant  refused  to  accept  and  pay  the  draft. 

II.  The  defendant  insists  that  it  was  bound  by 
the  letter  of  credit  to  accept  paper  only  for  notes  upon 
which  it  was  liable,  and  that  it  is  not  liable  on  the  notes 
paid  by  plaintiff  by  the  draft,  having  indorsed  the  notes, 
and  not  having  been  made  liable  as  an  indorsee  by  due 
notice.     We  need  not  determine  this  defense  pleaded 
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by  defendant.     In  onr  opinion,  the  decision  of  this  case 
turns  on  another  defense. 

III.  The  defendant  alleges  in  its  answer  that  it 
never  agreed  to  accept  the  draft,  nor  did  it  authorize 
Patterson  to  draw  it.  We  think  the  evidence  supports 
this  defense.  The  letter  of  credit  binds  defendant  ''to 
take  care  of  any  paper  due  us."  This  expression  means 
that  defendant  will  provide  for  paper  which  is  unpaid, 
or,  as  it  interprets  the  expression,  paper  upon  which  it 
is  liable.  We  need  not  determine  which  is  the  true 
construction  of  the  expression.  It  surely  means  that 
the  paper  which  has  been  paid  is  not  covered  by  the 
language  of  the  letter  of  credit.  It  seems  to  us  that 
this  language  plainly  excludes  the  note  of  July  6.  It 
states  that  defendant  presumes  that  it  is  paid  ;  that  it 
is  past  due,  was  discounted,  and  no  notice  of  non-pay- 
ment had  been  received.  Surely,  a  business  man  would 
be  authorized  to  presume  that  the  note  was  paid,  and 
that  he,  as  indorser,  was  discharged  therefrom.  Pat- 
terson and  plaintiff  must  have  understood  that  this  note 
of  July  6  was  excluded  from  the  contemplation  of  the 
letter  of  credit.  It  speaks  this  language :  ''  Paper  due 
us  we  will  protect,  but  the  note  of  July  6  we  presume 
is  paid,  for  we  have  transferred  it  by  indorsemeut,  and 
it  is  past  due,  and  we  have  heard  nothing  from  it.  We 
will  accept  no  draft  on  account  of  this  note."  We  are 
clear  in  the  opiilion  that  Patterson  had  no  authority  to 
draw  on  defendant  for  the  note  of  July  6.  We  need 
not  inquire  as  to  the  other  note.  The  draft  was  unau- 
thorized, for  it  was  drawn  for  a  purpose  not  contem- 
plated by  the  letter  of  credit.  We  need  not  consider 
questions  discussed  by  counsel  which  relate  to  rulings 
admitting  evidence.  Had  the  evidence  been  excluded, 
in  the  view  we  take  of  the  case,  the  judgment  could  not 
have  been  different.  Affibmed. 
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The  State  v.  Stoke. 

Highways:  establishment:  time  to  remove  fences:  tbespass. 
RESISTANCE.  Where  a  new  highway  is  established,  the  owners  of 
the  lands  through  which  it  runs  are  entitled  to  a  reasonable  time 
to  remove  their  fences  which  cross  it.  And,  where  there  is  delay 
in  so  doing,  it  is  for  the  road  supervisor  to  open  the  road ;  and 
until  it  is  opened  a  private  citizen  has  no  right  to  take  the  law 
into  his  own  hands  and  open  it,  and  force  his  way  over  it ;  and, 
where  he  attempts  to  do  so,  the  owner  of  the  land  may  use  suffi- 
cient force  to  prevent  the  trespass,  without  being  guilty  of  an 
assault. 

Appeal  from    Davis    District    Court — Hon.    H.    C. 

Traverse,  Judge. 

Filed,  May  18,  1890. 

The  defendant  was  accused  of  an  assault  by  infor- 
mation before  a  justice  of  the  peace.  He  was  tried  and 
convicted.  He  appealed  to  the  district  court,  where  he 
was  again  tried,  with  a  like  result.  From  a  judgment 
upon  the  conviction  he  appeals  to  this  court. 

M,  H.  Jones  and  Henry  C.  Taylor^  for  appellant. 

John  Y.  Stone^  Attorney  General,  for  the  State. 

RoTHROCK,  C.  J. — I.  The  defendant  is  the  owner 
of  a  farm  through  which  a  public  road  was  established 
by  the  board  of  supervisors.  The  defendant  filed  a 
claim  for  damages  for  that  part  of  his  farm  taken  for 
the  road.  He  appealed  from  the  amount  allowed  him 
by  the  board,  and  a  trial  was  had  in  the  district  court. 
After  the  trial  the  matter  was  compromised,  and  the 
defendant  was  paid  the  amount  agreed  upon.  This 
payment  was  made  on  the  fifteenth  day  of  November, 
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1888.  After  that  there  was  no  legal  impediment  in  the 
way  of  the  new  road,  except  that  the  owners  of  the 
farms  through  which  it  was  established  were  entitled  to 
a  reasonable  time  to  remove  their  fences  from  the  land 
over  which  the  road  was  located.  It  was  in  the  winter 
season,  and  there  was  delay  in  the  matter.  On  the 
twenty-third  day  of  March,  1889,  the  defendant  had  not 
completed  fences  along  the  road  throagh  his  farm,  and 
there  was  a  fence  and  a  gate  on  his  land  across  the  new 
road.  There  had  been  ill  feeling  between  one  Beedle 
and  the  defendant  about  the  establishment  of  the  road, 
and,  on  the  said  twenty-third  day  of  March,  Beedle 
attempted  to  travel  on  ^horseback  over  the  new  road, 
through  the  defendant's  farm.  The  defendant  saw  him 
going  towards  the  gate,  and  went  to  him,  and,  according 
to  the  testimony  of  Beedle,  the  following  interview  took 
place  between  him  and  the  defendant :     '^  On  March  23, 

1889,  at  Drakeville  township,  I  went  along  the  new 
road,  and  came  up  through  defendant's  field,  and  when 
near  his  house  he  came  at  me  with  his  fists  drawn.  He 
was  mad,  frothing  at  the  mouth,  and  his  face  all  covered 
with  slobbers.  He  said :  '  You  confounded  old  rebel, 
I  have  been  watching  for  you  for  some  time.'  He  took 
my  horse  by  the  rein,  and  turned  him  around.  I  said  I 
didn'  t  want  to  go  that  way.  He  made  a  grab  at  me, 
and  would  have  caught  my  leg  if  I  hadn't  moved  it 
back.  His  wife  said  something.  I  couldn't  hear  it  all ; 
part  of  it  was,  'Go  back,  Beedle.'  I  said:  'It  is  not 
your  put  in  now ;  it  is  the  old  man  I  have  to  do  with.' 
Stoke  said  he'd  die  there  before  I  should  go  through 
his  gate.  I  said  I  did  not  want  him  to  die,  and  turned 
around  and  went  back.  I  intended  to  go  back  that  way 
(  through  the  gate).  I  said  I  would  ride  over  the  gate 
if  he  didn' t  let  me  go.  Before  I  got  to  the  gate  he  was 
coming  at  me,  shaking  his  fists.  I  went  inside  of  the 
stakes,  over  the  new  road.  Didn't  find  any  fence  or 
ditxjh  in  the  way,  and  saw  a  wagon  track  along  the  new 
road.  Fence  posts  could  have  been  driven  any  time 
during  the  winter." 


\ 
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CROSS-EXAMINATION. 

*  *  Q.     Can  you  hear,  Mr.  Beedle  %    A.     What  ? 

''C.  Did  you  hear  what  Stoke  said  that  day? 
A,  Part  of  it,  I  couldn't  hear  what  he  said  before  he 
got  to  the  gate.  He  was  making  a  good  deal  of  noise. 
After  Stoke  got  through  the  gate  I  was  ten  or  fifteen 
feet  from  it.  There  was  a  fence  across  this  new  road, 
but  the  school  children  had  laid  down  three  or  four 
panels  of  it.  I  intended  to  go  through  that  gate.  I 
don't  think  I  went  around  any  fence,  nor  around  any 
ditches.  Defendant  had  sent  word,  by  Smith,  to  me,  to 
have  my  children  shut  the  gate  as  they  went  to  school. 
I  said  that  if  the  children  found  the  gate  open  to  leave 
it  open." 

This  was  the  ''head,  and  point"  of  defendant's 
defense.  It  is  claimed  by  Beedle  that  he  was  unlaw- 
fully assaulted.  He  does  not  claim  that  the  frothing  at 
the  mouth  of  the  defendant,  and  having  his  face  covered 
with  slobbers,  was  an  assault.  But  his  fists  were  drawn, 
and  he  made  a  grab  at  Beedle' s  leg,  and  turned  his  horse 
away  from  the  gate.  Now,  it  may  be  conceded  that 
taking  hold  of  a  horse,  and  making  a  grab  for  the  leg 
of  the  rider,  would  be  an  assault  on  the  rider,  if  unex- 
plained. But  Stoke  claimed  that  the  road  was  not  yet 
opened,  and  the  evidence  shows  beyond  all  controversy 
that  he  was  correct  in  making  the  claim.  It  was  no 
part  of  Beedle' s  duty  to  open  the  road.  That  was  the 
duty  of  the  road  supervisor.  The  supervisor  received 
.notice  to  open  the  road  in  the  winter,  and  it  was  not 
opened  for  travel  until  March  25,  some  two  days  after 
the  alleged  assault.  The  defendant  was  setting  his 
posts  to  fence  the  road  on  the  day  of  the  interview 
between  him  and  Beedle,  and  at  that  time  the  ground 
was  frozen  ten  inches  deep. 

There  appears  to  have  been  a  great  deal  of  evidence 
on  the  trial  upon  the  question  whether  the  defendant 
should  not  have  set  his  posts  and  built  his  fence  at 
some  time  during  the  winter,  when  there  was  no  frost  in 
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the  ground ;  and  the  court  instructed  the  jury  that,  if  he 
had  reasonable  time,  and  failed  to  open  the  road,  he 
had  no  right  to  resist  Beedle,  and  prevent  him  from 
traveling  over  the  road.  We  think  that  was  not  a 
question*  for  Beedle  to  determine.  He  knew  the  road 
was  not  opened  for  travel  through  the  defendant's 
farm.  Upon  this  question,  the  road  supervisor  testified 
as  follows:  ''I  examined  the  ground  several  times 
during  the  winter,  with  a  view  of  working  this  road, 
and  found  it  frozen,  and  attempted  three  times  to  work 
the  road,  and  did  open  it  just  as  soon  as  it  could  be 
done.  When  defendant  set  his  x>osts  the  ground  was 
frozen  ten  inches.  This  was  on  the  day  of  the  assault, 
March  23.  There  was  a  rail  fence  across  the  road  on 
defendant's  land,  west  of  the  gate,  and  ditches  that 
could  not  be  traveled  across.  There  was  no  travel  on 
the  new  road, — not  on  the  line  of  the  road.  A  person 
could  not  approach  this  gate  from  the  west  without 
traveling  over  the  private  lands  of  Lockman  and  Stoke. 
Beedle  was  traveling  from  the  west,  going  east.  Oj^ened 
the  road  on  the  twenty-fifth  of  March,  1889."  The 
defendant  requested  the  court  to  charge  the  jury  that 
''Beedle  had  no  right  to  take  the  law  in  his  own 
hands,  and  open  the  road,  or  force  his  way  over  defend- 
ant's land.  The  duty  of  opening  the  road  belongs  to 
the  road  supervisor,  and  not  to  private  citizens.  *  The 
court  refused  to  give  this  instruction  to  the  jury  We 
think  that,  under  the  facts  of  the  case,  ii  should  have 
been  given.  If  it  had  been  given,  the  jury,  aoubtles^ 
would  have  found  that  the  defendant  used  no  more 
force,  and  made  no  more  of  a  demonstration  by  threats, 
than  was  necessary  to  prevent  Beedle  from  going 
through  the  gate.  Heverssd 
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1*  Intoxicating  tiiquors:  illegal  sales  by  pharmacist:  evi- 
dence. In  a  prosecution  of  a  pharmacist  for  the  illegal  sale  of 
liquors  to  one  M.,  papers  purporting  to  be  applications  of  M.  to 
defendant  for  the  purchase  of  such  liquors  were  admitted.  They 
were  in  the  usual  form,  and  were  produced  by  the  county  auditor, 
who  testified  that  they  came  into  his  possession  with  the  office,  but 
that  he  could  not  find  defendant's  sworn  certificate,  which  should 
be  attached  thereto.  The  deputy  auditor  testified  that  defendant 
always  appended  such  certificate  to  his  reports  of  sales,  and  if  the 
papers  in  question  were  filed  by  defendant,  such  certificate  would 
have  been  with  them,  and  the  defendant  testified  that  they 
appeared  to  be  in  his  handwriting.  HM,  that  they  were  suffi- 
ciently identified  to  make  them  admissible  in  evidence. 

3.      :  ;    SALES   TO    HABITUAL    DRUNKARD :    EVIDENCE.     The 

evidence  in -this  case  (see  opinion)  hML  sufficient  to  go  to  the  jury  as 
showing  that  defendant  sold  intoxicating  liquors  to  one  J.  M.,  and 
that  of  several  men  of  the  same  name,  to  whom  he  sold,  the  par- 
ticular M.  referred  to  in  the  evidence  was  one  who  was  in  the 
habit  of  becoming  intoxicated,  though  defendant  testified  that  he 
never  sold  to  that  particular  person. 

8.  Nei^  Trial:  newlt-discovered  evidence.  A  new  trial  will  not 
be  granted  on  the  ground  of  newly-discovered  evidence  which  is 
merely  cumu  lative,  especially  where  the  necessity  of  the  evidence 
appears  during  the  trial,  and  there  is  no  showing  that  it  could  not 
have  been  procured  before  the  trial  closed. 

Appeal  from    Polk  District  Court.  —  Hon.   Mabou«* 

Kavanagh,  Jb.,  Judge. 

Filed,  Mat  14,  1890. 

Action  against  the  defendant,  a  registered  phar- 
macist, to  recover  penalties  prescribed  by  statute  for 
unlawful  sales  of  intoxicating  liquors.  The  petition 
charges  seven  sales  to  one  James  Murphy,  a  person  in 
the  habit  of  becoming  intoxicated.  Defendant  answered, 
admitting  that  he  was  a  registered  pharmacist,  and 
denying  every  other  allegation  of  the  petition.    Trial 
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to  a  jury.   Verdict  for  plaintijff  for  two  hundred  dollars. 
Defendant  appeals. 

Outhrie  &  Maley^  for  appellant 
Balliet  &  Stafford^  for  appellee. 

Given,  J. — L  On  the  trial,  plaintiff  was  permitted  to 
introduce  in  evidence,  over  defendant's  objection,  several 
1  I   oxi  ATiN«   P^P®^    purporting    to    be   applications  of 
"a?MSeBby"    J^^®®  Murphj  to  defendant  for  the  pur- 
e^^iSSS*  '    chase  of  intoxicating  liquors.     The  ground 
of    defendant's    objection    was    that    the 
documents  were  not  identified  as  any  part  of  the  reports 
filed  with  the  auditor  by  the  defendant     The  papers 
are   in  the  usual  form  of  such  applications,  and  are 
addressed  to  defendant,  and   purport  to  be  signed  by 
James  Murphy.     They  were  produced  by  the  county 
auditor,  who  testified  that  they  came  into  his  possession 
with  the  oiBce,  that  there  should  be  a  sworn  certificate 
attached  or  accompanying  them,  but  that  he  could  not 
find  such  a  certificate.    The  deputy -auditor  testified  that 
the  defendant,  in  making  his  reports  of  sales  of  intox- 
icating liqucJrs,  always  made  a  sworn  certificate,  and 
that,  if  these  papers  were  filed  by  defendant,  such  sworn 
certificate  would  have  been  with  them.     Tlie  defendant, 
being  called  by  the  plaintiff,  testified  that  the  exhibits 
appeared  to  be  in  his  handwriting.     We  think  this 
was  a  sufiScient  identification  of  the  exhibits  to  allow 
them  to  be  received  in  evidence. 

II.    At  the  close  of  plaintiff's  testimony  the  defend- 
ant moved  the  court  to  direct  a  verdict  for  the  defendant, 

^ . .       which    motion  was    overruled.     Appellant 

Sii^ronkSdi  contends  that,  under  the  evidence,  this 
evidence.  motiou  should  have  been  sustained.  To 
maintain  his  action,  the  plaintiff  must  prove  sales  of 
intoxicating  liquors  to  James  Murphy,  as  alleged,  and 
that  James  Murphy  was  in  the  habit  of  becoming  intox- 
icated. One  witness  testified  that  he  had  seen  James 
Murphy,  an  employe  at  the  East  Twelfth  street  fire 
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department,  write  his  name  once,  last  summer,  at  a 
trial, .  for  the  purpose  of  comparing  it  with  another 
signature,  and  that  he  thought  the  signature  to  these 
papers  was  that  of  the  same  James  Murphy.  This,  in 
addition  to  the  testimony  already  stated,  certainly  ren- 
der these  exhibits  strong  evidence  of  sales  of  intoxi- 
cating liquors  by  the  defendant  to  James  Murphy  of 
the  fire  department.  As  against  this,  the  defendant 
testified  that  he  had  sold  liquors  to  different  persons  of 
that  name,  but  not  to  any  who  were  in  the  habit  of 
'  becoming  intoxicated ;  that  he  had  sold  to  a  James 
Murphy,  but  was  not  acquainted  with  him ;  that  he 
was  told  in  February  of  1887  that  James  Murphy  of  the 
fire  department  was  in  the  habit  of  becoming  intoxi- 
cated ;  that  thereafter  a  person  named  James  Murphy 
came  to  buy  liquor,  and,  thinking  it  was  Murphy  of 
the  fire  department,  he  refused  to  let  him  have  it,  but 
afterwards  found  that  it  was  a  different  man ;  that 
James  Murphy  of  the  fire  department  applied  to  him 
several  times  to  buy  liquors,  and  that  he  always  refused 
him.  Two  witnesses  testified  as  to  habits  of  James 
Murphy  of  the  fire  department.  One  stated  that  he 
had  seen  him  drunk  three  or  four  times  before  April, 
1887,  and  frequently  saw  him  under  the  infiuence  of 
liquor.  The  other  stated  that  he  had  seen  him  intoxi- 
cated once  during  1887.  We  are  clearly  of  the  opinion 
that  this  evidence  was  not  only  sufficient  to  warrant  the 
overruling  of  defendant's  motion  for  verdict,  but  suffi- 
cient to  sustain  the  verdict  rendered.  Like  appellee, 
we  are  unable  to  discover  any  reason  why  the  verdict 
was  not  for  a  much  larger  sum ;  but,  as  defendant  alone 
appealed,  and,  as  the  finding  of  the  lesser  sum  is  favor- 
able to  him,  he  has  nothing  of  which  to  complain. 

III.     Appellant  complains  of  the  court's  overruling 

his  motion  for  a  new  trial  on  the  grounds  of  newly- 

8  nbw trial-      discovered   evidence.     The   alleged   newly- 

er^^e^^^^'  discovered    evidence  was   to  the  question 

dence.  whether  any  sales  had  been  made  to  James 

Murphy  of  the  fire  department,  and   was,  therefore, 
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cumulative.  While  it  may  be  true  that  the  defendant 
did  not  know  pntil  on  the  trial  that  the  plaintiff  would 
rely  on  proofs  of  sales  to  James  Murphy  of  the  fire 
department,  it  does  not  appear  that  any  effort  was 
made,  after  that  fact  was  discovered,  on  the  trial,  to 
procure  the  attendance  of  said  James  Murphy,  or  that 
the  same  could  not  have  been  done  at  that  trial.  The 
judgment  of  the  district  court  is 

Afkikmed. 
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1.  House  of  ni-flaine :  reputation  :  EvrosNOB.  la  a  prosecution  j  ^ — 75 
for  keeping  a  house  of  iU-fame,  a  witness  may  testify  as  to  the  I  j6  868[ 
reputation  of  the  house,  though  his  information  is  obtained  from  ^^^  ^ 
non-resident  traveling  men  accustomed  to  visit  the  city  where  the 
house  is  located. 

2.     :  :  .    In  such  case,  where  witnesses  testified 

-  that  the  house  in  question  did  not  have  the  reputation  of  a  house 

of  ill-fame,  it  was  proper,,  on  cross-examination,  to  ask  them 
whether  they  were  married  men  ;  what  interest  they  had  in  lewd 
women  and  houses  of  ill-fame ;  whether  they  had  sons  old  enough 
to  visit  such  places ;  whether  they  had  talked  with  others  in  regard 
to  such  houses ;  and  similar  questions, — for  the  purpose  of  showing 
that  the  occupations,  habits,  interests  and  relations  of  such  wit- 
nesses were  such  as  that  they  would  not  be  apt  to  hear  of  the 
character  of  the  house  in  question. 

8.     :    CONSTRUCTION    OP   HOUSE:    ALL  USED   FOR   ONE   PURPOSE. 

Where  the  house  in  question  consisted  of  two  stories,  connected  by 
a  stairway  on  the  outside,  and  on  the  inside  by  an  elevator  by 
which  liquors  were  conveyed  from  the  first  to  the  second  story, 
and  the  first  floor  was  divided  into  three  rooms, — one  used  for  a 
billiard  room,  one  for  a  saloon,  and  one  for  various  purposes ;  and 
the  second  story  comprised  two  rooms, — one  used  for  a  drinking 
and  gaming  room,  and  the  other  for  a  bed  room  ;  but  all  were  used 
and  controlled  by  defendant  in  his  business,  and  the  evidence 
tended  to  show  that  both  stories  were  frequented  by  men  and 
women  of  lewd  character,  held  that  the  court  rightly  refused  to 
compel  the  state  to  elect  as  to  which  story  it  would  charge  with 
being  a  house  of  ill-fame. 

4     :  KEEPING  FOR  PROFIT  NOT  NECESSARY.    It  Is  not  necessary, 

under  the  statute,  in  a  prosecution  for  keeping  a  house  of  ill-fame, 
to  show  that  it  was  kept  by  defendant  for  purposes  of  gain. 


\ 
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5.      :  EVIDENCE  :  PROOF  OP  BAD  REPUTATION  NOT  ESSENTIAL.     In 

snch  case  it  'is  not  necessary  for  the  state  to  prove  that  the  general 
reputation  of  the  place  is  bad.  if  the  testimony  shows  that  it  is  in 
fact  a  house  of  ill-fame,  or,  what  is  the  same  thing,  a  bawdy-house. 
Chapter  142,  section  4,  Laws  of  1884,  making  evidence  of  bad  repu- 
tation competent  in  such  cases,  does  not  have  the  effect  to  make  it 
necessary;  t.  e.,  it  ^oes  not  change  the  body  of  the  crime.  (See 
opinion  for  a  full  discussion  upon  the  authorities.) 

6.     :  INSTRUCTIONS  AS  TO  USES  OP  HOUSE.    In  such  case  the  court 

instructed,  in  substance,  that  in  order  to  find  defendant  guilty  the 
jury  must  find  that  the  place  in  question  was  resorted  to  for  the 
purposes  of  prostitution  or  lewdness,  and  that  a  single  act  of  illicit 
intercourse  in  the  house,  or  any  number  of  acts  with  the  proprietor 
alone,  would  not  make  the  place  a  house  of  ill-fame,  but  that  it 
must  have  ^en  used  for  that  purpose  more  than  once  by  others 
than  the  proprietor.  Held  a  sufficient  statement  of  the  law  that 
the  house  must  have  been  resorted  to  for  the  purposes  of  prostitu- 
tion or  lewdness. 

7.  Criminal  Law :  verdict  :  defect  not  fatal.    Where  the  court 
instructed  the  jury,  *'  If  you  find  the  defendant  guilty,  the  form  of 

.  your  verdict  will  be,  'We  the  jury  find  the  defendant  guilty  as 
charged  in  the  indictment,'  *'  and  the  verdict  as  returned  was  in 
that  form,  except  that  it  omitted  the  word  **  find."  held  that  the 
defect  was  not  fatal,  under  section  4464  of  the  Code,  which  pro- 
vides that  the  general  verdict,  on  the  plea  of  not  guilty,  is  either 
"  guilty  "  or  **  not  guilty." 

tf .     :  NEW  trial  :  intoxication  of  juror  :  evidence,    a  motion 

for  a  new  trial,  based  on  the  alleged  intoxication  of  a  juror  during 
the  trial,  was  properly  overruled,  where  it  was  supported  by  the 
affidavit  of  defendant,  but  contradicted  by  the  affidavit  of  the 
juror.    (See  State  v.  Kennedy,  77  Iowa,  813.) 

9.     :  :  newly-discovered  evidence.    Newly-discovered 

evidence  is  no  ground  for  a  new  trial  in  criminal  cases.  (See 
Code,  sec.  4489,  and  State  v,  Boioman,  45  Iowa,  421.) 

Appeal  from  Clinton  District  Court — Hon.   C,   M. 

Waterman,  Judge. 

Piled,  May  14,  1890. 

TnE  defendant  was  indicted  for  the  crime  of  keep- 
ing a  house  of  ill-fame,  tried  by  a  jury,  and  found 
guilty.  From  the  judgment  rendered  on  the  verdict  he 
appeals. 
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Hayes  &  Schuyler^  for  appellant. 

John  T.  Stone,  Attorney  General,  and  A.  JR.  McCoy, 
County  Attorney,  for  the  State. 

Robinson,  J. — The  indictment  charges  that  the 
alleged  crime  was  committed  in  Clinton  county,  as  fol- 
lows: '*The  said  Harry  Lee,  on  the  twenty-fifth  day  of 
April,  A.  D.  1887,  in  the  county  aforesaid,  did  unlaw- 
fully and  feloniously  keep  a  house  of  ill- fame,  resorted 
to  by  divers  persons  to  tho  grand  jury  unknown,  for  the 
purpose  of  prostitution  and  lewdness."  The  defendant 
at  the  time  in  question  occupied  the  first  and  a  part  of 
the  second  floor  of  a  building  in  the  city  of  Clinton. 
The  two  floors  were  connected  by  means  of  outside  stair- 
ways. The  front  room  of  the  first  floor  Was  used  as  a 
billiard  hall,  and  the  back  room  on  the  same  floor  was 
used  as  a  saloon.  From  that  a  small  room  was  parti- 
tioned off,  which  was  used  for  various  purposes  con- 
nected with  the  business.  The  part  of  the  second  floor 
occupied  by  defendant  comprised  two  rooms,  one  of 
which  was  used  for  drinking  and  gaming  purposes,  and 
the  other  was  furnished  and  occupied  as  a  bedroom  by 
an  employe  of  defendant.  The  evidence  tends  to  show 
that  the  saloon  and  upper  rooms  occupied  by  defendant 
were  resorted  to  by  men  and  women  of  lewd  character. 
I.  Several  witnesses  for  the  state  testified  that  the 
general  reputation  of  the  place  was  that  of  a  house  of 
1.  House  of  ffl-  iW-^^me.  On  cross-examination,  some  of 
tf^erl?"^  them  stated  that  among  those  who  had 
dence.  spokeu  of  the  place  in  their  hearing  were 

traveling  men  who  did  not  reside  in  Clinton.  Defend- 
ant objected  to  testimony  as  to  the  statements  of  such 
men,  on  the  ground  that  they  were  not  comi)etent  to 
make  statements  upon  which  the  reputation  of  the  place 
could  be  to  any  extent  founded.  But  we  think  the 
testimony  in  question  was  competent.  Traveling  men 
who  frequently  visit  a  city  may  acquire  as  reliable 
information  in  regard  to  places  of  business,  and  tb^ 
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nature  of  the  business  transacted  therein,  as  that  pos- 
sessed by  its  citizens.  Many  traveling  men  are  required, 
by  the  nature  and  purpose  of  their  employment,  to 
investigate  the  habits  of  business  men,  and  the  business 
in  which  they  are  engaged.  The  value  of  their  state- 
ments would  depend  upon  their  means  of  obtaining 
accurate  knowledge,  and  that  would  be  a  proper  matter 
for  the  consideration  of  the  jury  ;  but  their  statements 
might  be  proper  for  the  witness  to  take  into  account  in 
stating  the  general  reputation  of  the  person  or  place  to 
which  they  referred. 

II.  The  defendant  introduced  a  number  of  wit- 
nesses, who  testified,  in  effect,  that  the  place  of  defendant 

did  not  have  the  reputation  of  being  a  house 
of  ill-fame  at  the  time  in  question.  On 
cross-examination,  they  were  asked  whether  they  were 
married  men ;  what  interest  they  had  in  lewd  women 
and  houses  of  ill- fame ;  whether  they  had  sons  old 
enough  to  visit  such  places  ;  whether  they  had  talked 
with  others  in  regard  to  such  houses ;  and  similar  ques- 
tions. The  questions  asked  were  designed  to  test  the 
means  of  knowledge  of  the  witnesses,  and  it  was 
intended  to  show  by  the  answers  that  their  occupations, 
habits,  interests  and  relations  were  such  that  they  would 
not  be  apt  to  hear  the  character  of  the  defendant' s  place 
of  business  discussed.  We  think  questions  of  that 
.  kind  were  proper,  within  reasonable  limits,  for  the  pur- 
pose  stated,  and  we  find  no  error  in  allowing  those  of 
which  complaint  is  made. 

III.  During  the  progress  of  the  trial  defendant 
asked  that  the  state  be  compelled  to  elect  whether  to 

proceed  on  the  theory  that  the  house  of  ill- 
'  Btruction  of    fame  in  question  was  located  in  the  first 
used  for  one    story  of  the  building  occupied  by  defend- 
ant, or  in  the  second  story.     But  one  act  of 
sexual  intercourse  was  proven,  and  that  occurred  in  the 
small  room  adjoining  the  saloon,  in  the  first  story.    The 
evidence  tended  to  show  that  the  rooms  of  defendant  in 
both  stories  were  freqnent.ed  by  men  and  women  of 
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lewd  character,  but  the  appellant  contends  that  there 
was  no  internal  communication  between  the  two  stories, 
and,  therefore,  for  the  purposes  of  this  case,  they  should 
have  been  treated  as  distinct  buildings.  It  is  true  the 
rooms  of  defendant  were  used  ostensibly  for  different 
purposes,  but  all  were  so  used,  and  the  business  carried 
on  in  each  was  so  related  to  the  business  carried  on  in 
the  others,  that  all  the  rooms  were  really  occupied 
together  for  the  purposes  of  carrying  on  a  business 
which  was  subdivided  into  branches.  The.  rooms  in  the 
second  story  occupied  by  defendant  were  accessible 
from  the  first  story  by  means  of  a  covered  stairway  used 
specially  by  defendant  and  the  frequenters  of  his  place 
of  business.  There  was  also  an  elevator,  by  means  of 
which  liquor  and  other  articles  were  sent  from  the 
saloon  to  the  rooms  of  defendant  in  the  second  story  ; 
thus  affording  direct  internal  communication  between 
the  various  rooms  in  the  two  stories  used  by  defendant. 
It  is  clear  that  these  rooms  were  properly  treated  as  con- 
stituting but  one  building,  and  that  the  court  rightly 
refused  to  compel  the  state  to  make  the  election 
demanded. 

IV.  It  is  objected  by  appellant  that  the    state 
failed  to  show  that  he  kept  the  place  in  question  as  a 

house  of  ill-fame,  for,  the  purpose  of  gain; 

'  f^proflt^not  but  the  statute  does  not  make  that  a  neces- 
sary element  of  the  crime,  and  it  was  not 

necessary  to  prove  it.     1  Bish.  Crim.  Law,  sec.  1038. 

V.  The  evidence  in  regard  to  the  general  reputa- 
tion   of   the    place    in    question    was    conflicting.    A 

Inajority  of  the  witnesses  who  testified  in 

'demJe:  proof    regard  to  it  Said,  in  effect,  that  it  did  not 

tation  not      have  the  reputation  of  being  a  house  of  ill- 

'*^"'*^*        fame,  and  appellant  contends  that  the  bad 

reputation  of  the  place  was  not  established  by  a  great 

preponderance  of  the  evidence.     The  court  instructed 

the  jury,  in  effect,  that  it  was  not  necessary  to  prove 

that  the  general  reputation  of  the  place  was  bad,  if  the 

testimony  showed  that  it  was  in  fact  a  house  of  ill-fame. 
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Appellant  insists  that  the  court  erred  in  so  instructing 
the  jary,  and  relies  upon  the  case  of  State  v.  Hdberle^ 
72  Iowa,  1)^9,  as  supporting  his  claim.  The  question 
thus  presented  is  whether  the  statute  is  violated  by  the 
keeping  of  a  house  which  is  resorted  to  for  the  purpose 
of  prostitution  or  lewdness,  but  which  is  not  generally 
reputed  to  be  a  house  of  that  character.  The  object  of 
the  statute  is  not  to  protect  the  reputation  of  the  house, 
but  to  cherish  and  promote  good  morals.  1  Bish.  Grim. 
Law,  sees.  666,  947,  1038 ;  Commonwealth  v.  Lambert^ 
12  Allen,  179.  The  evil  influence  of  a  bawdy-house  is 
not  necessarily  measured  by  its  reputation  in  the  com- 
munity where  it  exists.  It  was  said  in  the  case  of  Staie 
V.  Lyon^  39  Iowa,  379,  that  evidence  to  prove  the  gen- 
eral reputation  of  the  house  for  prostitution  and  lewd- 
ness was  properly  excluded;  that  the  house  gets  its 
character  from  that  of  the  inmates,  and  those  who 
resort  to  it,  and  that  evidence  that  such  persons  are  of 
bad  character  is  competent  to  establish  the  bad  charac- 
ter of  the  house.  It  is  true  that  was  a  case  of  prosecu- 
tion for  the  crime  of  leasing  a  house  for  the  purposes  of 
prostitution  and  lewdness,  but  what  was  therein  said  in 
regard  to  proving  the  general  reputation  of  the  house 
was  applicable  to  prosecutions  of  this  kind  under  sec- 
tion 4013  of  the  Code,  as  it  then  existed.  Chapter  142 
of  the  Acts  of  the  Twentieth  General  Assembly  repealed 
that  section,  and  enacted  a  substitute  therefor,  but  the 
change  thereby  made  relates  only  to  the  punishment, 
the  new  statute  using  the  language  of  the  old  in  describ- 
ing the  offense.  Section  4  of  the  act  of  1884,  referred  to, 
is  as  follows :  "  The  state,  upon  the  trial  of  any  per- 
son indicted  for  keeping  a  house  of  ill-fame,  may,  for  the 
purpose  of  establishing  the  character  of  the  house  kept 
by  defendant,  introduce  evidence  of  the  general  reputa- 
tion of  such  house  as  so  kept,  and  such  evidence  shall 
be  competent  for  such  purpose."  In  our  opinion,  this 
section  was  not  designed  to  add  to  the  ingredients  of  the 
crime,  by  requiring  that  the  house  should  be  generally 
reputed  to  be  a  house  of  ill-fame,  but  to  enlarge  the 
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means  of  proving  its  true  character.  Evidence  of  the 
general  reputation  of  the  house  is  made  competent,  but 
not  conclusive,  means  of  proving  its  character.  Noth- 
ing more  than  that  was  involved  in  the  instruction 
approved  by  this  court  in  State  v.  Haberle^  supra. 
That  case  involved  the  constitutionality  of  the  act  of 
the  twentieth  general  assembly,  already  referred  to. 
It  was  claimed  that  under  that  act  a  person  charged 
with  the  crime  in  question  might  be  convicted  by 
merely  proving  the  reputation  of  the  house  he  kept. 
This  court  held  that  the  statute  did  not  authorize  a  con- 
viction upon  proof  of  reputation  alone,  but  that  it  must 
be  shown  that  the  house  was  resorted  to  for  the  pur- 
pose of  prostitution  or  lewdness.  Whatever  is  said  in 
the  opinion  in  that  case,  as  to  the  necessity  of  proof  of 
the  general  reputation  of  the  house,  should  be  regarded 
as  argumentative,  rather  than  as  a  holding  that  such 
proof  is  absolutely  essential  to  a  conviction.  As  is  said 
in  the  instruction  which  was  approved  it  is,  **  competent 
for  the  consideration  of  the  jury  as  a  circumstance  in 
the  case."  "Bawdy-houses"  and  '* houses  of  ill-fame" 
are  synonymous  terms.  1  Bouv.  Law  Die.  163 ;  State 
V.  Smith,  29  Minn.  193 ;  12  N.  W.  Rep.  624 ;  State  v. 
Boardman^  64  Me.  529  ;  Henson  v.  State,  62  Md.  231. 
In  Staie  v,  SiuitJi,  supra,  it  was  said  :     "  The  term 

*  house  of  ill-fame '  is,  no  doubt,  a  mere  synonym  for 

*  bawdy-house,'  having  no  reference  to  the  fame  of  the 
place,  but  denoting  the  fact."  The  gist  of  the  offense  is 
the  keeping  and  use  of  the  house  for  the  purposes  of 
prostitution  and  lewdness,  and  not  its  reputation. 
Henson  v.  State,  supra;  State  v.  Boardman,  supra. 
We  are  aware  that  some  authorities  hold  that  proof  of 
the  reputation  of  the  house  is  necessary.  It  was  so 
held  in  CadtceU  v.  State,  17  Conn.  467,  under  a  statute 
similar  to  that  of  this  state.  In  Sta^e  v.  Brunell,  29 
Wis.  436,  the  court  condemned  an  instruction  to  the 
effect  that,  if  the  defendant  was  the  keeper  of  the  house 
in  question  during  any  part  of  the  time  covered  by  the 
indictment,  and  "during  that  time  the  reputation  of  the 

VoJU  80—6 
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house  was  that  of  a  house  of  ill-fame,"  then  the  defendant 
was  guilty.  It  was  not  said  that  it  must  be  proved  that 
the  reputation  of  the  house  was  that  of  a  house  of  ill- 
fame,  but  "that  the  house  in  question  veas  a  'house  of 
ill-fame,  resorted  to  for  the  purposes  of  public  prostitu- 
tion or  lewdness,'  or,  what  is  the  same  thing,  that  it 
was  a  common  bawdy-house."  It  was  also  said  that  evi- 
.  dence  of  the  general  reputation  of  the  house  was  admis- 
sible as  tending  to  show  its  real  character. 

In  Drake  v.  State,  14  Neb.  535 ;  17  N.  W.  Rep.  117, 
the  court  used  language  in  harmony  with  the  opinion  in 
Cadwell  v.'State,  supra;  but  whether  it  was  necessary  to 
prove  that  the  reputation  of  the  house  was  that  of  a  house 
of  prostitution  was  a  question  apparently  not  involved 
in  the  case,  and  not  directly  considered.  The  language 
referred  to  was  used  in  reference  to  a  point  made  by 
appellant  that  the  evil  character  of  the  house  should 
have  been  established  by  proof  of  facts,  and  not  by  its 
reputation  alone.  The  court  said  it  was  necessary  to 
prove  that  the  house  *'  was  really  a  house  of  ill-fame,  a 
house  resorted  to  for  acts  of  prostitution,"  even  though 
it  was  conceded  that  defendant  was  the  owner  of  the 
house,  and  knew  of  the  use  to  which  it  was  put,  and 
that  its  reputation  was  that  of  a  house  of  ill-fame.  It 
was  also  said  that  evidence  of  the  general  reputation  of 
the  house  was  competent  to  establish  its  character. 

In  view  of  the  general  purpose  of  the  statute,  and 
the  decisions  of  this  court  prior  to  the  amendment  of 
1884,  we  conclude  that  it  was  not  necessary,  in  order  to 
convict  the  defendant,  to  prove  that  the  generaL reputa- 
tion of  the  place  in  question  was  that  of  a  house  of  ill- 
fame.  In  State  v.  Hand^  7  Iowa,  412,  the  court  noted 
the  fact  that  the  counsel  for  defendant  admitted  that 
the  character  of  the  house  might  be  shown  by  proving 
its  reputation,  and  apparently  approved  the  admission, 
but  the  point  was  not  fully  decided.  In  State  n,  Lyon^ 
89  Iowa,  379,  the  court  referred  to  the  case  of  State  v. 
Hand,  although  it  decided  that  the  character  of  the 
house  could  not  be  shown  by  proving  its  general  reputa- 
tion.    It  is  probable  that  section  4  of  chapter  142  of  the 
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Acts  of  the  Twentieth  General  Assembly  was  enacted  to 
settle  the  practice  and  facilitate  proof  of  the  crime, 
Proof  of  the  character  of  the  house  is  not  alone  suffi- 
cient. It  must  be  shown,  also,  that  it  was  resorted  to 
for  the  purpose  of  prostitution  or  lewdness,  and  that  it 
was  kept  by  defendant,  within  the  meaning  of  the 
statute. 

VI.  The  appellant  complains  that  the  charge  to 
the  jury  was  not  sufficiently  full,  in  that  it  did  not 

require  the  jury  to 'find  that  the  place  in 
••  Sr^iSrS"^   question  was  one  of  resort  for  the  pnr- 

uses  of  I10Q86. 

poses  specified  by  the  state.  We  think  the 
charge,  as  a  whole,  properly  instructed  the  jury  that, 
in  order  to  find  the  defendant  guilty,  they  must  find 
that  the  place  in  question  was  resorted  to  for  the  pur- 
pose of  prostitution  or  lewdness.  It  informed  the  jury, 
also,  that  a  single  act  of  illicit  intercourse  in  the  house, 
or  any  number  of  acts  with  the  proprietor  alone,  would 
not  make  the  place  a  house  of  ill-fame,  but  that  it  must 
have  been  used  for  that  purpose  more  than  once  by 
others  than  the  proprietor.  The  statute  does  not 
require  that  the  place  be  used  habitually  or  for  any 
considerable  length  of  time  for  the  prohibited  purposes, 
in  order  to  constitute  the  offense  in  question. 

VII.  The  verdict  of  the  jury  was  in  the  following 
form  :  "We,  the  jury,  in  the  case  of  State  of  Iowa  v. 
7  cbiiij»al       Harry  Lee,  the  defendant  guilty  as  charged 

^^^t^ot^^'  in  the  indictment."     The  appellant  insists 
fatal.  that  the  verdict  is  fatally  defective,  for  the 

reason  that  the  word  *'find"  is  omitted  therefrom.  The 
court  charged  the  jury  as  to  the  form  of  their  verdict  as 
follows:  "If  you  find  the  defendant  guilty,  the  form 
of  your  verdict  will  be,-  'We,  the  jury,  find  the  defend- 
ant guilty  as  charged  in  the  indictment.'  If  you  find 
the  defendant  not  guilty,  you  will  say  so ;  and,  in  either 
event,  let  your  verdict  be  in  writing,  and  signed  by  one 
of  your  number  as  foreman."  Section  4464  of  the  Code 
provides  that  the  general  verdict,  on  the  plea  of  not 
guilty,  is  either  ''guilty"  or  "not  guilty,"  and  that 
such  a  verdict  imports  a  conviction  or  acquittal  on 
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every  essential  allegation  in  the  indictment.  The  ver- 
dict returned  saidj  "guilty  as  charged  in  the  indict- 
ment," and,  when  it  is  considered  in  connection  with 
the  instruction  as  to  its  form,  there  is  no  room  for  doubt 
as  to  the  intention  of  the  jury.  The  verdict  is,  there- 
fore, sufficient. 

VIII.  After  the  verdict  was  given,  defendant  filed 
a  motion  in  arrest  of  judgment  and  for  a  new  trial. 

,^  One  of  the  grounds  of  the  motion  was  that 

cafion  of*^"    ^  juror  drank  intoxicating  liquor  and  was 
ieSTe!  ®^^"     intoxicated  during  the  trial.     It  was  sup- 
ported by  the  affidavit  of  defendant,  and 
was  contradicted  by  the  affidavit  of  the  juror.     We  can- 
not say  that  the  court  erred  in  overruling  the  motion  on 
that  ground.    Slate  v.  Kennedy ^  77  Iowa,  213.     Another 

j^  . .      ground  of  the  motion  was  that  evidence 

JS^eredew-     niaterial   for    the  defense    had    been   dis- 
dence.  covered  since  the  trial.     That  ground  is  not 

recognized  by  the  statute  in  criminal  cases.  Code,  sec. 
4489  ;  State  v.  Bowman^  45  Iowa,  421. 

IX.  We  have  considered  all  the  questions  dis- 
cussed by  counsel,  and  find  no  error  prejudicial  to 
defendant.  The  judgment  of  the  district  court  is^ 
therefore,  Affirmed. 


Smith  v.  The  City  of  Osage. 

1.  Adverse  PosBession :  what  is.  Where  the  owner  'of  land 
conveyed  it  by  a  deed  which  was  not  acknowledged,  but  was 
recorded,  and  continued  in  possession  of  the  land  for  a  number  of 
years,  and  then  conveyed  it  to  another  party,  who  took  and  held 
possession  thereunder,  held  that  such  possession  by  the  second 
grantee  was  adverse  to  those  claiming  under  the  first  deed. 

3.  Cities  and  Towns:  streets:  dedication:  estoppel.  Where 
land  was  platted  into  blocks,  lots,  streets,  alleys  and  a  public 
square,  but  was  never  actually  laid  out  or  used  as  such,  but 
remained  in  one  body,  and  was  so  used  and  cultivated  by  the  orig- 
inal proprietors  and  their  grantees  for  more  than  thirty  years,  and 
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the  city  to  which  it  belonged  continuously  subjected  it  to  taxation 
as  private  property,  held  that  the  city  was  estopped  to  set  up  any 
claim  to  the  streets,  alleys* and  public  square.  (See  opinion  for 
citations.) 

Appeal  from  Mitchell  District  Court. — Hon.  John  0. 

Sherwin,  Judge, 

Filed,  May  16,  1890.  . 

Action  to  quiet  the  title  of  plaintiff  in  certain 
lands.  After  a  trial  on  the  merits,  a  decree  was  entered 
in  favor  of  plaintiff,  as  prayed  for  in  his  petition.  The 
defendant  appeals. 

L.  M.  RycCj  for  appellant. 

O.  E.  Marshy  for  appellee. 

Beck,  J. — I.  The  plaintiff  claims  to  bold  the  title 
to  the  land  in  controversy,  and  alleges  that  defendant 
sets  up  an  adverse  title  thereto.  The  defendant  in  its 
answer  alleges  that  the  land  in  question  was  platted 
and  laid  off  in  lots,  streets,  alleys  and  a  public  square, 
and  that  the  streets,  alleys  and  public  square  were  in 
that  way  dedicated  to  the  public  use.  It  is  not  claimed 
that  defendant  holds  the  title  of  any  of  the  lots,  and 
the  only  claim  or  interest  it  has  is  as  a  representative 
of  the  public,  or  as  a  municipal  corporation  having 
charge  and  control  for  the  benelit  of  the  public,  of  land 
dedicated  to  public  use,  as  streets,  alleys  and  public 
grounds.  It  does  not  appear  that  any  of  the  lots  laid 
off  on  the  land  in  question  have  been  sold,  or  that 
defendant  is  the  representative  of  the  owners  of  such 
lots,  or  the  guardian  of  their  interests.  The  plaintiff 
pleads  various  defenses  to  defendant's  claim  that  a 
part  of  the  land  has  been  dedicated  to  the  public  use, 
and  is  held  subject  thereto.  We  find  it  necessary  to 
consider  but  two  defenses,  as,  in  our  opinion,  the  decis- 
ion of  the  case  turns  thereon.  Other  defenses  will  not 
be  stated  nor  considered  in  this  opinion. 
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11.     PlaintiflP,  in  his  answer  to  defendant's  claim, 
pleads  the  statute  of  limitations  as  a  defense  to  the 

action,  alleging  that  he  has  been  for  thirty 
possession:     years  m  the  actual,   open   and  notorious 

possession  of  the  land,  which  has  been 
adverse  to  defendant,  and  the  claim  it  sets  up  to  the 
land.  The  facts,  brieiiy  stated,  are  these:  Sarah  E. 
Moore  entered  the  land  in  1864.  In  1856  she  united 
with  her  husband  in  conveying  the  land  to  Eaton  and 
Jenkins  for  the  purpose,  expressed  in  the  deed,  of  caus- 
ing the  land  to  be  laid  oflf  into  village  lots  by  the 
grantees  in  the  deed.  It  seems  to  be  a  deed  with  condi- ' 
tions  creating  a  power  and  trust.  This  deed  is  not 
acknowledged.  It  was  duly  recorded.  The  owners  of 
other  tracts  of  land  united  with  Eaton  and  Jenkins  in 
laying  off  a  large  tract  of  land  into  village  lots,  and  for 
that  purpose  caused  a  plat  of  the  land  to  be  filed  show- 
ing  lots,  streets,  alleys  and  a  public  square.  This  was 
in  1866.  Objections  are  made  to  the  regularity  and 
sufficiency  of  the  plat,  and  the  act  of  dedication  by  the 
owners  of  the  land,  indorsed  on  the  plat.  Mrs.  Moore 
continued  in  the  possession  of  the  land  until  1871,  when 
she  conveyed  it  to  one  under  whom  plaintiff  claims. 
Plaintiff  now  claims  that  he  and  his  grantor,  and  those 
under  whom  they  claim,  have  been  in  the  actual,  open 
and  notorious  possession  of  the  land,  claiming  the  title 
thereto  against  all  men.  It  appears  that  the  land  has 
been  used  and  cultivated  as  a  part  of  a  farm.  The 
streets  and  alleys  have  never  been  opened,  and  the  pub- 
lic square  has  not  been  occupied  by  the  public,  but  has 
been  in  cultivation  as  a  part  of  a  farm.  Plaintiff  insists 
that  he  and  those  under  whom  he  claims  have  been  in 
adverse  possession  of  the  land,  and  that  defendant's 
claim  to  the  land  is  barred  by  the  statute  of  limitations. 
Defendant  maintains  that,  as  plaintiff  claims  under  Mrs. 
Moore  by  a  subsequent  conveyance,  his  title  cannot  be 
adverse  to  the  city,  whose  claim  is  based  upon  a  prior 
conveyance  executed  by  her;  that,  as  plaintiff's  and 
defendant's  title  have  a  common  source,  from  the  same 
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grantor,  Mrs.  Moore,  plaintiff 's  title  cannot  be  adverse 
to  defendant's  claim.  We  know  no  rule  recognized  in 
this  state  extending  so  far.  If  there  were,  no  case  of 
adverse  holding  could  arise  in  this  state,  where  all  titles 
are  derived  from  the  government.  No  title  not  capable 
of  being  traced  back  to  the  government  is  valid  here, 
for  all  titles  have  their  origin  in  the  government,  which 
is  often  reached  through  fewer  mean  conveyances  than 
were  executed  in  this  case.  The  rule  which  counsel 
presents,  we  think,  cannot  extend  further  than  to 
exclude  the  doctrine  of  adverse  holding  from  cases 
wherein  the  parties  hold  under  the  same  title,  these 
titles  meeting  in  a  common  source,  in  such  a  manner  as 
that  one  is  held  to  be  in  subordination  to,  or  dependent 
upon,  the  other,  and  not  independent  of,  or  in  conflict 
thereto. 

In  the  case  before  us,  plaintiff's  and  defendant's 
title  nofwhere  meet  in  a  common  source.  It  is  true  they 
are  both  traced  to  Mrs.  Moore.  Each  party  claims 
under  a  deed  executed  by  her,  but  each  insists  that  her 
deed  under  which  the  other  claims  is  invalid,  and  does 
not  pass  title,  and  the  party  acquires  no  title  under  it. 
With  the  deeds  executed  by  Mrs.  Moore  the  conflict  of 
title  begins.  The  respective  parties  holding  the  titles 
originally  under  her  deeds  hold  adversely,  and  in  con- 
flict with  each  other.  It  cannot  be  said  that  plaintiff 
does  not  hold  adversely  to  defendant,  because  Mrs. 
Moore  herself,  while  in  possession  of  the  land,  would 
not  be  regarded  as  holding  adversely  to  defendant.  But 
the  same  cannot  be  said  of  her  grantee  under  whom 
plaintiff  claims.  He  entered  upon  the  land  under  a 
title  in  conflict  with  defendant's  claim,  and  held  it 
adversely  thereto.  He  held  color  of  title,  for  his  claim 
was  based  upon  a  deed  valid  in  form,  under  which  he 
entered  and  held  the  land.  His  possession  thereto  was 
adverse  as  to  defendant.  The  public,  whose  right  to  the 
use  and  occupancy  of  the  land  is  attempted  to  be  estab- 
lished by  defendant,  as  the  representative  of  the  public, 
bases  it  in  this  action  upon  the  facts  and  doctrines  of 
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the  law  above  recited.  City  of  Pella  v,  Scholte^  24 
Iowa,  283 ;  Davies  n,  Huebner^  45  Iowa,  574.  City  of 
Waterloo  v.  Mill  Co.,  72  Iowa,  437,  is  not  in  conflict 
with  these  views. 

II.     The  defendant  was  not  organized  as  a  city  nntil 
1871,  and  has  taken  no  steps  to  open  the  streets  and 

alleys,  or  to  secure  the  occupancy  by  the 
towns:  people  of  the  public  square,  but  during  all 

cation:* estop-  the  time  has  assessed  the  land,  and  levied 

pel.  . 

taxes  thereon,  and  collected  them.  Prior 
to  the  incorporation  of  defendant  as  a  city  the  plain tiflf, 
or  those  under  whom  he  claims,  paid  the  taxes.  Prior 
to  1867  the  land  was  sometimes  taxed  as  lots,  sometimes 
described  on  the  tax  list  according  to  the  government 
subdivisions,  and  the  conveyances  of  the  land  described 
it  as  lot's,  according  to  the  plat.  The  deed  executed  by 
Mrs.  Moore  and  her  husband  describes  the  land  by  the 
congressional  subdivisions,  and  also  as  lots,  according 
to  the  plat.  Subsequent  to  1867  the  land  was  described 
upon  the  tax  list  by  the  government  subdivisions.  The 
public  square  and  the  streets  and  alleys  were  in  this 
manner  subjected  to  taxation.  It  does  not  clearly 
appear  for  what  years  the  corporation  taxes  were  levied 
and  collected,  but  we  think  each  year  after  the  incorpo- 
ration of  the  city  in  1871,'  and  certainly  after  1876,  it 
levied  and  collected  taxes  upon  the  land,  describing  it 
according  to  the  government  subdivisions.  Defendant 
is  charged  by  law  with  the  control  of  the  streets,  alleys 
and  public  grounds  within  its  borders,  and  may  vacate 
them,  and  restore  them  to  private  use.  Code,  sec.  464. 
It  may  exercise  the  authority  and  j)Ower  of  taxation 
over  i)rivate  property  and  land  held  by  individuals.  It 
does  not  exercise  such  power  over  streets,  alleys  and 
public  grounds  within  its  limits.  In  the  case  before  us, 
it  has  permitted  plaintiff,  and  those  under  whom  he 
claims,  to  occupy  the  land,  which  has  never  been  subject 
to  public  use,  and  it  levies  and  collects  city  taxes 
thereon.  The  law  regards  this  as  a  declaration  by  its 
acts  that  it  holds  no  claim  to  the  land,  and  as  an  aban- 
donment of  all  claim  to  the  public  use  of  the  lands. 
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The  city  may  vacate  streets  and  other  public  lands,  and 
restore  them  to  private  owners  by  proper  action.  The 
same  end  may  be  attained  by  abandonment  and  non-iise, 
and  by  taxation,  and  in  other  ways  treating  the  land  as 
private  property.  The  city  will  be  estopped  to  set  .np 
any  claim  to  land  to  which  the  right  of  the  public  use  has 
been  abandohed^T)y  subjecting  it  to  taxation  as  private 
property.  Simplof  v.  "City  of  Dubuaue.  49  Iowa,  630. 
Upon  this  point  see  OetcJiell  ©.  Benedict^  57  Iowa,  121 ; 
Adams  County  v.  Railway  Co.^  39  Iowa,  507;  Audubon 
County  V.  Emigrant  Co,^  40  Iowa,  460;  Austin  v. 
Bremer  County^  44  Iowa,  165.  We  reach  the  conclusion 
that  the  action  is  barred  by  the  statute  of  limitations, 
and  that  defendant  is  estopped  to  set  up  the  claim  of 
the  public  to  the  land  in  controversy.  Other  questions 
discussed  by  counsel  need  not  be  considered.  The 
judgment  of  the  district  court  is 

Affirmed. 


Sanderson  et  al.  v,  Cerro  Gordo  County.      i?^  ^® 


Parties  to  Actions:  TowNsmp  tbubtebs  :  local  board  of  hbalth. 
Where  the  trustees  and  clerk  of  a  township,  in  their  capacity  as  a 
local  board  of  health,  have  expended  money,  collected  by  tax  upon 
the  township,  in  payment  of  a  physician  employed  by  them  in  the 
suppression  of  smaU-pox,  they  cannot  maintain  an  action  against 
the  county  for  the  recovery  of  the  money  (  conceding  the  liability 
of  the  county  to  repay  it),  because  they  are  not  the  real  parties  in 
interest,  nor  trustees  of  an  express  trust.  ( See  Ck>de,  sees.  25i8, 
2644.) 

Appeal /rom  Cerro  Oordo  District  Court. — Hon.  G.  W. 

RuDDiCK,  Judge. 

Filed,  May  15,  1890. 

The  plaintiffs  are  the  trustees  and  the  clerk  of  Grant 
township,  in  the  defendant  county,  and  by  virtue  of 
their  offices  they  constitute  the  board  of  health  of  said 
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township.  The  petition  shows  that  in  August,  1886, 
certain  inhabitants  in  said  township  were  infected  with 
small-pox  to  the  extent  that  the  public  health  of  the 
township  was  in  danger ;  that,  to  make  suitable  prom- 
ions  against  such  danger,  the  plaintiffs,  as  a  board  of 
health,  appointed  one  J.  B.  Jones  as  a  physician  for  the 
board,  and  directed  him  to  take  charge  of  the  matter, 
and  adopt  such  measures  as  he  thought  suitable  to  pre 
vent  the  spread  of  the  disease ;  that  said  Jones,  in  the 
performance  of  said  duty,  rendered  services  of  the  value 
of  $170.60;  that  the  plaintiffs,  in  their  capacity  as 
trustees  and  clerk  of  said  township,  levied  a  tax  of  three 
hundred  dollars  on  the  taxable  property  of  the  township 
in  September,  1886,  for  the  use  of  said  board  of  health 
in  small-pox  matters,  which  was  collected  by  the  treas- 
urer of  the  county^  and  paid  over  to  said  Grant  town- 
ship ;  that  on  November  1,  1886,  the  board  of  health 
paid  from  the  money  so  raised  the  amount  due  said 
Jones  ;  that  the  claim  therefor  was  filed  with  the  board 
of  8Ui)ervisors  of  the  defendant  county,  and  by  it  refused. 
The  petition  avers  that  the  plaintiffs  are  entitled  to 
recover  the  amount  for  the  use  of  the  board  of  health 
of  said  township,  and  asks  judgment  accordingly.  To 
the  petition  a  demurrer  was  filed,  and,  among  other 
grounds,  it  is  urged  that  the  plaintiffs  are  not  proper 
parties  to  maintain  the  suit.  The  district  court  sus- 
tained the  demurrer,  and  from  a  judgment  for  the 
defendant  the  plaintiffs  appeal. 

JoJin  Cliggity  for  appellants, 

/.  J.  C larky  County  Attorney,  for  appellee. 

Granger,  J. — We  deem  it  unnecessary  to  refer  to 
more  than  one  ground  of  the  demurrer,  as  it  seems 
decisive  of  the  case.  There  is  no  pretense,  but  in  fact 
it  is  expressly  urged,  that  the  suit  is  by  the  plaintiffs  in 
their  official  capacity,  for  the  **use  and  benefit  of  the 
township,  or  for  the  local  board  of  health.'*     The  action 
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is  at  law,  and  we  must  look  to  the  provisions  of  the 
statute  for  a  recognition  of  their  right  to  bring  the  suit. 
Appellants  do  not  attempt  to  point  out  a  section  of  the 
statute  or  a  decision  as  authority  for  this  proceeding, 
except  the  case  of  Long  v.  JEmsley^  67  Iowa,  13,  wherein 
it  was  held  that  a  township  clerk  could  maintain  a  suic 
to  recover  money  to  which  he  was  entitled  by  virtue  of 
his  office,  such  as  road  funds  ;  but  the  facts  in  this  case 
are  widely  different.  We  know  of  no  law  giving  the 
plaintiffs  the  right  to  receive  and  hold  the  funds  in 
question,  conceding  the  liability  of  the  county  for  its 
payment.  Code,  section  2643,  provides  that  ''every 
action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  provided  in  the  next  section."  It 
is  plain  that  the  plaintiffs  are  prosecuting  the  suit  in  a 
representative  capacity,  and  we  inquire  if  they  come 
within  the  exceptions  of  section  2644.  It  provides: 
"An  executor  or  administrator,  a  guardian,  a  trustee  of 
an  express  trust,  a  party  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another,  or  a  party 
expressly  authorized  by  statute,  may  sue  in  his  own 
name,  without  joining  with  him  the  party  for  whose 
benefit  the  suit  is  prosecuted.'^  With  all  that  appel- 
lants claim,  the  township  or  the  board  of  health  must  be 
held  as  the  real  party  in  interest.  Appellants  say  that 
the  "local  board  *  *  *  have  a  trust  capacity" 
which  entitles  them  to  act.  If  it  is  true  that  they  have 
as  to  the  funds  in  question, — which  we  must  not  be 
understood  as  holding, — still  it  is  not  an  express  trust, 
but  one  clearly  arising  by  implication,  and  the  plaintiffs 
are  not  within  the  provision  of  the  statute.  We  think 
it  unnecessary  to  elaborate,  and  the  judgment  of  the 
district  court  is  Affirmed. 
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Peterson  v.  The  Chicago,  Rock  Island  and  Pacific 

Railway  Company  et  al 


1. 


2. 


8. 


Railroads:  ooNNEcmNa  lines:  loss  of  bagoaqb:  LimTiNa 
LIABILITY.  Where  a  railroad  company  sells  a  ticket  for  the  car^ 
riage  of  a  passenger  over  its  line  and  other  connecting  lines,  it 
may,  by  a  stipulation  printed  on  the  ticket  and  agreed  to  by  the 
passenger,  limit  its  liability  for  injury  to  his  baggage  to  such  injury 
as  may  occur  on  its  own  line.  ( Compare  Mulligan  v.  Railway  Co.p 
86  Iowa,  181.) 


:  :  !  JOINT  liability:  bvidencb.  The  evi- 
dence in  this  case  shows  that  the  defendant  company,  at  Davenport, 
Iowa,  for  itself,  and  as  agent  for  three  other  railway  companies, 
codefendants  herein,  sold  a  coupon  ticket  to  plaintiff  for  the  car- 
riage of  himself  and  baggae  from  Davenport,  Iowa,  to  Los  Angeles, 
California ;  that  it  checked  his  baggage  only  to  Kansas  City,  the 
terminus  of  its  line,  where  it  arrived  without  injury ;  that  at  this 
point  plaintiff  had  it  rechecked  by  an  agent  of  the  connecting  lineiiB 
for  Los  Angeles,  paying  an  additional  sum  which  was  exacted  for 
extra  weight ;  that  it  was  carried  from  Kansas  City  to  its  destina- 
tion on  the  same  trains  on  which  plaintiff  traveled,  and  arrived 
there  at  the  same  time ;  that  the  trunks  containing  the  baggage 
were  pillaged  at  some  point  between  Kansas  City  and  Los  Angeles, 
and  articles  of  value  stolen  therefrom,  but  at  what  point  this 
occurred,  or  in  the  hands  of  which  of  the  carriers  the  trunks  were 
when  the  wrong  was  done,  does  not  appear.  Each  of  the  coupons 
belonging  to  the  ticket  bore  the  initials  of  each  of  the  companies 
interested  in  the  transaction,  but  the  ticket  in  terms  exempted  the 
initial  carrier  from  liability  for  injury  to  baggage  not  occurring  on 
its  own  line,  but  no  similar  exemption  was  provided  therein  for 
the  subsequent  carriers.  In  an  action  to  recover  for  the  loss,  held 
that  ike  evidence  showed  that  the  principal  defendant  was  not 
liable,  but  tended  to  show  that  the  codefendant  companies  jointly 
bound  themselves  for  the  safe  carriage  of  the  baggage  from 
Kansas  City  to  its  destination,  and  that  it  was  error  to  direct  a 
verdict  for  them. 

:  PASSENGER  TICKET :  NATURE  OF :  EVIDENCE.    In  the  argu- 


ment of  the  second  point  it  is  held  that  a  railroad  passenger  ticket 
does  not  ordinarily  import  a  completed  contract,  and  that  parol  evi- 
dence may  be  introduced  to  show  the  elements  of  the  contract 
which  are  not  set  forth  In  the  ticket.    (See  opinion  for  citations.) 

Appeal   from    Scott    District    Court. — Hon.    C.    M. 

Waterman,  Judge. 
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Piled,  May  15,  1890. 

The  plaintiff  seeks  to  recover  of  the  defendants, 
who  are  common  carriers  of  passengers  and  baggage, 
the  value  of  certain  wearing  apparel,  ornaments  and 
other  proi)erty  which  were  stolen  from  certain  trunks 
of  the  plaintiff  and  her  husband,  while  being  conveyed 
as  baggage  from  Davenport,  in  this  state,  to  the  city  of 
Los  Angeles,  in  the  state  of  California.  There  was  a 
trial  by  jury,  and  at  the  close  of  the  introduction  of  the 
-evidence  the  court,  on  the  motion  of  the  defendants, 
directed  the  jury  to  return  a  verdict  for  the  defendants. 
P-'aintiff  appeals. 

Bills  &  ffass,  for  appellant. 

Cook  <&  DodgSj  for  Chicago,  Rock  Island  and  Pacific 
Hallway  Company,  appellee. 

Nathaniel  French^  for  other  appellees. 

RoTHROCK,  C.  J. — I. .  In  the  month  of  October,  1886, 
W.  D.  Peterson,  the  husband  of  the  plaintiff,  made  a 
contract  at  Davenport,  in  this  state,  for  transportation 
for  himself  and  family  from  Davenport  to  Los  Angeles, 
California.  He  purchased  three  through  tickets,  for 
which  he  paid  the  agent  of  the  Rock  Island  Company 
the  ^um  of  two  hundred  and  fifty  dollars.  He  had  cer- 
tain traveling  trunks,  which  were  checked  by  the  Rock 
Island  Company  to  Kansas  City.  The  tickets  were 
what  is  known  as  ''coupon  tickets."  The  first  coupon 
was  good  for  transportation  over  the  Rock  Island  road 
to  Kansas  City ;  the  next  coupon  was  for  passage  over 
the  Atchison,  Topeka  and  Santa  Fe  railroad  from  Kan- 
sas City  to  its  junction  with  the  Atlantic  and  Pacific 
railway,  and  on  the  last-named  road  to  its  junction  with 
the  California  Southern  railroad ;  and  the  last  coupon 
was  for  passage  over  the  last-named  road  to  Los  Angeles. 
The  following  is  a  copy  of  one  of  the  tickets  purchased 
by  said  Peterson  at  Davenport,  with  the  last  coupon 
attached  thereto: 
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Year. 

1886 

87 

88 

89 

90 

91 

92 

93 

98 

97 

96 

95 

94 

Issued  by 

Chicago,  Rock  Island  &  Pacific  Railway. 

Special  Limited  Ticket. 

Good  for  one  continuous  first-olass  passage  to  points  between 
punch-marks  on  coupon  attached,  when  officially  stamped,  sub- 
ject to  the  following  contract : 

In  selling  this  ticket  for  passage  over  other  roads,  this  com- 
pany acts  only  as  agent,  and  assumes  no  responsibility  beyond 
its  own  line. 

This  ticket  is  not  transferable,  and  the  holder  hereof,  in  con- 
sideration of  the  reduced  rate  at  which  it  is  sold,  agrees  with  the 
respective  companies  over  whose  roads  such  holder  is  to  be  carried, 
to  use  the  same  on  or  before  the  expiration  of  date  as  canceled 
by  punch  on  the  margin  of  this  contract ;  and,  the  holder  hereof 
failing  to  comply  with  this  agreement,  either  of  said  companies 
may  refuse  to  accept  this  ticket,  or  any  coupons  thereof,  and 
demand  the  full  regular  fare,  which  the  holder  agrees  to  pay. 

Agents  will  in  no  case  extend  time  on  this  ticket. 

If  more  than  one  date  be  canceled,  it  will  not  be  received 
for  passage  by  conductors. 

None  of  the  companies  represented  in  this  ticket  will  assume 
any  liability  on  baggage  except  for  wearing  apparel,  and  then 
only  for  a  sum  not  exceeding  $100. 

The  coupons  belonging  to  this  ticket,  if  limited,  will  be  can- 
celed by  ticket  agent  with  an  L  punch,  and  will  not  be  received 
for  passage  if  detached. 

If  more  than  one  station  is  designated  as  the  terminal  point 
on  this  ticket,  it  will  be  honored  only  to  that  station  indicated 
by  punch-marks  nearest  the  starting  point  of  coupon. 

[  Signed  ]  E.  St.  John. 

I  hereby  agree  to  all  the  conditions  of  the  above  contract. 

[Signature]  W.  D.  Peterson. 

[Witness]  H.  H.  Hills,  Agt. 

Per  Allen. 
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National  City. 

Lo0  Angeles. 
San  Diego. 

Colton. 
Riverside. 

San  Bernardino. 


California  Southern  Railroad. 

Barston  to 

point  between  punch-marks   in   margin,  on 

conditions  named  in  contract. 

1—2—8—4—5—6—7—8—9—0. 

First  Class.    This  check  not  good  if  detached. 

1979.        55. 
C,  R.  I.  &  P.    A.,  T.  &  S.  F.    A.  &  P.   C  S. 
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All  of  the  coupons  were  attached  to  the  ticket,  and 
they  were  in  the  same  words  and  figures,  with  the 
exception  of  the  name  of  the  road  over  which  they  were 
good  for  travel,  and  the  names  of  the  stations  on  the 
line  of  road  as  appears  on  the  margin.  Taken  all 
together,  the  tickets  were  good  for  the  entire  route  by 
one  continuous  passage  from  Davenport  to  Los  Angeles, 
over  the  four  connecting  railways  above  named.  When 
the  said  Peterson  and  his  family  arrived  at  Kansas  City, 
he  presented  his  checks  to  a  baggageman  in  the  rail- 
road depot  at  that  place,  and  had  his  trunk  rechecked  to 
Los  Angeles.  ITie  baggage  went  through  to  its  destina- 
tion by  the  same  train  which  carried  Peterson  and  his 
family.  Upon  his  arrival  at  Los  Angeles,  he  delivered 
his  checks  to  someone  representing  a  transfer  company, 
and  the  triinks  were  delivered  at  the  hotel  where  the 
family  stopped  in  about  an  hour  after  the  checks  were 
delivered  to  the  agent  of  the  transfer  company.  When 
delivered  to  said  Peterson,  and  opened,  it  was  found 
that  some  of  the  trunks  had  been  unlocked  and  opened, 
and  wearing  apparel  and  ornaments  and  other  property 
had  been  taken  therefrom  of  the  value  of  about  four 
hundred  and  fifty  dollars,  and  the  trunks  had  been 
again  locked  and  fastened,  so  that  when  delivered  to 
the  owners  at  Los  Angeles  they  had  the  appearance  of 
not  having  been  opened.  There  is  no  question  made 
upon  the  fact  that  the  trunks  were  pillaged  at  some 
point  between  Davenport  and  Los  Angeles,  as  the  said 
passengers  had  no  access  to  the  trunks  on  the  journey, 
and  did  not  see  them  except  at  Kansas  City.  The  plain- 
tiff's  husband  duly  assigned  all  claim  he  had  to  recom- 
pense for  the  loss  to  the  plaintiff,  and  the  action  to 
recover  for  the  stolen  goods  was  brought  against  all  four 
of  the  connecting  roads  by  which  the  journey  was  made. 

The  first  count  of  the  petition  is  based  upon  an 
alleged  conspiracy  of  the  four  defendant  companies,  by 
which  they  confederated  together  and  organized  and 
I)erfected  a  plan  by  which  said  baggage  should  be  trans- 
ported over  said  lines  of  travel  in  such  a  way  that 
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defendants  could  steal  the  contents,  and  relock  the 
trunks,  so  that  it  would  be  impossible  for  the  owners  of 
the  same  to  discover,  without  the  assistance  of  defend- 
ants, upon  the  road  of  which  of  said  defendants  said 
stealing  was  actually  done.  It  is  scarcely  necessary  to 
say  that,  if  there  was  evidence  to  sustain  this  count  of 
the  petition,  the  plaintiflE  would  be  entitled  to  recover 
of  any  one  or  all  of  the  defendants.  But  there  is  no 
such  evidence.  This  count  of  the  petition  demands  no 
further  consideration. 

II.     In  an  amendment  to  the  petition  the  plaintiff 
set  up  a  second  and  further  cause  of  action,  in  which  it 

is,  in  substance,  alleged  that,  at  the  time 
*  oonnSoting     the  tickets  were  purchased  by  Peterson  and 

lines :  loss  of     .,         .  n        a.-l.    ^  m         a 

bB«gtLge:i\m-  the  joumey  was  made,  the  four   railroad 

lllnglUbUlty.  •*        .       "^  ^  '  x   j     u     -  ^u 

companies  owned  and  operated  by  the 
defendants  formed  a  complete  connecting  line  of  rail- 
way from  Davenport  to  Los  Angeles,  and  at  said  time 
said  four  defendants  had  formed  and  entered  into  an 
agreement  and  combination  for  the  purpose  of  trans- 
porting passengers  and  their  baggage  from  Davenport  to 
Los  Angeles,  by  using  said  four  lines  of  railway  as  a 
continuous  line  between  said  places,  and  making  one 
fare  or  charge  for  such  transportation  for  the  entire  dis- 
tance ;  ^'  that  said  business  of  transporting  said  baggage 
was  done  by  defendants  in  such  a  manner  that  it  was 
impossible  for  plaintiff  or  her  husband  to  know  or  dis- 
cover at  what  particular  place  on  said  route  said  prop- 
erty was  so  taken  from  said  trunks,  and  she  is,  therefore, 
unable  to  state.  •'  There  was  no  evidence  to  sustain  this 
count  of  the  petition  as  against  the  Chicago,  Rock 
Island  and  Pacific  Railroad  Company.  On  the  contrary, 
it  is  expressly  provided,  on  the  face  of  the  ticket,  that 
the  said  company  assumed  '^no  responsibility  beyond 
its  own  line."  It  did  not  check  the  baggage  beyond  its 
own  line,  and  the  evidence  shows  that  the  trunks  were 
not  opened  while  they  were  in  the  possession  of  that 
company.  When  the  baggage  was  delivered  at  Kansas 
City,  the  checks  taken  up  and  the  trunks  rechecked. 
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the  contract,  so  far  as  the  Rock  Island  Company  was 
concerned,  was  fully  performed.  This  court  is  com- 
mitted to  the  doctrine  that  the  receiving  or  initial  carrier 
may,  by  a  stipulation  in  the  bill  of  lading  or  contract  of 
carriage,  limit  its  liability  to  injuries  to  the  consign- 
ment which  occur  on  its  own  line.  MvMigan  v.  Rail- 
way  Co,^  36  Iowa  181.  We  do  not  understand  counsel 
for  appellant  to  claim  that  the  court  erred  in  dire^^ting  a 
verdict  for  the  Rock  Island  Company,  and  it  has  made 
no  appearance  in  this  court,  and  has  not  filed  either 
brief  or  argument. 

The  important  question  to  be  determined  in  the  case 
is  whether  the. other  three  defendants  are  jointly,  or, 

J . .      rather,  jqintly  and  severally,  liable  for  the 

ilibiiityV'*  pillage  of  plaintiff's  baggage.  That  some 
eTidence.  Qj^e  of  them  is  liable  there  can  be  no  serious 
question.  It  is  true  the  larceny  may  have  been  com- 
mitted by  the  employes  of  the  transfer  company  at  Los 
Angeles.  But,  in  view  of  the  brief  time  between  the 
delivery  of  the  checks  and  the  arrival  of  the  baggage  at 
the  hotel,  this  is  not  at  all  probable.  To  determine  this 
question,  it  will  be  necessary  to  analyze  the  contract, 
and  determine  its  legal  effect  upon  the  rights  of  the 
parties.  It  will  be  observed  that  the  ticket  does  not 
provide  that  the  Atchison,  Topeka  and  Santa  Fe,  the 
Atlantic  and  Pacific,  and  the  California  Southern  Rail- 
road companies  assumed  no  responsibility  beyond  their 
own  lines.  Their  obligation  is,  therefore,  to  be  deter- 
mined by  the  ticket  with  the  coupons  attached,  and  by 
the  other  facts  developed  in  the  evidence  tending  to 
show  what  the  real  contract  was ;  and  here  it  is  proper 
to  say  that  a  railroad  passenger  ticket  does  not  ordi- 
narily import  a  complet.e  contract.  It  is  in  some  sense 
like  a  check  for  baggage.  It  is  issued  by  the  carrier  as 
the  evidence  of  the  right  of  the  passenger  to  transporta- 
tion between  the  points  named  on  the  face  of  the  ticket. 
It  is  surely  not  as  complete  a  contract  in  form  as  a  bill 
of  lading  for  the  transportation  of  goods,  and  a  bill  of 
lading  is  everywhere  recognized  as  a  receipt  as  well  as  a 
Vol.  80—7 
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contract.  In  the  case  of  Steamboat '  Co.  v.  Brovm^  54 
Pa.  St.  77,  speaking  of  a  bill  of  lading,  it  is  said :  *'0n 
its  face,  it  is  but  a  memorandam,  and  not  in  form  a 
contract  inter  partes.  It  is  doubtless  an  instrument 
fitted  for  the  occasions  in  which  it  is  usually  employed  ; 
and  while  what  it  clearly  expresses  may  not  be  contra- 
dicted by  oral  testimony,  unless  under  the  qualification 
of  fraud  or  mistake,  yet  there  is  uq  rule  which  excludes 
testimony  to  explain  it,  and  to  show  what  the  real  con- 
tract was,  of  which  it  is  but  a  note  or  memorandum  at 
best."  And  see  Quimhy  v.  Vanderbilty  17  N.  Y.  306. 
This  court  has  determined  that,  where  a  contract  is 
partly  in  writing  and  partly  by  verbal  agreement,  parol 
evidence  may  be  introduced  to  show  the  portion  of  the 
contract  not  reduced  to  writing.  Singer  Sewing 
Machine  Co.  v.  Holcomh^  40  Iowa,  43 ;  Keen  v.  Beck- 
man^  66  Iowa,  672. 

Applying  this  rule  to  the  evidence  in  this  case, 
it  appears  that  the  Rock  Island  Railroad  Company 
or  its  ticket  agent  was  authorized  to  sell  through 
tickets  over  the  three  other  roads,  and  to  collect  and 
receive  the  full  fare  for  the  whole  distance  from  Kansas 
City  to  Los  Angeles.  How  this  was  divided  among 
the  said  companies  does  not  appear.  So  far  as  it 
appeared  to  Peterson,  the  purchaser  of  the  tickets, 
it  was  a  joint  transaction.  The  ticket  recognizes  the 
right  of  the  passenger  to  have  baggage  transported 
over  the  respective  lines,  and  an  attempt  was  made 
to  limit  the  liability  to  one  hundred  dollars,  but  no 
reference  is  made  to  any  several  liability  of  any 
company  forming  the  line,  except  the  Rock  Island 
Company.  The  Rock  Island  Company,  as  the  agent  of 
the  other  lines,  had  no  authority  to  check  baggage  over 
them.  This  is  apparent  from  the  fact  that  the  trunks 
were  passed  over  the  Rock  Island  road  without  question 
as  to  their  weight,  but,  when  they  were  rechecked  by  the 
Atchison,  Topeka  and  Santa  Fe  Company  at  Kansas 
City,  the  sum  of  twenty-seven  dollars  on  extra  baggage 
was  exacted  by  the  company,  and  paid  by  Peterson, 
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and  in  consideration  thereof  the  baggage  was  checked 
throngh  to  Los  Angeles.     This  was,  in  effect,  paying  to 
all  three  of  the  companies  for  carrying  extra  baggage 
from  Kansas  City  to  the  end  of  the  journey.     It  appears 
that  the  trunks  and  Peterson  and  his  family  were  all 
carried  throngh  to  Los  Angeles  on  the  same  train.     It 
does  not  appear  whether   there   was  any  change   of 
passenger  or  baggage  cars  in  the  train.     The  checks 
delivered  to  Peterson  at  Kansas  City  imported  an  obli- 
gation on  the  part  of  the  three  companies  to  carry  the 
baggage  through  to  its  destination.     A  check  for  bag- 
gage has  the  same  elements  of  a  contract  as  an  ordinary 
railway  passenger  ticket.     It  is,  to  say  the  least,  some 
evidence  of  the  contract  between  the  carrier  and  the 
traveler  for  the  transportation  of  his  baggage.     Ander- 
son t).  Railway  Co.^  65  Iowa,  131.     An  examination  of 
the  coupon  attached  to  the  ticket  above  set  out  will 
show  that,  at  the  foot  of  the  coupon,  the  initials  of  all 
of  the  defendants  appear.     It  is  not  claimed  that  these 
initials  are  not  intended  to  represent  the  defendants. 
There  is  no  evidence  tending  to  show  for  what  pur- 
pose these  initials  were  placed  there,  but  it  is  conceded 
they  were  on  all  the  coupons.     It  is  contended  by  coun- 
sel for  appellees  that  these  Initials  were  placed  upon  the 
coupons  to  indicate  the  route  pursued  by  the  traveler. 
Counsel  for  appellant  claim  that  they  are  signatures  to 
a  contract.     In  the  absence  of  any  evidence,  and  in  con- 
struing the  contract  so  far  as  it  is  written,   and  in 
connection  with  the  facts  above  recited,  we  think  the 
defendants  ought  not  to  complain  if  it  be  held  that  they 
imported  a  joint  obligation  upon  the  part  of  the  defend- 
ants, except  the  Rock  Island  Company,  which,  by  the 
express  stipulation  in  the  body  of  the  ticket,  is  not 
bound  for  any  failure  beyond  its  own  line.    The  appear- 
ance of  these  initial  letters  on  all  the  coupons  was,  to 
say  the  least,  an  important  fact,  to  be  considered  in 
determining  whether,  as  to  the  last  three  roads  in  the 
line,  there  were  three  separate  contracts  or  one  joint 
contract ;  and  we  can  see  no  valid  reason  why  it  may 
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not  be  held  that  the  contract,  so  far  as  the  last  three 
roads  are  concerned,  was  completed  by  what  occurred  at 
Kansas  City  and  afterwards.  It  is  trae  the  Atchison, 
Topeka  and  Santa  Fe  Company  was  an  intermediate 
carrier.  But  such  a  carrier  may,  by  its  contract,  make 
it-self  liable  for  the  safe  trpjisportation  of  the  baggage 
through  the  entire  route.  Beard  v.  Railway  Co.^  79 
Iowa,  518. 

It  is  important  to  understand  jnst  what  question 
was  determined  by  the  district  court.  The  direction  to 
the  jury  to  return  a  verdict  for  the  defendants  was,  in 
effect,  a  holding  that  there  was  not  sufficient  evidence 
to  submit  to  the  jury  to  justify  a  verdict  that  the 
defendants  were  jointly  liable.  In  other  words,  that 
the  ticket,  with  the  coupons  attached,  together  with 
parol  evidence,  showed  that  four  separate  contracts  were 
made,  which  made  four  causes  of  action,  or  one  action 
against  each  company  for  spoliation  of  the  baggage  on 
its  road  only,  and  that  there  was,  therefore,  a  misjoinder 
of  causes  of  action.  If  this  was  correct,  there  could  be 
no  recovery  against  either  company,  because  there  was 
no  evidence  at  what  point  of  the  line  the  trunks  were 
unlocked  and  the  property  removed.  The  counsel  for 
the  plaintiff  cited  a  large  number  of  cases,  which  it  is 
claimed  hold  that,  under  like  facts,  the  several  lines  are 
held  to  be  jointly  liable,  and  other  cases  where  the  last 
carrier  in  the  continuous  line  is  held  liable.  The  fol- 
lowing are  some  of  the  authorities  relied  upon :  Laugh- 
lin  V.  Hallway  Co.^  28  Wis.  204 ;  Brintnall  v.  Railway 
Co.,  32  Vt.  665;  Hart  v.  Railway  Co.,  8  N.  Y.  87; 
Fairchild  v.  Slocum,  19  Wend.  829  ;  Wolff  v.  Railway 
Co.,  68  Ga.  653  ;  Railway  Co.  v.  Mcintosh,  73  Ga.  632  ; 
Barter  v.  Wheeler,  49  N.  H.  9 ;  and  ffarp  v.  The 
Orand  Era,  1  Woods,  184. 

In  the  last  above  case  the  action  was  against  an 
intermediate  carrier,  and  in  all  the  others  the  action 
was  either  against  the  receiving  carrier  or  the  last  one  in 
the  line.  In  one  of  the  cases — that  of  Laughlin  v. 
Raihcay  Co. — the  action  was  against  the  last  carrier. 
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There  was  no  evidence  at  what  point  the  goods  were 
stolen,  and  the  court  held  the  defendant  liable  upon  the 
presumption  that  the  goods  were  stolen  in  the  posses- 
sion of  the  last  carrier.  In  Brintnall  v.  Railway  Oo.^ 
the  plai  ntiflf  was  permitted  to  recover  of  the  receiving 
carrier,  because,  when  the  goods  were  shown  to  have 
been  in  its.  custody,  it  was  incumbent  on  it  to  show  that 
it  had  delivered  the  goods  to  the  next  carrier  in  the 
line.  It  may  be  said  of  all  the  cited  cases  that  they 
rest  mainly  upon  what  is  deemed  presumptions.  These 
presumptions  are  grounded  upon  the  necessities  of  the 
cases,  rather  than  upon  any  clear  and  well-defined  legal 
grounds.  Indeed,  many  of  them  are  really  grounded 
upon  the  thought  that,  where  it  is  impossible  for  the 
owner  to  show  upon  which  part  of  the  whole  line  of 
travel  the  property  was  lost  or  stolen,  it  is  incumbent 
on  the  defendant  to  show  itself  clear  of  the  loss.  In 
one  of  the  cited  cases  ( Smith  v.  Railway  Co.^  43  Barb. 
225 ),  it  is  said  :  "  Unless  this  rule  is  to  be  applied  to 
goods  delivered,  to  be  transported  over  several  connect- 
ing railroads,  there  would  be  no  safety  to  the  owner. 
It  would  often  be  impossible  for  him  to  prove  at  what 
point,  or  in  the  hands  of  which  company,  the  injury 
happened.'*  Others  of  the  cited  cases  hold  the  defend- 
ants liable  upon  grounds  which  are  really  based  upon 
the  thought  that  all  of  the  connecting  lines  are  jointly 
liable.  This  is  true  of  the  case  of  Wolff  t.  Railway  Co:^ 
68  Ga.  663 ;  and  in  Railway  Co.  v.  Forty  9  Am.  &  Eng. 
R.  R.  Cas.  392,  and  Railway  Co.  v.  FergusoUy  9  Am.  &, 
Eng.  R.  R.  Cas.  395,  the  supreme  court  of  Texas  holds 
that,  when  a  person  purchases  a  through  ticket  over 
several  railroads,  and  procures  a  corresponding  check 
for  his  baggage,  and  the  baggage  is  lost,  each  carrier  is 
the  agent  of  all  the  others,  and  is  liable  to  any  damage 
to  the  baggage  on  whatever  part  of  the  line  the  damage 
was  done.  The  case  of  Harp  «.  TJie  Grand  Era^ 
supra^  is  to  the  same  effect. 

On  the  other  hand,  we  are  cited  by  counsel  for 
appellee  to  a  large  number  of  cases  which  determine 


102  SUPREME  COURT  OF  IOWA, 

Peterson  v.  The  Chicago,  R.  I.  &  P.  Ry.  Ck). 

that,  where  several  connecting  companies  form  a 
through  line,  each  operating  its  own  road,  and  through 
tickets  with  coupons  attached  are  sold  over  the  entire 
route  for  a  single  fare,  there  is  no  joint  liability  by 
reason  thereof,  and  each  carrier  will  only  be  liable  for 
defaults  occurring  on  its  own  road,  except  that  in  some 
states  the  receiving  carrier  is  presumed  to  contract  for 
carriage  over  the  entire  route.  Among  the  cases  cited 
are  the  following :  Ellsworth  v.  Tartt^  26  Ala.  733 ; 
Hood  V.  Railway  Co.,  22  Conn.  12  ;  Knight  v.  Railway 
Co.^  56  Me.  240;  Croft  z.  Railway  Co.^  1  Mc Arthur, 
492;  Kessler  v.  Railway  Co.^  61  N.  Y.  538;  Railway 
Co.  V.  Roach,  36  Kan.  740  ;  12  Pac.  Rep.  93.  The  length 
of  this  opinion  forbids  that  we  should  review  these 
cases. 

After  a  very  full  and  careful  examination  of  the 
subject,  Mr.  Hutchinson,  in  his  work  on  carriers  ( page 
131),  says:  "From  these  cases  it  may  be  deduced: 
First.,  that  where  carriers  over  different  routes  have 
associated  themselves  under  a  contract  for  a  division  of 
the  profits  of  the  carriage  in  certain  proportions,  or  of 
the  receipts  from  it,  after  deducting  any  of  the  expen- 
ses of  the  business,  they  become  jointly  liable  as  part- 
ners to  third  persons  ;  but  that^  where  the  agreement  is 
that  each  shall  bear  the  expenses  of  his  own  route,  and 
of  the  transportation  upon  it,  and  that  the  gross  receipts 
shall  be  divided  in  proportion  to  distance  or  otherwise, 
they  are  partners  neither  intei^  se  nor  as  to  third  per- 
sons, and  incur  no  joint  liability."  We  think  this  is  a 
fait  statement  of  the  rule  of  joint  liability  which  is  sup- 
ported by  the  great  weight  of  authority. 

It  only  remains  to  be  determined  whether  the  evi- 
dence in  this  case  authorized  the  jury  to  find  a  joint 
liability.  We  think  it  did.  It  is  true  there  is  no  express 
proof  that  these  defendants  were  partners.  But  it  is  to 
be  remembered  that  the  plaintiif  made  the  best  proof  of 
which  her  case  was  capable.  The  facts  as  to  the  rela- 
tion which  these  companies  sustained  to  each  other,  and 
the  impossibility  of  proving  where  or  on  which  road  the 
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tranks  were  pillaged  ;  the  receipt  of  the  whole  of  the 
fare  by  their  joint  agent,  the  Rock  Island  Railway 
Company ;  the  collection  of  the  charge  for  extra  bag- 
gage at  Kansas  City  ;  and  the  fact  that  the  tranks  were 
checked  through  and  carried  to  the  end  of  the  journey 
on  the  same  train  with  Peterson  and  his  family ;  and 
the  initials  of  all  of  the  companies  to  each  coupon, 
authorized  a  finding  that  the  undertaking  was  a  joint 
transaction,  at  least  so  far  as  the  rights  of  the  passen- 
gers to  have  their  baggage  safely  carried  were  involved. 
In  our  opinion,  the  cause  ought  to  have  been  submitted 
to  the  jury.  Reversed. 
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1.  Evidence :  conversation  of  defei^dant  wtth  TmitD  person  :  so  loa 
ADiassiBiLiTY.  Action  to  recover  of  defendant  money  paid  by  4j9  51 
plaintiff  to  Mrs.  M.  to  redeem  lands  which  had  been  sold  to  her 

I  husband  at  tax  sale  and  deeded  to  her^defendant  having  owned 

an  interest  in  the  lands,  and  the  action  being  based  upon  the 

'  theory  that  the  money  was  paid  for  his  use  and  benefit.    A  wit- 

ness on  behalf  of  defendant  was  permitted  to  testify  to  a  conversa- 
tion between  defendant  and  Mrs.  M.,  in  which  defendant  stated  to 
her  that  he  had  furnished  to  her  husband  the  money  with  which 
the  purchase  at  tax  sale  had  been  made,  and  in  which  she  stated 
that  she  had  not  furnished  the  money,  and  that  she  knew  nothing 
about  the  tax  titles,  and  did  not  know  why  they  were  in  her  name. 

I  When  this  conversation  was  had  she  and  plaintiff  herein  were 

1  engaged  in  litigation  involving  the  validity  of  her  title.    Held 

I  that  the  testimony  was  competent  and  admissible. 


9.  Appeal :  motions  for  verdicts  :  what  reviewable.  Plaintiff's 
motion  for  a  verdict  on  defendant's  evidence  ( he  having  the  bur- 
den of  proof )  was  overruled,  and  defendant's  motion  for  a  verdict 
"upon  the  records  and  evidence  submitted'*  was  sustained,  and 
judgment  was  entered  for  defendant  upon  the  verdict  so  rendered. 
The  records  showed  two  issues  raised  by  the  answer,  and  evidence 
relating  thereto.  Plaintiff  assigns  as  error  not  only  the  sustaining 
<^  defendant's  motion  for  verdict,  but  the  overruling  of  his  own 
objection  to  testimony,  his  motion  for  verdict,  and  his  motion  for 
new  trial.  Held  that  he  was  entitled  to  have  the  case  reviewed  as 
to  both  defenses  set  up  in  the  answer. 
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8.  Former  Adjudioation :  what  is  not:  evidencb.  Plaintiff 
in  this  action  seeks  to  recover  from  defendant  certain  money 
advanced  by  him  for  the  redemption  from  tax  sale  of  land  in 
which  defendant  had  an  interest.  In  a  prior  action  defendant  had 
sought  to  enjoin  plaintiff  from  selling  the  land  upon  execution 
against  B.,  who  held  the  legal  title  in  trust  for  himself,  defendant 
and  another.  In  that  action  plaintiff  set  up  that  he  had  paid 
money  to  redeem  the  land  from  tax  sale,  and  asked  that  it  be 
made  a  special  lien  on  the  land.  He  did  not  make  his  claim  in  the 
form  of  a  cross-bill,  nor  ask  for  i>er8onal  judgment,  and  the  decree 
was  silent  as  to  his  claim.  Held  that  the  record  and  decree  in  that 
case  did  not  make  it  certain  that  the  issue  in  this  case  was  deter- 
mined therein,  and  therefore  they  were  improperly  admitted  in 
evidence  to  prove  a  former  adjudication. 

4.  Tax  Sale :  BEDEMPnoN :  recovert  of  money  paid.  B.  held  the 
legal  title  to  land  in  trust  for  himself,  defendant  and  M.  Plaintiff, 
in  a  former  action,  sought  to  subject  the  land  to  the  payment  of  a 
judgment  against  B.,  and  by  decree  in  that  case  he  was  permitted  to 
redeem  the  land  from  a  tax  sale  to  M.  He  made  redemption  accord- 
ii)gly,  and  in  this  action  he  seeks  to  recover  of  defendant  the  amount 
paid  to  effect  the  redemption.  Held  that  the  purchase  at  tax  sale 
by  M.  was  for  the  equal  benefit  of  himself  and  his  cotenants ;  that 
defendant  was  under  no  legal  obligation  to  redeem  from  him  ;  and 
that  plaintiff,  by  making  the  redemption,  did  not  thereby  make 
defendant  his  debtor.  (Compare  Qoodnow  v.  MotUton,  6i  Iowa, 
657.) 

Appeal  from    Polk    District   Court, — Hok.    Marcus 

Kavanagh,  Jr.;  Judge. 

Piled,  May  16,  1890. 

Action  to  recover  amounts  paid  by  plaintiff  to 
redeem  from  certain  tax  sales,  alleged  to  have  been 
paid  for  the  use  and  benefit  of  defendant.  The  defend- 
ant answered,  pleading  a  former  adjudication,  and  also 
alleging  that  the  purchase  at  said  tax  sales  was  with  his 
money,  and,  therefore,  denying  that  the  money  paid  by 
plaintiff  to  redeem  from  said  tax  sales  inured  to  the 
benefit  of  the  defendant.  The  case  came  on  for  trial  to 
a  jury ;  and,  the  burden  being  on  the  defendant,  he 
introduced  in  evidence  the  record  and  decree  in  the  case 
of  Thomas  Snell  ^.  B.  F.  Lindley,  in  the  United  States 
circuit  court,  to  all  of  which  the  plaintiff  objected. 
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Kichard  Snell  was  examined  as  a  witness  on  behalf  of 
the  defendant,  and  testified,  in  substance,  that  he  was 
present  at  a  conversation  between  Thomas  Snell  and 
Mrs.  A.  C.  Meservey,  after  September  8, 1878,  and  prior 
to  December  25,  1878,  in  relation  to  tax  titles  held  by 
her  in  some  of  the  Snell  and  Butterworth  lands ;  that 
defendant,  Snell,  stated  to  her  that  he  had  famished 
Mr.  Meservey  the  money  to  pay  these  taxes ;  that  she 
stated  that  she  knew  nothing  about  the  tax-titles,  did 
not  know  they  were  in  her  name,  and  was  willing  to 
give  Snell  a  quitclaim  deed,  which  she  did  at  this  time  ; 
that  she  stated  that  she  never  furnished  her  husband 
with  money  to  buy  the  tax  title.  Plaintiff  moved  to 
exclude  this  testimony,  which  was  overruled.  It  was 
admitted  that  the  chancery  practice  in  the  United  States 
court  is  governed  by  the  rules  of  the  old  chancery  prac- 
tice,  without  the  Code  modifications,  also  that  the  rules 
of  practice  in  equity  in  the  federal  court  be  considered 
in  evidence,  whereupon  the  defendant  rested!  The 
transcript  shows  that  at  this  juncture  the  plaintiflE 
moved  the  court  to  instruct  the  jury  to  return  a  verdict 
for  the  plaintiff  for  the  amount  claimed,  "on  the 
ground  that  plaintiff's  claim  was  not  denied,  and 
admitted  by  the  pleadings,  and  that  the  defendant's 
evidence  failed  to  sustain  the  defense  set  up  in  his 
answer."  The  defendant  also  moved  the  court  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant 
*'upon  the  records  and  evidence  submitted."  The 
court  announced  that  the  objection  to  the  record  and  to 
the  testimony  of  Richard  Snell,  and  the  motion  to 
exclude  the  same,  were  overruled.  The  court  announced 
its  conclusion  that  the  testimony  showed  a  former 
adjudication,  "and  so,  upon  that  branch  of  the  ques- 
tion, the  motion  to  direct  a  verdict  will  be  overruled 
so  far  as  you  [plaintiff]  are  concerned."  Thereupon 
the  plaintiff  was  examined  on  his  own  behalf,  and  testi- 
fied, in  substance,  that  he  had  no  personal  knowledge 
about  the  payment  of  the  taxes  by  Mr.  or  Mrs.  Meservey ; 
that  he  never  saw  them,  and  never  saw  Bichard  Snell 


i 
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until  on  the  stand,  and  had  no  personal  knowledge  in 
relation  to  the  facts  set  out  in  that  answer.  On  cross- 
examination,  he  stated  that  it  was  his  signature  to  the 
answer  filed  July  17,  1880,  and  that  he  believed  it  to  be 
true  at  the  time.  The  transcript  of  the  reporter's  notes 
shows  that  thereupon  *' motion  of  defendant  that  the 
court  direct  a  verdict  for  the  defendant  is  sustained," 
to  which  the  plaintiff  excepted.  The  journal  entry 
shows  that  the  court  directed  the  jury  to  return  their 
verdict  for  defendant,  which  was  done.  Nothing  is 
shown  in  the  journal  as  to  the  motions.  The  plaintiff 
moved  for  a  new  trial  on  the  grounds  that  the  court 
erred  in  said  several  rulings,  which  motion  was  over- 
ruled, and  judgment  entered  on  the  verdict,  to  all  of 
which  plaintiff  excepted,  and  from  which  judgment  he 
appeals,  assigning  said  rulings  as  errors. 

The  further  facts  upon  w^hich  the  decision  of  the 
questions  raised  upon  this  appeal  depend  may  be  briefly 
stated^  The  jdaintiff  obtained  a  judgment  against  Hiram 
Butterworth,  and  levied  an  execution  thereon,  on  lands 
described  in  the  pleadings.  The  legal  title  to  the  lands 
levied  on  had  been  in  Butterworth.  He  had  in  fact  a 
one-third  interest.  The  defendant,  Thomas  Snell,  had 
one-third  interest,  and  W.  N.  Meservey  had  one-third 
interest.  That  is,  Hiram  Butterworth  had  the  legal 
title  to  the  whole,  the  equitable  title  to  one- third,  and 
held  the  legal  title  to  two-thirds  in  trust, — one-third  for 
Thomas  Snell,  and  one- third  for  W.  N.  Meservey. 
Before  the  levy  of  the  execution  of  the  plaintiff  on  the 
lands,  they  had  been  sold  for  taxes,  were  bid  off  at 
tax-sale  by  W.  N.  Meservey,  and  at  the  expiration  of 
the  time  for  redemption  were  conveyed  by  treasurer's 
deed  to  Mrs.  A.  C.  Meservey,  wife  of  W.  N.  Meservey. 
After  the  levy  of  plaintiff's  execution,  she  brought  an 
action  to  enjoin  the  sale  and  quiet  her  title,  claiming  to 
be  the  absolute  owner  under  the  treasurer's  deed.  The 
defendant,  Snell,  was  not  a  party  to  that  suit.  The 
plaintiff,  Lindley,  was.     The  final  decree  in  that  case  . 

established  and  determined  that  said  '^  A.  C.  Meservey  1 
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and  the  defendant,  Hiram  Butterworth,  were  and  are 
tenants  in  commpn  of  the  foregoing  described  land,  and 
have  been  since  May,  1867,  and  still  are ;  the  plaintiff, 
Meservey,  owning  an  undivided  one-third  interest,  and 
the  defendant,  Butterworth,  owning  an  undivided  two- 
thirds  interest,  in  the  foregoing  described  land."  The 
petition  of  A.  C.  Meservey  to  quiet  her  title  was  dis- 
missed. It  was  further  decreed  that  A.  C.  Meservey 
have  a  first  lien  on  the  undivided  two-thirds  interest  of 
said  Butterworth  in  said  land  for  the  taxes  paid  thereon 
by  her,  amounting  to  $262.71,  and  that  the  intervenor, 
Lindley,  have  leave  to  redeem  from  the  tax  lien  on  the 
undivided  two-thirds,  or  said  Butterworth' s  interest,  in 
said  land,  in  ninety  days  from  this  date,  by  the  pay- 
ment of  the  tax  to  the  clerk,  and  upon  such  payment 
the  clerk  will  cancel  said  tax  deeds  of  record.  It  was 
further  decreed  that  said  Lindley  have  a  special  lien 
under  his  attachment  against  said  Butterworth' s  inter- 
est in  said  land  for  his  judgment  and  costs.  Lindley 
paid  to  the  clerk  the  amount  fixed  by  the  court  as  nec- 
essary to  redeem  and  to  cancel  the  tax  deeds,  and  was 
proceeding  under  his  execution  to  sell  the  undivided 
two- thirds  of  the  property  as  Butterworth' s  when 
defendant,  Thomas  Snell,  filed  a  bill  in  equity,  in  which, 
as  finally  amended,  he  claimed  to  be  the  owner  of  the 
one  undivided  one-third  in  his  own  right,  and  to  have  a 
mortgage  on  the  undivided  one-third  belonging  to  But- 
terworth, and  to  enjoin  the  sale  of  his  one-third  interest 
under  the  execution  in  favor  of  Lindley,  as  the  property 
of  Butterworth,  and  to  have  his  lien  declared  prior  and 
superior  to  any  lien  of  Lindley  on  Butterworth' s  one- 
third.  To  this  bill  Lindley  filed  a  pleading  denying 
specifically  the  material  allegations  of  the  bill.  He 
alleges  the  payment  by  him  of  the  taxes  on  said  real 
estate  in  the  sum  of  five  hundred  dollars,  and  that  the 
said  sum  is  a  lien  on  the  whole  of  said  real  estate,  and 
asks  for  a  decree  quieting  his  title  in  and  to  said  real 
estate;  that  Bis  judgment  be  declared  a  subsisting, 
valid,  and  prior  lien  on  said  real  estate,  and  superior  to 
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any  and  all  interest  of  plaintiff,  Snell ;  and  that  he  have 
a  special  lien  for  the  taxes  paid  by  him,  and  for  judg- 
ment for  the  amount  paid,  with  interest  and  cost.  To 
this  the  plaintiff  filed  a  reply  denying  the  allegations 
thereof.  On  tinal  submission  of  the  cause  the  court 
entered  a  decree  enjoining  the  sale  of  one  undivided 
third,  which  it  was  found  belonged  to  Snell,  and  order- 
ing that  the  sale  of  the  one  undivided  third  belonging  to 
Butterworth,  under  said  execution,  should  be  subject  to 
the  lien  of  Snell' s  mortgage,  which  was  declared  to  be 
prior  and  paramount  to  the  lien  of  Lindley' s  judgment ; 
and  judgment  was  rendered  against  Lindley  for  costs. 

John  F.  Lacey  and  W Jilting  S.  Olark^  for  appellant. 

Bar  croft  &  Bowen.^  for  appellee. 

Given,  J. — L     We  first  notice  appellant's  objec- 
tions to  testimony,  and  first  his  objections  to  the  record 
1  evidencb:      ^^^  decree  in  the  case  of  Snell  v.  Lindley. 
Sf  de?"rfdaJS   Their  admissibility  depends  upon  whether 
pireonl^'^d-  •  ^^®y  sustain  the  plea  of  former  adjudica- 
miBBibiuty.      t\oii,    This  questiou  will  be  considered  in 

connection  with  the  rulings  of  the  court  on  the  motion 
for  verdict.  The  testimony  of  Richard  Snell  was  as  to 
conversations  between  defendant  and  Mrs.  Meservey. 
Plaintiff  is  asking  to  recover  for  money  paid  Mrs. 
Meservey  in  redemption  of  the  lands  in  question  from 
tax  sale  to  her.  Defendant  claims  that  the  purchase  at 
tax  sale  was  with  his  money,  and  under  such  circum- 
stances that  the  money  paid  by  plaintiff  was  not  for  his 
use  or  benefit.  In  view  of  the  relations  of  Mrs.  Meservey 
to  the  transactions,  as  fully  appears  elsewhere,  and  that 
the  conversation  occurred  while  the  case  of  Lindley  ^>. 
Mrs.  Meservey  was  pending,  we  think  this  testimony 
was  competent  and  admissible. 

11.    Question  is  made  as  to  what  may  be  considered 

on  this  appeal ;  plaintiff  contending  that  it  is  only  as 

t.  Appeal:  mo-  to  the  defeuscs  of  former  adjudication,  and 

dictl/whir*  defendant  that  it  is  to  both  defenses  set  up 

reviewable.     ^^  ^^^  auswer.     Plaintiff  relies  upon  Colfax 

Hotet    Co.   V.   Lyon^    69  Iowa,    080.    The    distinction 
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between  this  case  and  that  is  obvious.  In  that,  bnt  one 
point  was  decided  adversely  to  the  appellant.  In  this, 
the  appellant  assigns  as  error  not  only  the  sustaining  of 
defendant's  motion  for  verdict,  but  the  overruling  of 
plaintiff's  objection  to  testimony,  his  motion  for  ver- 
diet,  and  his  motion  for  new  trial.  If  this  appeal  was 
from  the  ruling  on  defendant's  motion  alone,  the  case 
ivould  be  diflferent  from  that  cited,  in  that  this  motion 
is  upon. the  single  ground,  "upon  the  records  and  evi- 
dence submitted,"  while  in  that  the  motion  was  upon 
three  distinct  grounds.  This  motion  is  on  a  record 
showing  the  issues,  and  the  evidence  introduced  there- 
under. It  is  sustained  generally,  and  hence  a  review  of 
the  ruling  involves  the  inquiry  whether,  under  the 
pleadings  and  the  evidence,  the  court  erred  in  refusing 
to  direct  a  verdict  for  the  plaintiff,  and  in  directing  it 
for  the  defendant. 

III.  We  next  inquire  whether  the  record  and 
decree  in  Snell  v.  Lindley,  admitted  in  evidence,  shows 
8.  FoMfra  *  former  adjudication.  The  issue  herein  is 
J^at'te  not?'  whether  the  money  paid  by  the  plaintijff  to 
evidence.  redeem  from  the  tax  sales,  or  either  of 
them,  was  for  the  use  and  benefit  of  the  defendant, 
Snell ;  or,  in  other  words,  wjiether  it  was  paid  under 
such  circumstances  as  that  a  request  for  its  payment 
will  be  inferred.  **  To  ascertain  whether  a  former  judg- 
ment is  a  bar  to  future  litigation,  the  criterion  is,  was 
the  same  vital  matter  directly  in  issue  and  determined  i 
*  *  *  If  there  be  any  uncertainty  on  this  head  in  the 
record,  the  whole  subject-matter  of  the  action  will  be  at 
large,  and  open  to  a  new  contention,  unless  this  uncer- 
tainty be  removed  by  extrinsic  evidence  showing  the 
precise  point  involved  and  determined."  1  Herm. 
Estop,  sec.  111.  In  the  former  case,  this  defendant, 
Snell,  asked  to  be  protected  by  injunction,  and  quieted 
in  his  title  as  against  Lindley' s  judgment  against  But- 
terworth.  Lindley  answered  the  allegations  in  the  peti- 
tion, and  alleged  in  his  answer  that  he  had  paid  five 
hundred  dollars  to  protect  the  lands  from  tax  titles,  and 
asking  that  they  be  decreed  a  special  lien  on  the  land. 
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Lindley  did  not  make  his  claim  in  the  form  of  a  cross- 
bill; nor  did  he  ask  personal  judgment  against  this 
defendant,  but  only  for  a  lien  against  the  land.  The 
legal  title  to  the  lands  was  in  Butterworth,  in  trust  for 
Snell,  Meservey  and  himself,  in  equal  interests.  Hence, 
Lindley' s  demand  for  a  lien  was  against  Meservey  and 
Butterworth  as  much  as  against  Snell.  The  decree  is 
silent  as  to  this  claim  of  lindley' s.  It  cannot  be  said 
from  this  record  and  decree  that  the  same  vital  matter 
was  directly  in  issue  and  determined  in  that  case  as  is 
presented  in  this.  The  silence  of  the  decree  leaves  it 
uncertain  that  this  issue  was  determined,  even  if  it  was 
certain  that  it  was  raised  in  the  pleadings.  Our  conclu- 
sion is  that  the  record  and  decree  do  not  sustain  the 
plea  of  former  adjudication. 

IV.  The  general  rule  is  that  one  person  cannot 
make  another  his  debtor  by  paying  his  debts  without 
4.  Tax  sale:  ^^®  request  or  assent.  Yet  a  requestor 
recovery ^of  .^sseut  may  be  inferred  under  some  circum- 
money  paid,  gtances,  as  where  one  person  is  compelled  to 
pay  money  which  another  is  under  legal  obligation  to 
pay,  or  where  one  in  good  faith,  because  of  a  statutory 
obligation  resting  on  him,  or  because  public  policy 
requires,  pays  money  another, is  under  legal  obligation 
to  pay.  Goodnow  v.  Moulton^  61  Iowa,  567.  The 
plaintiff  does  not  ask  to  recover  the  money  paid  by  him 
to  redeem  from  tax  sales  because  of  any  expressed 
promise,  request  or  assent  of  the  defendant,  but  upon 
the  grounds  that  such  requei^t  and  assent  will  be  infer- 
red from  the  circumstances.  The  circumstance  espe- 
cially relied  upon  is  that  the  payments  were  for  the  use 
and  benefit  of  the  defendant.  We  think  it  is  not  shown 
that  the  defendant  was  indebted  to  any  one  on  account 
of  the  tax  sale  in  the  name  of  Mrs.  Meservey.  The 
legal  title  of  the  land  sold  was  in  Butterworth,  in  trust 
.  for  Snell,  Meservey  and  himself,  in  equal '  interests. 
The  obligation  to  pay  taxes  rested  alike  on  each,  and 
neither  could  acquire  a  tax  title  as  against  the  others, 
but  either  paying  taxes  was  entitled  to  contribution 
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from  the  others.  Meservey  bid  in  the  land  at  tax  sale, 
and  took  a  deed  in  his  wife's  name ;  she  not  knowing  of 
it,  nor  contributing  to  the  purchase.  She  took  no  title 
to  herself  by  the  deed.  If  it  vested  her  with  any  title 
it  was  in  trust  for  the  owners,  and  subject  to  be  canceled 
at  any  time.  It  was  as  if  Meservey  had  taken  the  tax 
deed  himself.  Clearly,  neither  owner  was  bound  to 
redeem  from  his  cotenant,  nor  from  one  holding  a  tax 
title  in  trust  for  the  owners.  Their  liability  to  each 
other  could  only  be  determined  by  an  accounting.  It  is 
contended  that  Snell  furnished  Meservey  money  to  pay 
the  taxes.  As  Meservey  was  under  equal  obligation 
with  Snell  to  pay  the  taxes,  we  think  it  is  immaterial 
whether  Snell  furnished  money  or  not,  except  as  that 
would  affect  an  accounting  between  them.  If  Meservey 
paid  taxes,  or  made  the  purchase,  with  his  own  money, 
that  would  not  create  an  indebtedness  from  Snell,  unless 
on  an  accounting  the  balance  was  in  Meservey' s  favor. 
There  never  was  an  accounting,  and  no  evidence  what- 
ever that  Snell  was  indebted  in  any  sum  to  either  Mr. 
or  Mrs.  Meservey.  It  does  not  appear  that  either  had 
any  claim  that  could  have  been  enforced  against  Snell. 

The  plaintiff  paid  $48.16  to  redeem  from  tax  sale  to 
Eichard  Snell,  a  stranger  to  the  title.  The  privilege  of 
redeeming  was  alike  to  each  owner,  but  neither  was 
bound  to  redeem.  They  might  waive  their  right  to 
redeem.  They  were  not  under  any  legal  or  statutory 
obligation,  nor  did  public  policy  require  that  they 
should  redeem  from  that  tax  sale.  Bichard  Snell  had 
no  money  demand  that  he  could  enforce  against  the 
defendant  on  account  of  the  tax  sale.  Hence  there  was 
no  indebtedness.  The  plaintiff  was  not  compelled  to 
pay  either  of  the  sums  paid  by  him.  The  decree  in 
Idndley  v.  Butterworth  was  permissive,  not  compulsory. 

Entertaining  the  views  expressed,  we  think  the 
judgment  of  the  district  court  should  be 

Affirmed. 


112  SUPREME  COURT  OF  IOWA, 

Laidley  v.  Aikin. 


\m  w9  Laidley  v.  Aikin  et  al. 

Mortgage  for  Purchase  Money:  supbriob  to  prior  judgment. 
Where  the  vendee  of  land  had  a  bond  for  a  deed»  obligating  the 
vendor  to  execute  a  deed  upon  payment  of  the  purchase  money, 
and  the  vendee  on  a  certain  day  borrowed  portions  of  the  pur- 
chase money  of  two  different  persons,  which  was  paid  directly  to 
the  vendor,  and  took  a  deed  from  him  for  the  land,  and  executed 
two  mortgages  upon  the  land  to  secure  the  payment  of  the  bor- 
rowed money,  and  all  this  was  done  as  parts  of  the  same  transac- 
tion, Iteld  that  the  mortgages  were  given  for  purchase  money,  just 
as  if  they  had  been  made  to  the  vendor  and  by  him  assigned  to  the 
mortgagees,  and  that  they  were  superior  in  equity  to  a  prior 
judgment  against  the  vendee.     (  See  opinion  for  citations.) 

Appeal  from  Madison  District  Court. — Hon.  J*   H. 

Henderson,  Judge. 

Filed,  May  16,  1890. 

This  is  an  action  in  equity  for  the  foreclosure  of 
two  mortgages  upon  certain  real  estate.  The  defendant 
McCail  is  the  owner  of  a  judgment  which  he  claims  is  a 
lien  on  the  land  superior  to  the  mortgages.  The  district 
court  determined  that  the  mortgages  were  the  prior 
lien,  and  the  defenaut  McCall  appeals. 

A.W,  G.  Weeks ^  for  appellant. 

V,  Wainwright,  for  appellee. 

RoTHRooK,  C.  J. — The  record  shows  that  on  the 
twenty-second  day  of  June,  1881,  the  defendant  Mary 
E.  Aikin  made  a  contract  with  T.  0.  Gilpin  for  the  pur- 
chase of  eighty  acres  of  land.  She  paid  Gilpin  two 
hundred  dollars  in  cash,  and  for  the  balance  of  the  pur- 
chase money  she  gave  him  her  four  promissory  notes 
payable  at  different  dates.  The  last  note  became  due 
July  1,  1884.  The  whole  consideration  agreed  to  be 
paid  for  the  land  was  $1,168.60.     Gilpin  executed  to 
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said  Mary  E.  Aikin  a  title-bond,  by  which  he  agreed' 
to  make  conveyance  of  the  land  upon  payment  of  the 
purchase  money.  On  the  fifth  day  of  February,  1884, 
Gilpin  made  a  deed  of  the  land  to  Mrs.  Aikin,  and  on 
the  same  day  she  made  a  mortgage  thereon  to  Justus 
B.  Johnson  for  eight  hundred  dollars,  and  another 
mortgage  to  Joshua  Aikin  for  four  hundred  and  fifty 
dollars.  The  deed  and  the  mortgages  were  all  filed  for 
record  on  the  fifteenth  day  of  February,  1884,  and,  so 
far  as  appears,  at  the  same  time,  except  that  it  is  recited 
in  the  mortgage  to  Joshua  Aikin  that  it  is  subject  to 
the  mortgage  to  Johnson.  Both  mortgages  are  now 
owned  by  the  plaintiff  herein.  On  the  eleventh  day  of 
April,  1882,  the  defendant  McCall  recovered  a  judgment 
against  Mary  E.  Aikin  for  three  hundred  and  forty-six 
dollars,  and  for  costs  and  attorney's  fees.  The  ques- 
tion to  be  determined  is  whether  the  mortgage  liens  are 
prior  and  sui)erior  to  the  lien  of  the  judgment. 

It  appears  from  the  evidence  in  the  case  that  T.  C. 
Gilpin  is  an  attorney  and  loan  broker,  and  that  he  had 
been  placing  loans  upon  real  estate  for  the  mortgagee, 
Johnson,  who  is  a  resident  of  the  state  of  New  York. 
This  loan  from  Johnson  was  negotiated  in  the  usual 
way,  and  the  money  realized  from  the  loan  was  paid 
directly  to  Gilpin  as  a  part  of  the  purchase  money  of 
the  land.  Aikin  made  his  loan  to  pay  the  balance  of 
the  purchase  money,  and  the  money  was  paid  to  Gilpin. 
If  Mary  E.  Aikin  had  borrowed  the  money  of  the  mort- 
gagees as  an  independent  transaction,  and  without 
reference  to  her  indebtedness  for  the  land,  and  executed 
the  mortgages,  it  may  be  that  the  judgment  would  be  a 
prior  lien.  But  the  borrowing  of  the  money  and  the 
making  of  the  deed  and  mortgages  w^ere  all  parts  of 
the  same  transaction.  The  fact  is,  Mrs.  Aikin  did  not 
receive  any  of  the  money.  It  was  applied  directly  to 
the  payment  of  the  purchase  money.  If  the  mort- 
gages had  been  given  to  Gilpin,  there  can  be  no  ques- 
tion that  they  would  have  been  liens  prior  to  the 
judgment ;  and  it  is  a  well-settle  equitable  rule  that. 

Vol.  80—8 
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where  a  purchaser  of  land,  at  the  time  he  receives  the 
conveyance,  executes  a  mortgage  to  a  third  person, 
who  advances  the  purchase  money  for  him,  such  mort- 
gage is  entitled  to  the  same  preference  over  a  prior 
judgment  as  it  would  have  had  if  it  had  been  executed 
to  the  vendor  himself.  This  is  the  rule  announced 
in  Kaiser  v.  LembecJc^  55  Iowa,  244,  and  in  the  cases 
therein  cited.  It  is  not  essential  that  there  should  be 
a  prior  agreement  between  the  parties^  to  give  the 
mortgages  priority.  No  such  condition  is  necessary. 
When  all  the  acts  of  the  parties  appear  to  be  parts 
of  one  transaction,  ^'in  its  legal  effect  it  is  the  same 
as  though  the  purchaser  had  executed  a  mortgage  to 
the  vendor  for  the  purchase  money,  and  he  had  assigned 
it  to  the  party  advancing  the  money.''  Haywood  v. 
Nooney^  3  Barb.  645.  And  the  fact  that  Gilpin  had 
previously  contracted  to  convey  the  land  does  not 
affect  the  right  of  the  parties.  The  money  loaned  by 
the  mortgagees  was  applied  in  payment  of  the  purchase 
money,  just  the  same  as  it  would  have  been  if  the  con- 
tract of  purchase  had  been  made  at  the  same  time  that 
the  deed  and  mortgages  were  given.  We  think  the 
decree  of  the  district  court  should  be 

Affirmed. 
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Van  Aken  et  al.  v.  Welch. 

Estates  of  Decedents:  openinq  administrator's  accounts  :  plead- 
ing. Where  an  administrator  filed  a  report  in  which  he  allowed 
to  attorneys  certain  fees  for  services  to  the  estate,  when  no  such 
services  hadheen  rendered,  and  had  the  report  approved  without 
notice  to  the  heirs,  it  was  their  right,  by- applying  therefor  within 
three  months  ( Code,  sec.  2475 ),  to  have  the  account  opened  and 
the  item  for  fees  disallowed.  And  where  a  petition  for  that  pur- 
pose was  filed  within  the  prescribed  time,  containing  averments 
which,  if  true,  entitled  them  to  the  relief  asked,  and  the  admin- 
istrator made  no  answer,  held  that  it  should  have  been  taken  as 
confessed,  and  the  relief  prayed  for  should  have  been  granted 
without  evidence.    ( See  Code,  sec.  2520.) 
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Appeal  from  Johnson  District  Court. — Hon.  S.  H. 

Fairall,  Judge. 

Piled,  xMay  16,  1890. 

This  is  a  proceeding  to  set  aside  the  approval  of  an 
administrator's  report,  and  to  open  an  accoant  therein 
set  out,  and  for  other  relief.  The  district  court  dis- 
missed the  petition,  and  rendered  judgment  in  favor  of 
defendant  for  costs.    The  plaintiffs  appeaL 

Ranch  <6  Wade^  for  appellants. 

A.  E.  Swisher  and  Joe  A.  Edwards^  for  appellee. 

• 
Robinson,  J. — The  petition  shows  that  plaintiff's 

are  the  heirs  at  law  of  Eliza  D.  Hill,  deceased ;  that 
defendant  was  appointed  administrator  of  her  estate  on 
the  twenty-seventh  day  of  May,  1888,  and  that  he  duly 
qualified  as  and  entered  upon  the  discharge  of  the 
duties  of  such  administrator ;  that  he  filed  no  report  of 
his  doings  as  administrator  until  about  the  sixteenth 
day  of  July,  1888,  and  that  on  the  eighteenth  day  of 
that  month  the  report  was  approved ;  that  no  notice  of 
the  pendency  of  said  report,  or  the  approval  thereof, 
was  served  upon  plaintiffs,  and  no  notice  whatever  was 
given  of  an  application  which  said  report  contained  for 
the  allowance  of  eight  hundred  dollars  for  fees  paid 
certain  attorneys  for  services  alleged  to  have  been 
rendered  the  estate  of  decedent.  The  petition  alleges 
that  the  attorneys  named  therein  i)erformed  no  services 
for  said  estate  for  which  they  were  entitled  to  com- 
pensation; that  whatever  services  were  rendered  for 
which  the  charge  was  made  was  rendered  to  the  estate 
of  Thomas  Hill,  deceased,  and  to  the  heirs  of  Eliza  D. 
Hill  personally,  and  not  to  defendant,  and  that  defend- 
ant never  employed  said  attorneys;  that  the  services 
were  not  worth  the  sum  charged,  and  that  it  is  exorbi- 
tant, and  should  be  disallowed.    The  prayer  of  the 


116  SUPREME  COURT  OF  IOWA, 

Van  Aken  v.  Welch. 

petition  is  that  the  approval  of  the  report  be  set  aside, 
that  the  account  be  opened,  that  the  petition  be  consid- 
ered exceptions  to  the  report,  and  that  the  exceptions  be 
sustained,  the  attorney's  fee  disallowed,  and  the  exec- 
utor required  to  account  for  the  same ;  and  that  such 
other  and  further  relief  be  given  as  the  facts  stated  may 
warrant.  A  notice  of  the  petition  was  duly  served  on 
defendant,  and  he  appeared  by  his  attorneys.  No 
pleading  was  filed  by  defendant,  and  no  evidence  was 
offered.  By  consent  the  cause  was  submitted  to  the 
court  on  the  petition,  and  a  judgment  was  afterwards 
rendered  as  stated. 

I.  It  cannot  be  doubted  that,  if  the  averments  of 
the  petition  are  true,  the  plaintiffs  are  entitled  sub- 
stantially to  the  relief  demanded.  The  material  ques- 
tion presented  for  our  determination  is  whether  they 
were  entitled  to  that  relief  without  evidence.  Section 
2475  of  the  Code  provides  that  "accounts  settled  in  the 
absence  of  any  person  adversely  interested,  and  without 
notice  to  him;  may  be  opened  within  three  months,  on 
his  application.'*  The  petition  in  this  case  was  filed 
within  three  months  from  the  time  the  report  was 
approved,  and  the  case  falls  within  the  provision 
quoted.  The  right  given  to  a  party  adversely  inter- 
ested to  have  an  account  opened  is  not  an  absolute  one, 
and,  in  a  proper  case,  should  be  denied.  But,  as  a  rule, 
every  person  interested  in  the  estate  of  a  decedent 
should  have  an  opportunity  to  present  any  objections 
he  may  have  to  the  rejjort  of  the  administrator  before 
his  final  discharge.  In  cases  of  this  kind,  he  is  given 
three  months  in  which  to  make  an  application  for  a 
hearing  after  the  report  has  been  approved. 

Appellee  contends,  however,  that  the  action  of  the 
court  in  approving  the  report  must  be  presumed  to  be 
correct,  and  to  have  been  based  upon  suflScient  evi- 
dence,  until  the  contrary  is  shown ;  and  that  the  burden 
was  upon  plaintiffs  to  overcome  that  presumption  before 
the  approval  of  the  report  should  have  been  set  aside, 
and  the  account  opened.    That  may  be  conceded,  and 
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we  are  thus  led  to  inquire  if  the  presumption  was  in 
fact  overcome.  Remedies  in  civil  cases  are  divided  into 
"actions"  and  ''special  proceedings."  Code,  sec.  2604. 
Section  2620  of  the  Code  is  as  follows :  "  The  provisions 
of  this  co4e  concerning  the  prosecution  of  a  civil  action 
apply  to  both  kinds  of  proceedings,  whether  ordinary 
or  equitable,  unless  the  contrary  appears,  and  shall  be 
followed  in  special  proceedings  not  otherwise  regulated, 
so  far  as  applicable."  In  this  case  the  application  was 
properly  made  by  petition,  and,  as  there  is  no  provision 
dispensing  with  an  answer,  the  defendant  was  in  default 
by  reason  of  his  failure  to  plead,  and  the  averments  of 
the  petition  stood  confessed,  by  operation  of  law. 
Hence  proof  to  sustain  them  was  not  required,  and 
plaintiff  should  have  been  given  relief  substantially  as 
demanded. 

IL  Appellee  makes  some  objection  to  the  assign- 
ments of  error,  but  we  deem  them  sufficient.  He  also 
insists  that  the  petition  shows  that  he  discharged  his 
duties  with  diligence  and  fidelity.  However  that  may 
be,  the  facts  admitted  show  that  the  account  in  question 
should  not  have  been  allowed.  The  judgment  of  the 
district  court  is  Reversed. 


The  City  op  Clinton  v.  Grusendoi^f  et  al. 

Saloons :  rbgulation  :  btatb  law  and  city  ordinance.  The  plain- 
tiff city,  prior  to  the  legislation  of  the  state  prohibiting  the  sale  of 
intoxicating  liquors  as  a  beverage,  enacted  an  ordinance  requiring 
'*aU  saloons  •  •  *  and  all  places  where  intoxicating  liquors 
are  sold  as  a  beverage  *'  to  be  closed  at  eleven  o'clock  p.  m.  After 
the  taking  effect  of  the  legislation  prohibiting  the  sale  of  ii^toxicat- 
ing  liquors  as  a  beverage,  defendants  kept  a  saloon  in  said  city,  in 
'which,  besides  intoxicating  liquors,  pop,  ginger  ale  and  cigars  were 
I  sold,  and  they  kept  it  open  after  the  hour  prescribed  in  the  ordi- 

I  nance.    Hdd  that  the  prohibitory  legislation  by  the  state  made 

nugatory  so  much  of  the  ordinance  as  was  designed  to  regulate  the 
sale  of  intoxicating  liquors  (  Town  of  New  Hampton  v,  Conway ,  56 
Iowa,  499),  but  that,  without  the  sale  of  such  liquors,  the  placa 
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was  still  a  '*  saloon  '*  within  the  meaning  of  the  ordinance,  by  rea- 
son of  the  sale  of  other  refreshments  therein,  and  that  the  ordi- 
nance remained  valid,  under  section  482  of  the  Code,  so  far  as  it 
provided  for  the  closing  of  such  saloon  at  the  hour  stated,  and 
that  defendants  were  properly  convicted  for  the  violation  of  the 
ordinance. 

Appeal  from  Clinton  District  Court. 

Piled,  May  16,  1890. 

In  June,  1888,  the  defendants  were  accnsed  and 
convicted  before  the  police  court  of  the  city  of  Clinton 
of  the  offense  of  keeping  a  saloon  open  after  eleven 
o'clock  p.  m.  on  the  fourteenth  day  of  June,  1888,  con- 
trary to  an  ordinance  of  said  city.  On  defendants' 
appeal  to  the  district  court,  the  case  was  submitted  to 
the  court  without  a  jury,  on  the  following  conceded 
facts:  '^That  this  presentation  and  case  is  brought 
under  ordinance,  chapter  78  of  the  Ordinances  of  the 
City  of  Clinton,  and  that  it  was  passed  and  adopted  and 
published,  in  manner  and  form  required  by  law,  on  the 
eighteenth  day  of  July,  1879,  by  the  council  of  the  city 
of  Clinton,  and  appearing  in  Book  A  of  records  of  said 
city,  on  pages  619  and  620,  and  took  effect  August  1, 
1879  ;  that  defendants'  place  of  business,  which  they  are 
accused  of  keeping  open  after  eleven  o'clock  p.  m.  on 
the  fourteenth  day  of  June,  1888,  was  a  place  commonly 
known  as  a  '  saloon,'  where  intoxtcating  liquors,  beer, 
wine,  pop  and  cigars  and  ginger  ale  were  sold,  in  viola- 
tion of  law  and  of  said  ordinance  ;  and  that  defendants 
did  keep  said  place  open  after  eleven  o'clock  p.  m.  of 
said  day  for  the  sale  of  intoxicating  liquors  in  violation 
of  law,  and  for  the  sale  of  pop  and  ginger  ale,  and  did 
so  sell  such  beverages  and  liquors  after  eleven  o'clock 
p.  m.  to  various  persons  then  and  there  visiting  said 
saloon,  situated  at  number  314  Second  street,  in  said 
city  of  Clinton."  The  first  section  of  the  ordinance  is 
as  follows :  ''Sec.  1.  That  all  saloons,  of  every  descrip- 
tion, in  the  city  of  Clinton,  and  all  places  where  intoxi- 
cating liquors  are  sold  as  a  beverage,  whether  prohibited 
by  the  laws  of  the  state  of  Iowa  or  not,  are  hereby 
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required  to  be  closed  and  kept  closed  from  eleven 
o'clock  p.  m.  till  five  o'clock  a.  m.,  from  the  first  day  of 
April  nntil  the  first  day  of  Novettiber  in  each  year,  and 
from  eleven  o'clock  p.  m.  to  six  o'clock  a.  m.,  from  the 
first  day  of  November  in  each  year  to  the  first  day  of 
April  in  next  following  year,  and  also  at  all  times 
during  the  Sabbath  day."  The  second  section  pre- 
scribes the  penalty.  The  district  court  held  **  that  said 
ordinance  is  void,  and  the  defendant  not  guilty,  and  he 
is  hereby  discharged ;  and  judgment  is  hereby  rendered 
in  favor  of  said  defendant,  and  against  the  plaintiff,  for 
the  coata  herein,  taxed  at  $ —  ;  to  which  findings  and 
judgment  the  plaintiff  excepts." 

Hobert  H.  Baldwin^  for  appellant 

TF.  C.  Orohe,  for  appellee. 

Given,  J.— I.  The  questions  presented  on  this 
appeal  are  whether  the  city  had  authority  to  pass  the 
ordinance  under  notice,  and,  if  so,  whether  it  has  not 
been  superseded  by  subsequent  legislation.  Appellant 
contends  that  it  seeks  to  regulate  places  where  intoxi- 
cating liquors  are  sold  as  a  beverage,  and,  as  the  keep- 
ing of  such  places  is  forbidden  by  law,  the  city  has  no 
authority  to  regulate  them.  At  the  time  the  ordinance  ' 
was  passed,  the  city  had  power  to  regulate  beer  and 
wine  saloons,  under  section  463,  Code,  and  the  ordi- 
nance was  evidently  framed  with  a  view  to  regulate 
such  saloons.  Chapters  8  and  143,  Acts  Twentieth 
General  Assembly,  made  it  unlawful  to  keep  a  place  for 
the  sale  of  intoxicating  liquors,  including  beer  and  wine, 
and  it  followed  that  the  city  had  no  longer  authority  to 
regulate  such  places,  and  so  much  of  the  ordinance  as 
relates  to  the  regulation  of  places  ''  where  intoxicating 
liquors  are  sold  as  a  beverage"  is  without  authority. 
Town  of  New  Hampton  v.  Conway j  66  Iowa,  499. 

The  ordinance  is  not  for  the  regulation  of  places 
where  intoxicating  liquors  are  sold  as  a  beverage  alone, 
but  *' all  saloons  of  every  description."  Appellee  con- 
tends that  the  word   ^^  saloon,"  as  recognized  in  this 
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state,  means  only  billiard  saloons  and  places  where 
intoxicating  liquors  are  sold  as  a  beverage.  "  Words 
and  phrases  shall  be  construed  according  to  the  (Context 
and  approved  usage  of  the  language,  but  technical 
words  and  phrases,  and  such  others  as  may  have  acquired 
a  peculiar  and  appropriate  meaning  in  law,  shall  be 
construed  according  to  such  meaning."  Code,  sec.  45. 
Webster,  among  other  definitions  of  the  word  ''saloon," 
defines  it  as  *'a  hall  of  reception ;  a  large  public  room 
or  parlor;  *  *  *  apartments  for  specific  public 
uses,  as  the  saloon  of  a  steamboat,  a  refreshment  saloon, 
or  the  like."  The  agreed  statement  of  facts  show  that 
defendants'  place,  commonly  known  as  a  ''saloon"  was 
not  only  a  place  where  intoxicating  liquors  were  sold, 
but  where  refreshments,  the  sale  of  which  is  not  prohib- 
ited, were  also  sold.  "Temperance  saloon"  is  a  com- 
mon designation  for  places  where  non-intoxicating 
drinks  and  other  refreshments  are  kept  for  sale.  It  was 
a  "  saloon,"  within  the  meaning  of  the  ordinance.  The 
authority  of  the  city  to  regulate  such  a  saloon  is  not 
under  the  provision  of  section  463,  as  to  beer  and  wine 
saloons,  but  under  section  482,  providing  that  it  shall 
have  power  "to  provide  for  the  safety,'  preserve  the 
health,  promote  the  prosperity,  improve  the  morals, 
order,  comfort  and  convenience,  of  such  corporation." 
It  was  from  this  section  that  the  authority  was  derived 
to  enact  the  ordinance  as  to  saloons  other  than  beer  and 
wine  saloons.  If  defendants'  place  was  a  saloon, 
because  of  being  a  place  where  refreshment  were  law- 
fully served  and  sold,  it  was  none  the  less  a  saloon 
because  intoxicating  liquors  were  sold  in  violation  of 
law.  If  the  health,  morals,  or  good  order  of  the  city 
required  that  refreshment  saloons  should  be  closed  to 
the  public,  after  eleven  o'clock  at  night,  it  was  within 
the  power  of  the  city  to  so  ordain,  at  the  time  this 
ordinance  was  passed,  and  no  legislation  has  since 
passed  revoking  that  power.  Our  conclusion  is  that  the 
judgment  of  the  district  court  should  be 

Bevjebsed. 
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Taggy  et  al.  v.  The  Distkiot  Township  of  Monroe. 

1.      SohOOls:  TBACmNGOF  FHYBIOLOOT  AND  HTGIENB :  FURCHABB  OF 

MAPS  AND  CHABTS.  Chapter  ly  Laws  of  1886,  enjoining  upon  the 
public  schools  the  duty  of  teaching  physiology  and  hygiene  with 
special  reference  to  the  effects  of  alcoholic  drinks,  stimulants  and 
narcotics  upon  the  human  system,  under  pain  of  losing  their  share 
of  the  public-school  fund,  does  not  contemplate  that  school  districts 
shall  incur  a  debt,  in  violation  of  section  1729  of  the  Code,  in  pur- 
chasing maps  and  charts  for  facilitating  the  teaching  of  such 
subjects. 

9.     :  CONTINGENT  FUND:  WBBXi  "  UNAPPEOPBIATBD":  PUECHASB 

OF  MAPS  AND  CHABTS.  So  much  of  the  Contingent  fund  of  a  school 
district  as  is  necessary  to  be  expended  to  keep  the  schools  in 
operation  is  by  law  appropriated  to  that  purpose,  regardless 
of  the  fact  whether  or  not  orders  have  been  drawn  on  the  fund ; 
and  although  there  is  cash  on  hand  in  that  fund  in  excess  of  orders 
drawn  upon  it,  but  not  in  excess  of  the  demands  of  the  school  upon 
that  fund  for  the  fiscal  year,  there  is  no  part  of  such  fund  "  unap- 
propriated,** within  the  meaning  of  section  1729  of  the  Code, 
authorizing  the  expenditure  of  any  "unappropriated  contingent 
fund  *'  for  the  purchase  of  maps,  charts,  Qtc. 

a,   :  PUBOBASB  OF  MAPS,  ETC.,  ON  CREDIT :  PRESUMPTION  AS  TO 

CONTINGENT  FUND.  Where  a  school  district  purchased  maps  and 
charts  on  credit,  the  presumption  arises  that  there  was  no  '^  unap- 
propriated contingent  fund  *'  in  the  treasury  at  the  time  of  the 
purchase,  and  that  the  district  contracted  a  debt  therefor,  contrary 
to  section  1729  of  the  Code ;  and  the  vendor  of  such  maps  and 
charts,  before  he  can  recover  the  price  thereof,  must  overcome 
such  presumption.  (Bellmeyer  v.  Ind,  Diet,  of  MarahaUtoivn,  44 
Iowa,  664,  distinguished.) 

L     :  CONTINGENT  FUND :  WHEN  NOT  IN  TREASURY.    Money  in  the 

hands  of  the  county  treasurer  to  the  credit  of  the  school  district  is 
not  in  the  district  treasury  within  the  meaning  of  section  1729  of 
the  Code. 


: :  ORDERS  on:  precedence.    Where  there  was  an 

order  upon  the  contingent  fund  of  a  school  district  for  fuel,  and  a 
later  one  for  maps  and  charts,  and  still  a  later  one  for  the  salaries 
of  the  secretary  and  treasurer,  held  that  the  last  order  was  for 
proper  and  necessary  contingent  expenses,  and  took  precedence  of 
the  order  for  mapd  and  charts,  which  the  law  (Code,  sec,  1729) 
allows  to  be  purchased  only  with  ''unappropriated  contingent 
fund/' 
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Appeal  from  Mahaska  District  Court, — Hon.  David 

Ryan,  Judge. 

Filed,  May  16,  1890. 

■ 

The  defendant  district,  by  its  board  of  directors, 
made  to  the  plaintiff  the  following  order,  of  the  date 
indicated  thereby : 

"  State  of  Iowa,  Oskaloosa,  Sept.  20,  1886. 
**  The  Treasurer  of  District  Township  of  Monroe^  in 
MahasTca  County: 

*'  Pay  to  Yaggy,  West  &  Boucher  or  order  the  sum 
of  two  hundred  and  forty-live  dollars  on  March  1,  1887, 
from  the  contingent  fund,  for  eight  revised  anatomical 
studies.     By  order  of  the  board  of  directors. 

"  Wm.  H.  Moobs,  President. 
*'M.  S.  Hadley,  Secretary." 

The  order  is  unpaid,  and  this  action  is  to  recover 
the  amount  thereof,  with  interest.  The  defense  pleaded 
is  that,  at  the  time  the  order  was  made,  there  was  no 
unappropriated  contingent  fund  in  the  treasury  of  the 
district  to  pay  for  the  studies ;  that  the  effect  of  the  pur- 
chase was  to  create  a  debt  in  violation  of  the  statute ; 
and  that,  as  a  consequence,  the  order  is  void.  The  cause 
was  tried  to  the  court  without  a  jury,  and  the  following 
facts  and  conclusions  of  law  were  found:  ** Finding  of 
facts :  First.  That  on  the  twentieth  day  of  September, 
1886,  the  defendant,  the  district  township  of  Monroe, 
issued  to  the  plaintiff  the  order  sued  on,  which  was  for 
maps  and  charts  contracted  for,  which  said  order  was 
duly  issued  by  order  of  the  board  of  directors  of  said 
district.  Second.  That  on  September  20,  1886,  there 
was  in  the  treasury  of  the  said  district  the  sum  of  two 
hundred  and  thirty-fl^e  dollars  of  the  contingent  fund. 
Third.  On  said  twentieth  day  of  September,  1886, 
there  was  appropriated  of  said  fund  in  the  following 
order :  For  coal,  winter's  fuel,  one  hundred  and  forty- 
four  dollars ;  for  maps  and  charts  sued  on,  two  hundred 
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and  forty -five  dollars;  for  secretary  and  treasurer's  sal- 
ary, thirty  dollars.  I  find,  as  conclusions  of  law :  That 
the  plaintiff  is  entitled  to  receive  on  the  order  sued  on 
the  sum  of  ninety  dollars,  to  draw  interest  at  six  per 
cent,  from  the  date  of  said  order,  to-wit,  September  30, 
1886,  till  March  23,  1889,  to- wit,  one  hundred  and  three 
and  fifty-four-hundredths  dollars.  I  further  find  that 
the  orders  drawn  upon  said  contingent  fund  are  entitled 
to  priority  in  the  order  in  which  they  were  appropri- 
ated." To  these  findings  and  conclusions  both  parties 
excepted,  and  both  parties  appeal. 

Geo.  W.  Lafferty  and  G.  C.  Morgan^  tor  plaintiffs. 
James  A.  Rice^  for  defendant. 

Granger,  J.— I.    By  chapter  1,  Acts  Twenty-first 

General    Assembly,   it   is    provided:     "Sec.   1.    That 

1  Soft      •        physiology  and    hygiene,   which   must  in 

teaching  of     each  divisiou  of  the  subject  thereof  include 

physiology 

and  hygiene :  Special  reference  to  the  effects  of  alcoholic 

pnrohaaeof        ,    .    ,  .         , 

^psand  dnnks,  stimulants  and  narcotics  upon  the 
human  system,  shall  be  included  in  the 
branches  of  study  now  and  hereafter  required  to  be 
regularly  taught  to,  and  studied  by,  all  pupils  in 
the  common  schools.  *  ♦  *  Sec.  2.  It  shall  be  the 
duty  of  all  boards  of  directors  of  schools  and  of  boards 
of  trustees,  and  of  county  superintendents  in  the  case  of 
normal  institutes,  to  see  to  the  observance  of  this  stat- 
ute, and  make  provision  therefor ;  and  it  is  especially 
enjoined  on  the  county  superintendent  of  each  county 
that  he  include  in  his  report  to  the  superintendent  of 
public  instruction  the  manner  and  extent  to  which  the 
requirements  of  section  1  of  this  act  are  complied  with 
in  the  schools  and  institutes  under  his  charge,  and  the 
secretary  of  school  boards  in  cities  and  towns  is  espe- 
cially charged  with  the  duty  of  reporting  to  the  superin- 
tendent of  public  instruction  as  to  the  observance  of 
said,  section  1  hereof  in  their  respective  town  and  city 
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schools,  and  only  such  schools  and  educational  insti- 
tutions reporting  compliance  as  above  required  shall 
receive  the  proportion  of  school  funds  or  allowance  of 
public  money  to  which  they  would  be  otherwise  enti- 
tled.'* The  ^* studies"  referred  to  in  the  order  were 
designed  for  compliance  with  these  provisions  of  the 
law.  By  section  1729  of  the  Code,  it  is  provided  that 
the  board  of  directors  "may  use  any  unappropriated 
contingent  fund  in  the  treasury  to  purchase  records, 
dictionaries,  maps,  charts  and  apparatus  for  the  use  of 
the  schools  in  their  districts,  but  shall  contract  no  debt 
for  this  purpose. '* 

It  is  not  questioned  in  argument  but  that  the 
"studies"  for  which  the  order  was  given  come  within 
the  articles  enumerated  in  section  1729,  they  being 
really  maps  or  charts  ;  but  it  is  urged  that  the  section 
has  no  application  to  the  act  in  question ;  that,  as  we 
understand,  the  act  necessarily  excludes  its  operation, 
because,  if  allowed  to  operate,  it  would  defeat  the  pur- 
poses of  the  act.  We  do  not  think  the  position  main- 
tainable. The  act  in  question  became  operative  July  4, 
1886,  and  the  purchase  was  made  September  20,  1886. 
The  argument  then  proceeds  upon  the  theory  that  the 
law  is  mandatory  as  to  making  provisions  for  these 
studies,  and,  as  between  the  taking  effect  of  the  law 
and  the  purchase  there  was  no  opportunity  for  raising 
funds  for  such  purchase,  the  limitations  of  the  section 
could  not  have  been  intended.  Without  committing 
ourselves  to  a  definite  view  of  the  law  as  to  what  the 
board  could  or  should  do  in  making  the  necessary 
"provision  therefor"  under  the  act,  we  think  the  con- 
struction claimed  is  rather  forced  than  natural,  when 
all  the  provisions  of  the  law  are  considered.  To  the 
end  that  the  act  shall  be  observed,  it  is  true  that  an 
official  supervision  is  created,  with  a  means  of  official 
information  as  to  compliance  by  the  different  boards, 
and  a  public  forfeiture  is  provided  as  a  penalty  for  non- 
compliance. But  the  duty  of  making  "provisions 
therefor"   is  only  enjoined  under  the  law,   and*  the 
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intention  mast  have  been  that  the  board  should  make 
the  provisions  only  as  they  were  able  to  do  under  exist- 
ing laws.  The  law  intended  future  action  in  making 
the  provisions,  and,  of  course,  such  action  as  was  legal. 
To  our  minds,  the  act  did  not  require  an  expenditure  of 
money  until,  under  existing  law,  the  money  could  be 
procured ;  and  no  forfeiture  of  allowance  could  legally 
result  from  a  failure  to  make  earlier  provision.  Section 
1729  provides  for  the  purchase  of  such  articles  as.  were 
purchased  by  the  board,  and,  if  their  procurement  was 
intended  by  the  act,  the  legislature  knew  of  the  limita- 
tions of  the  section,  and  would,  we  must  believe,  have 
provided  for  their  exemption,  if  it  so  intended,  other- 
wise than  by  a  doubtful  implication  ;  and,  again,  there 
is  nothing  in  the  law  making  a  purchase  of  these  or  like 
maps  an  absolute  essential  to  a  compliance  with  it. 
The  branches  may  be  studied  and  taught  without  such 
maps,  although,  perhaps,  much  better  with  them. 
They  are  not  a  necessity,  in  the  eye  of  the  law. 

II.    It  will  conduce  to  brevity  in  this  opinion  if  we 
here  consider  an  assignment  of  error  by  the  defendant, 

^  .  ^^^^    as,  with  our  view,  it  practically  disposes  of 

■gentiund:      the  caso  ou  appeal.     As  we  hold  that  the 

when     anap-  * -^ 

^uroSuw1)i  limitation  of  section  1729  applies  to  pur- 
Siru*''**  chases  of  this  character, — that  is,  that  such 
purchases  must  be  from  an  unappropriated 
contingent  fund  in  the  treasury, — it  becomes  quite 
important  to  know  what  constitutes  an  "  unappropriated 
fund,"  within  the  meaning  of  the  section.  The  district 
court  evidently  regarded  the  act  of  the  board  in  making 
purchases  or  orders  for  payments  as  the  appropriation 
intended,  as  will  be  seen  by  its  findings  of  fact  num- 
bers 2  and  3.  To'our  minds  such  a  conclusion  does  not 
meet  the  true  spirit  and  purpose  of  the  law.  By  tak- 
ing the  statute  betgring  on  this  subject  '*by  the  four 
comers,"  and  looking  at  it  to  see  and  know  its  real 
design,  the  task  does  not  seem  to  be  difficult.  Much  of 
the  difficulty  of  interpretation  lies  in  attaching  a  tech- 
nical   definition    to   the    word   ^'appropriation,"   and 


^ 
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really  overlooking  the  purpose  of  the  law.  By  having 
in  mind  one  express  provision  of  the  section,  we  will  be 
aided  much  to  reach  a  conclusion.  The  section  in  sub- 
stance says  that  no  debt  shall  be  contracted  for  the 
purpose  of  purchasing  such  articles.  Now,  if  the 
board,  for  the  purpose  of  purchasing  the  articles,  con- 
tracts ek  debt,  it  violates  the  law.  In  addition  to  this, 
and  in  harmony  with  the  thought,  the  purchase  must 
be  from  the  contingent  fund  in  the  treasury.  It  must 
be  a  cash  purchase.  The  money  must  be  on  hand  for 
that  purpose.  The  money  on  hand  must  be  unappro- 
priated for  other  purposes. 

We  now  reach  the  question  if  the  act  of  the  board 
in  making  orders  or  payments  is  the  appropriation 
intended.  Section  1747  pro vides.  that  the  treasurer  shall 
hold  all  moneys  belonging  to  the  district,  and  pay  them 
out  on  the  order  of  the  president,  countersigned  by  the 
secretary.  Section  1748  provides  for  three  distinct 
funds,  with  each  of  which  a  separate  account  is  to  be 
kept,  namely,  teachers',  school-house,  and  contingent. 
The  contingent  fund  is  designed  for  rent,  fuel,  repairs 
and  all  other  contingent  expenses  necessary  for  keeping 
the  school  in  operation.  The  law  is  mandatory  that  the 
board  shall  provide  a  place  for  the  school,  a  teacher, 
fuel,  and  other  matters  necessary  to  keep  the  school  in 
operation.  It  may  then  aid  the  operations  of  the  school 
by  the  purchase  of  maps,  etc.,  as  provided  in  section 
1729.  Now,  suppose  a  district  has  in  its  contingent 
fund,  or  available  thereto,  for  a  fiscal  period,  two  hun- 
dred dollars,  and  that  this  amount  is  necessary  to  pro- 
cure fuel  and  pay  other  necessary  expenses  to  keep  the 
school  in  operation.  If  it  applies  it  for  that  purpose,  it 
certainly  cannot  buy  maps  or  charts  during  that  period, 
for  it  has  not  the  unappropriated  money  in  the  treasury, 
and  it  must  not  contract  a  debt  for  that  purpose.  But 
can  it  do  this — appropriate  the  money  on  hand  for  the 
maps  and  charts — and  go  in  debt  for  the  fuel  arid  other 
necessary  expenses  for  keeping  the  school  in  operation  i 
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Would  not  that,  to  all  intents  and  purposes,  be  con- 
tracting a  debt  for  the  purpose  of  buying  the  maps  and 
-charts  ?  We  think  so,  and  that  it  would  be  a  plain  vio- 
lation of  the  spirit  of  the  law«  Our  conclusion  is  that 
the  law  appropriates  the  contingent  fund  on  hand  or 
available  to  the  necessary  expenses  of  keeping  the 
school  in  operation,  so  far  as  it  is  necessary  for  that  pur- 
pose, and  that  it  is  illegal  for  the  board  to  divert  it  from 
that  purpose  to  buy  the  articles  specified  in  section 
1729. 

If  it  be  said,  how  can  such  purchases  be  made  ?  the 
answer  will  be,  it  is  the  duty  of  the  board,  when  it  con- 
templates such  a  purchase,  to  estimate  the  expenses  of 
keeping  the  school  in  operation  for  the  fiscal  i)eriod ; 
and  if  the  money  in  the  treasury,  or  available  thereto, 
during  such  period,  is  in  excess  of  such  requirements, 
the  excess  would  be  unappropriated ;  for  the  design  of 
the  law  is  to  keep  the  school  in  operation,  and  for  that 
purpose  appropriates  only  what  is  necessary.  Such 
unappropriated  money  may  be  used  by  the  board  for 
discretionary  purposes,  of  which  the  purchase  of  maps 
is  one,  and  provision  may  be  made  for  such  excess. 

Both  parties  on  appeal  assigned  error  by  the  court 
as  to  its  findings  of  fact,   urging  that  they  are  not 

sustained  by  the  evidence.     With  our  view, 
'  Zh^^oT      it  is  not  necessary  to  decide  these  questions. 
S^Tpri-    Before  there  can  be  a  valid  judgment  on  the 
to^non^Dt  order,  it  must  appear  that  at  its  issuance  it 
had  the  support,  at  least  to  some  extent,  of 
-an  unappropriated  fund  for  its  payment ;  otherwise  it 
was  wholly  a  purchase  upon  credit,  and  void.     The 
order  upon  its  face  shows  that  it  was  issued  September 
20,  1886,  and  made  payable  March  1,  1887 ;  from  which 
we  infer  it  was  a  credit  transaction,  or  that  there  was 
not  money  at  the  time  of  the  issuance  for  its  payment. 
The  findings  of  fact  specify  an  amount  of  contingent 
fund  on  hand,  but  they  do  not  show  the  amount  neces- 
sary to  keep  the  school  in  operation.    There  were  some 
specific  appropriations,  but  it  does  not  appear  that  more 
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would  not  be  necessary  ;  that  is,  there  is  no  such  show- 
ing that  we  can  assume  such  fact  as  a  matter  of  law. 
With  the  inference  to  be  drawn  from  the  order,  the 
burden  would  be  with  the  defendant  to  show  that  it  had 
support  in  the  condition  of  the  contingent  fund  when 
issued,  and  in  this  respect  the  case  differs  from  that  of 
Belhneyer  v.  Ivd.  DisL  of  MarshalUown^  44tIowa,  564. 
In  that  case  the  abstract  furnished  no  facts  from  which 
an  inference  could  be  drawn  as  to  the  fund,  and  the 
court  presumed  that  the  board  did  its  duty,  and  only 
made  the  purchase  from  unappropriated  funds. 

There  is  some  contention  in  the  record  and  arguments 
over  money  in  the  hands  of  the  county  treasurer  to  be 

drawn,  and  as  to  whether  such  money  is 
<•— •jj^dV''*  *'^^  ^^  treasury,"  within  the  meaning  of 
SSmu??.'  ^  section  1729.  We  think  the  law  means  in 
the  treasury  of  the  district.  As  we  have 
said,  the  law  cpntemplates  cash  on  hand  for  payment, 
and  the  board  can  only  use  it  for  payment  if  in  the 
hands  of  its  treasurer. 

The  foregoing  views  quite  clearly  indicate  our  answer 
to  the  query  whether  it  was  error  to  hold  that  the 

claim  of  plaintiffs  took  precedence  of  the 

*  orders  on":      allowauco  of  thirty  dollars  for  salaries  to 

the  secretary  and  treasurer.  We  think  such 
salaries  are  a  part  of  the  necessary  expenses  of  keeping 
the  schools  in  operation,  and  to  which  the  money  should 
be  first  applied.  The  officers  to  perform  the  duties 
required  by  the  law  are  necessary  to  keep  the  schools  in 
operation,  and  without  their  aid  the  schools  would  stop, 
taxes  could  not  be  levied,  school  houses  built,  nor 
teachers  employed.  To  the  extent  that  the  law  allows 
them  compensation  they  are  no  more  required  to  wait 
for  payment,  that  maps  may  be  bought,  than  are  those 
who  furnish  fuel  or  make  repairs.  In  this  respect  the 
court  was  in  error.  It  does  not  appear  from  the  record 
that  it  was  the  purpose  of  the  defendant  district  to 
retain  the  charts,  but,  on  the  contrary,  it  was  willing  to 
return  them.     With  these  views,  it  is  not  necessary 
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to  consider  other  questions  discussed,  which  discussion 
resulted  from  a  different  view  as  to  what  constitutes  an 
appropriation  of  funds.  It  follows  that  the  judgment  is 
Reversed  as  to  defendant's  appeal;  affirmed  as 
TO  plaintiff's  appeal. 


Qoddard  &  Sons  v.  GfuiTTAR  et  al. 

Garnishment:  fraud  without  injury.  Plaintiffs  caused  defend- 
ants to  be  garnished  on  the  ground  that  they  held  property  of  the 
attachment  defendants.  Defendants  answered  that  the  attach- 
ment defendants  executed  to  them  a  chattel  mortgage  to  secure  a 
Talid  debt,  and  that  they  had  taken  and  sold  the  chattels  there- 
under, but  the  amount  realized  did  not  satisfy  their  claim.  Plain- 
tiffs replied  that  said  mortgage  was  procured  ^by  fraud,  whereby 
the  attachment  defendants  were  induced  to  execute  it  in  the  belief 
that  they  were  to  retain  possession  of  the  chattels,  and  that  one 
purpose  of  the  fraud  was  to  deprive  the  mortgagors  of  the  oppor- 
tunity of  paying  plaintiffs'  claim.  Held  that  this  reply  was  prop- 
erly stricken  from  the  files  because — 

(1)  Since  defendants*  claim  was  a  valid  one,  and  the  attachment 
defendants  intended  to  execute  a  valid  mortgage  to  secure  it, 
and  it  does  not  appear  that  the  chattels  were  worth  more 
than  the  amount  of  the  claim  secured,  but  rather  less,  plain- 
tiffs were  in  no  way  damaged  by  the  alleged  fraud. 

(2)  If  the  attachment  defendants  were  injured  by  the  alleged 
fraud,  such  injury  was  no  ground  of  complaint  on  the  part 
of  plaintiffs. 

Appeal  from    Pottawattamie   District    Court, — Hon. 

C.  F.  LooFBOUROw,  Judge. 

Filed,  May  16,  1890. 

This  Is  a  proceeding  by  garnishment,  whereby 
plaintiffs,  as  attaching  creditors  of  Skelton  &  Rice,  seek 
to  charge  the  garnishees,  on  the  ground  that  they  hold 
property  of  defendants  in  attachment.    A  motion  to 
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Strike  the  pleading  of  plaintiffs,  controverting  the  gar- 
nishees' answer  denying  their  liability  in  the  proceed- 
ing, was  sustained.     Plaintiffs  appeal. 

8app  &  Pusey^  for  appellants. 

Wright^  Baldwin  &  ffaldane^  for  appellees. 

Beck,  J. — I.  The  plaintiff,  upon  an  attachment, 
issued  in  an  action  against  Skelton  &  Rice,  caused  the 
garnishees  in  the  case  to  be  served  with  process  of  gar- 
nishment. They  answered,  alleging  that,  prior  to  the 
commencement  of  plaintiffs'  action,  the  defendants 
executed  to  them  a  chattel  mortgage  upon  a  stock  of 
merchandise,  of  which  defendant  took  possession  under 
the  mortgage,  before  the  issuing  of  plaintiffs'  attach- 
ment, and  proceeded  to  foreclose  the  mortgage  by  notice 
and  sale,  and  applied  the  money  realized  thereon  upon 
the  debt  secured  by  the  mortgage,  a  balance  remaining 
unpaid,  as  the  amount  realized  by  the  foreclosure  was 
less  than  the  debt.  The  plaintiff  filed  an  answer  alleg- 
ing  that  the  garnishees  induced  the  debtors  to  execute 
the  mortgage  by  false  and  fraudulent  representations, 
to  the  effect  that  the  garnishees  would,  upon  the  per- 
formance of  certain  conditions,  among  which  was  the 
retiring  of  Rice  from  the  firm,  permit  Skelton  to  retain 
the  possession  of  the  goods,  and  would  assist  him  to  go 
on  with  the  business  until  the  maturity  of  the  notes 
secured  by  the  mortgage,  and  that  the  debtors  were 
induced  by  these  and  other  false  representations  to  sign 
the  mortgage  without  reading  ;  and,  therefore,  they  did 
not  know  that  the  mortgagees  had  the  power,  under  the 
mortgage,  to  take  possession  of  the  goods.  Tt  is  alleged 
in  the  answer  of  the  plaintiff  that  the  garnishees  failed 
to  keep  and  perform  these  promises,  though  the  debtors 
did  fulfill  the  conditions  upon  which  these  promises 
were  made.  Plaintiffs  charge  that  the  mortgage  was 
obtained  for  the  purpose  of  depriving  the  debtors  of  the 
opportunity  of  paying  plaintiffs'  claim,  and  is,  there- 
fore, fraudulent  as  to  them,  as  well  as  to  the  debtors^ 
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and  is  nnll  and  void.  The  garnishees  moved  to  strike 
out  the  answer  of  plaintiffs,  on  the  ground  that  it  set  up 
no  facts  avoiding  the  mortgage.  The  motion  was,  we 
think,  rightly  sustained. 

II.  It  is  not  shown  or  alleged  that  the  mortgagors 
were  not  indebted  to  the  garnishees,  nor  is  it  alleged 
that  the  mortgagors  did  not  intend  to  execute  a  mort- 
gage on  the  property  to  secure  the  garnishees'  claim. 
On  the  contrary,  we  are  authorized  to  infer,  from  the 
allegations  of  the  answer  of  plaintiffs,  that  it  was  the 
purpose  of  the  mortgagors  to  execute  a  valid  mortgage 
on  the  goods.  The  point  of  complaint  of  plaintiffs  is 
that  the  terms  and  conditions  of  the  mortgage  were 
fraudulently  concealed  from  the  mortgagors,  and  the 
representations  and  promises  inducing  the  execution  of 
the  mortgage  were  false. 

III.  It  cannot  be  denied  that,  had  the  mortgage 
been  executed  without  the  representations,  promises  and 
concealments  alleged  in  plaintiff 's  answer,  it  would  have 
been  a  lien  upon  the  goods,  and  would  have  held  them, 
as  against  plaintiffs'  claim.  It  is  not  alleged  that  the 
goods  exceeded  in  value  the  amount  of  the  garnishees' 
claim.  As  they  sold  for  less,  the  inference  is  that  they 
were  of  less  value.  Therefore,  it  clearly  appears  that 
plaintiffs'  condition  now  is  not  different  from  what  it 
would  have  been  in  the  absence  of  the  fraudulent  acts 
of  which  they  complain,  and  which  must  be  regarded  as 
Admitted  by  the  motion.  The  case  is  one  in  which 
alleged  fraudulent  acts  caused  no  possible  injury  or  pre- 
judicial effects  upon  the  rights  or  property  of  plaintiffs. 
They  are,  therefore,  entitled  to  no  remedy  based  thereon. 

IV.  It  may  be  possible  that  Skelton,  or  Skelton 
&  Rice,  sustained  injury  and  prejudice  by  the  acts  of 
the  garnishees  complained  of  by  plaintiffs,  and,  upon 
the  facts,  are  entitled  to  a  remedy  against  the  garnishees. 
But  plaintiffs  c&nnot  recover  for  the  wrongs  they  suf- 
fered. These  views  lead  to  the  conclusion  that  the  dis- 
trict court  rightly  decided  the  case.  The  judgment  is, 
thi^refore,  Affirmed. 
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1.  Intoxicating  Liquors:  unlawful  balbs:  damages:  libn  on 
LEASED  PREMISES ;  KNOWLBDOB  OF  LESSOR.  Where  the  lessee  of 
defendant's  lot  kept  a  saloon  thereon,  and  therein  sold  intoxicating 
liquors  to  plaintiff's  husband,  an  habitual  drunkard,  with  the 
knowledge  and  consent  of  defendant,  a  judgment  obtained  by 
plaintiff  against  the  lessee  for  damages  on  aocount  of  such  unlaw- 
ful sales  was  a  lien  on  the  leased  premises  (  Code,  sees.  1557,  1559) ; 
and  if  defendant  knew  of  such  unlawful  sales,  as  the  evidence 
( see  opinion )  shows  he  did,  and  made  no  objection  thereto,  he  will 
be  presumed  to  have  consented  thereto. 

2.      :     ENFORCING     LIEN*.     EVIDENCE    AS    TO    AMOUNT.       In    SUCh 

case  the  judgment  against  the  lessee,  to  which  defendant  was  not 
a  party,  was  not  conclusive  as  to  the  amount  to  which  defendant's 
property  should  be  subjected  ( Buckham  v,  Orape,  65  Iowa,  535 ) ; 
but,  in  an  action  to  establish  and  enforce  the  judgment  as  a  lien, 
held  that  it  was  not  essential  to  show  by  evidence  all  the  ingredi- 
ents which  went  to  make  up  the  judgment,  but  that  it  was  suffi- 
cient to  show  that  the  amount  of  the  judgment  was  justified  by 
the  facts,  whether  they  embraced  all  that  was  proved  on  the 
former  trial  or  not. 

3.     :  :  SEPARATE  ACTIONS.    In  such  case  the  lessor  could 

not  object  that  he  was  not  made  a  party  to  the  first  action  ;  for, 
while  a  joint  action  might  have  been  maintained  against  him  and 
his  lessee,  it  is  lawful  in  such  cases  to  bring  an  action  against  the 
saloon-keeper  and  prosecute  it  to  judgment,  and  to  bring  a  subse- 
quent action  against  the  landlord  to  make  the  judgment  a  lien  on 
the  premises.    (See  opinion  for  citations.) 

4.     :  :  FORM  OF  ACTION :  WAIVER.    Where  the  action  to 

enforce  the  lien  in  such  case  was  brought  in  equity,  and  defendant 
made  no  objection  to  that  form  of  action,  and  it  was  treated  by 
all  parties  and  the  court  as  an  equitable  action,  it  is  too  late  in  this 
court  to  complain  that  it  was  tried  in  the  wrong  forum.  (See 
opinion  for  citations.) 

5.     :  :  JOINT  TORT-FEASORS :  SATISFACTION.    In  such  case 

the  saloon-keeper  and  the  landlord  were  not  joint  wrongdoers  ; 
but,  if  they  were,  it  would  not  follow  that  a  partial  payment  of 
the  jud;^ment  against  the  former  would  discharge  the  property 
of  the  latter,  since  a  partial  payment  is  no  satisfaction. 

: :  PERSONAL  JUDGMENT  POK  COSTS.    While  In  such 


6 


case  no  personal  judgment  can  be  rendered  against  the  landlord  for 
the  amount  of  the  lien,  he  is  personally  liable  for  the  costs  made  by 
his  resistance  to  the  action  to  enforce  the  lien.  (See  Oode,  sec.  3933.) 
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Appeal  from  Poweshiek   District   Court — Hon.    D. 

Ryan,  Judge. 

Piled,  May  17,  1890. 

The  plaintiff  is  the  wife  of  William  A.  McVey. 
In  the  year  1883,  she  commenced  an  action  against  one 
Casper  Nelk  for  damages  she  alleged  she  had  sustained 
by  reason  of  the  unlawful  sale  of  intoxicating  liquors  to 
her  husband.  A  trial  was  had,  which  resulted  in  a 
judgment  for  the  plaintiff.  Nelk  kept  his  saloon  at 
Brooklyn,  in  Poweshiek  county,  on  a  certain  lot  owned 
by  the  defendant  herein.  It  appears  that  Nelk  owned 
the  building  in  which  he  carried  on  his  business.  After 
judgment  was  rendered  an  execution  was  issued  thereon, 
and  the  building  was  levied  upon  and  sold  for  a  small 
amount,  which,  with  the  costs,  was  credited  on 
the  judgment.  This  action  in  equity  was  commenced 
in  the  year  1884,  in  which  the  plaintiff  demands  a  decree 
establishing  the  judgment  as  a  lien  upon  the  said  land 
of  defendant,  and  upon  the  saloon  building,  prior  to 
any  lien  of  the  defendant  for  rent,  upon  the  ground 
that  the  alleged  unlawful  sales  of  intoxicating  liquors 
to  her  husband  were  made  with  the  knowledge  and  con- 
sent of  the  defendant.  The  defendant  took  issue  with 
the  averments  of  the  petition,  and  the  cause  was  set 
down  for  trial  on  written  evidence  in  the  form  of  depo- 
sitions. A  trial  was  had,  and  a  decree  was  entered  for 
the  plaintiff.     Defendant  appeals. 

Haines  &  Lyman,  for  appellant. 

Scott  <fe  Clute^  for  appellee.. 

RoTHROOK,  C.  J. — T.     The  unlawful  sales  of  liquor 

by  Nelk  to  the  plaintiff's  husband  are  alleged  to  have 

t    iNToxioATiHe  ^^^^  made  on  the  said  premises  in  the  years 

"  iS*wni7iiu£»:   ^^1»  ^^^  ^"^  ^^^3-     ^^  appears  that  dur- 

on'^SSBd"*"  ing  the  years  named  Nelk  was  authorized 

t?r<Sl^fldfe      ^y  ^  permit  or  license  from   the  town  of 

«»fiesMor        Brooklyn    to    keep    a    beer    saloon.     The 


'• 
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statute  then  authorized  the  sale  of  beer,  bat  the  sale 
of  beer  to  minors,  to  intoxicated  persons,  or  habitual 
drunkards  was  unlawful,  whether  the  saloon-keeper  had 
a  license  or  not,  and  a  judgment  rendered  against  the 
keeper  of  the  saloon  was  a  lien  on  the  real  estate  where 
the  liquor  was  sold,  if  the  unlawful  sales  were  with  the 
knowledge  and  consent  of^  the  owner.  Code,  sees. 
1657,  1558.  It  is  claimed  by  counsel  for  appellant  that 
the  evidence  does  not  show  that  intoxicating  liquors 
were  sold  to  plaintiff's  husband  contrary  to  law,  with 
the  knowledge  and  consent  of  the  defendant. 

We  have  carefully  examined  the  evidence  on  this 
question,  and  our  conclusion  is  that  the  evidence  shows, 
without  much  doubt,  that  the  plaintiff 's  husband  was 
a  notorious  and  habitual  drunkard.  His  drunkenness 
was  such  as  to  be  observed  by  all  his  acquaintances.  He 
was  habitually  drunk  on  the  streets,  and  in  Nelk's 
saloon,  and  at  all  other  places  where  he  was  found.  The 
defendant  lived  near  the  saloon,  and  sometimes  visited 
it,  and  it  is  impossible  to  believe,  from  the  testimony  of 
the  witnesses,  that  he  did  not  know  of  the  habits  or 
McVey,  and  of  the  fact  that  Nelk  was  selling  intoxica- 
ting liquor  to  him.  If  he  knew  it,  and  made  no  objec- 
tion thereto,  it  is  fair  to  infer  that  he  consented  that  his 
property  might  be  used  as  a  place  for  the  unlawful  sale 
of  intoxicating  liquor. 

II,  It  having  been  determined  by  this  court  in 
Buckham  v.  Orape^  66  Iowa,  535,  that  the  judgment 
J  .  g^_       against  the  saloon-keeper  is  not  evidence  of 

lienf  evidence  ^^^  amouut  to  which  the  property  of  the 
as  to  amount,  landlord  of  a  saloon-keeper  should  be 
subjected,  the  plaintiff  in  this  action  set  forth  the  facts 
fully  in  the  same  manner  as  in  the  original  action,  and 
the  original  petition  against  Nelk  was  exhibited  with 
the  petition  in  this  case,  and  made  a  part  of  it,  and  the 
proof  abundantly  shows  that  the  plaintiff  suffered 
damages  in  the  full  amount  of  the  original  judg- 
ment.    If  we  were  to  be  called  upon  to  fix  the  amount 
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of  damages  from  the  evidence,  we  would  find  the  same 
to  be  more  than  the  judgment. 

It  is  claimed  by  counsel  for  appellant  that  the 
issues  in  the  two  cases  were  not  the  same ;  that  in  the 
original  action  a  charge  was  made  for  violence  and 
assaults  made  upon  the  plaintiff  by  her  husband  when 
he  was  in  a  state  of  intoxication,  and  that  there  was  no 
such  evidence  introduced  'on  the  trial  in  this  case.  We 
do  not  think  it  is  essential  to  show  by  evidence  all  of 
the  ingredients  which  went  to  make  up  the  former 
judgment.  It  is  sufficient  if  it  is  made  to  appear  that 
the  judgment  was  justified  by  the  facts,  whether  they 
embrace  all  that  was  proved  upon  the  former  trial  or 
not. 

III.  It  is  urged  that  this  action  will  not  lie,  because 
the  saloon-keeper  and  his  landlord   should  have  been 

joined  in  the  same  action.     It  is  true  that 

8.  — —  •  •  • 

■  sepaVate  ao-    this  court  held  in  Loan  v.  Hineyy  63  Iowa, 

89,  that  a  joint  action  might  be  maintained 
against  both,  and  that  it  was  error  to  deny  to  the 
landlord  a  trial  by  jury,  and  then  to  establish  the  lien 
of  the  judgment  under  an  equitable  issue  in  the  same 
action.  But  this  court  never  has  determined  that  an 
action  may  not  be  brought  against  the  saloon-keeper, 
and  prosecuted  to  judgment,  and  another  action  against 
the  landlord  to  make  the  judgment  a  lien  on  the 
premises.  On  the  contrary,  while  the  question  is  not 
directly  determined,  the  right  to  maintain  two  actions 
is  recognized  in  La  France  v.  KrayeTy  42  Iowa,  143, 
and  in  Buckham  v,  Orape^  65  Iowa,  535.  We  think  that 
it  ought  not  to  be  held  that  a  subsequent  action  against 
the  landlord  may  not  be  maintained. 

IV.  It  is  next  claimed  that  the  petition  should 
have  been  dismissed  because  there  was  no  equitable 

issue  for  trial;  that  the  action    is  solely 
*  SraioTao-     cognizable  at  law.     It  is  enough  to  say  of 

tHis  question  that  the  petition  purports  to 
present   an  equitable   claim.     The   defendant,  by  his 
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answer,  recognizes  the  fact  that  the  action  is  in  equity, 
and  asks  a  decree  that  the  judgment  of  the  plaintiff 
shall  not  be  held  to  be  a  lien  on  any  interest  or  lien  the 
defendant  may  have  on  the  building  which  was  sold  on 
execution  against  ISfelk.  The  cause  was  set  down  for 
trial  on  depositions,  and  was  so  tried.  After  all  this 
acquiescence  in  the  form  of  the  action,  the  defendant 
ought  not  now  to  be  heard  to  complain  that  the  cause 
was  tried  in  the  wrong  forum.  O^Brien  v.  Putney ^  65 
Iowa,  292 ;  Tugel  v.  Tugel^  38  Iowa,  349 ;  Van  Orman 
0.  MerrilU  27  Iowa,  476. 

V.  It  is  said  that  the  saloon-keeper  and  his  land- 
lord are  joint  tort-feasors,  and  that,  as  the  plaintiff 
5  . .       prosecuted  her    action  to    judgment,    and 

JelSort  fsat-  collected  a  part  of  it  by  execution,  she  has 
iflfaotton.  jjQ  right  to  maintain  another  action  against 
the  landlord.  It  appears  to  us  that  the  parties  are  not 
joint  wrongdoers,  as  claimed  by  counsel.  There  is  no 
liability  of  the  landlord  other  than  the  subjection  of  his 
property  to  the  payment  of  the  judgment.  Besides,  it 
is  a  fundamental  principle  of  the  law  that  separate 
actions  may  be  maintained  against  joint  wrongdoers, 
but  that  one  satisfaction  shall  bar  further  proceedings. 
There  has  been  no  satisfaction  in  the  former  action.  A 
partial  payment  is  no  satisfaction. 

VI.  The  court  rendered  a  personal  judgment  against 
the  defendant  for  the  costs  of  this  action.  It  is  claimed 
-  . .      the  law  does  not  authorize  a  personal  judg- 

fadgmeat  nient.  This  is  true,  so  far  as  the  damages 
foroosta.  are  iuvolved.  But  the  costs  are  no  part  of 
the  damages.  If  the  defendant  had  not  resisted  the 
action,  the  costs  would  not  have  accrued,  and,  under 
section  2933  of  the  Code,  **  costs  shall  be  recovered  by 
the  successful  against  the  losing  party."  The  decree  of 
the  districi  court  will  be  Affirmed. 
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The  Keokuk  Gaslight  and  Coke  Company  v.  The 

City  of, Keokuk. 

1.  Former  Adjudioation:  validity  of  ordinanob.  In  a  former 
action  between  the  parties  hereto,  a  certain  ordinance  of  the 
defendant  city  was  adjudfi:ed  to  be  valid.  Held  that  the  city 
could  not,  in  this  action,  question  the  validity  of  that  ordinance 
on  any  ground  which  existed  or  might  have  been  urged  against  it 
in  the  former  action. 

2.  Contraots :  ordinances  :  coNSTRUcnoN :  bvidencb  to  explain. 
The  defendant  city,  by  ordinance,  conferred  upon  plaintiff  certain 
privileges,  including  the  right  to  light  the  city  with  gas  at  a  cer- 
tain price,  for  a  period  of  twenty  years  from  July  1,  1868.  It  was 
provided  in  the  same  ordinance  that  at  the  end  of  ten  years  from 
said  date,  or  of  each  succeeding  five  years,  the  city  should  have  the 
privilege  of  purchasing  all  of  plaintiff  *s  property,  rights  and  privi- 
leges at  a  price  to  be  fixed  by  referees,  and  that  plaintiff  should 
continue  to  enjoy  all  its  privileges  until  such  purchase  should 
be  made.  Held  that  the  ordinance,  taken  as  a  whole,  conferred 
upon  plaintiff  no  privileges  which  ran  for  more  than  twenty  years 
from  July  1,  1868,  even  though  the  city  did  not  exercise  its  option 
to  purchase ;  and  that,  after  July  1,  1888,  plaintiff  could,  in  the 
absence  of  any  further  contract,  recover  only  the  reasonable  value 
of  lighting  defendant's  streets.  Also,  held  that,  since  the  language 
of  the  ordinance  was  not  ambiguous,  parol  evidence  was  not 
admissible  to  explain  it. 

Appeal  froni  Lee  District  Court. — Hon.  Charles  H. 

Phelps,  Judge. 
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Filed,  May  17,  1890. 

Action  to  recover  $131.20,  balance  claimed  under 
contract  for  lighting,  extinguishing  and  cleaning  defend- 
ant's street-lamps,  and  for  gas  furnished  during  the 
quarter  ending  October  1,  1888.  The  case  was  submit- 
ted to  the  court,  and  upon  the  finding  of  facts  and  con- 
clasions  of  law  made,  judgment  was  entered  dismissing 
the  plaintiflE's  petition,  and  for  costs^  from  which  plain- 
tiff appeals. 
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On  Jane  20,  1865,  the  city  council  ps^sed  ordinance 
number  68,  granting  to  Edward  Killbourne  and  Wil- 
liam Herrick,  their  associates,  successors  or  assigns, 
either  as  individuals  or  as  a  corporation;  permission  to 
use  the  streets,  etc.,  of  said  city  for  the  purpose  of  lay- 
ing down  pipes  for  conveying  gas  for  supplying  the  said 
city  and  the  inhabitants  thereof  with  gaslights,  subject 
to  certain  conditions,  and  with  restrictions  as  to  prices, 
etc.  It  was  provided  therein  that  the  city  should  fur- 
nish the  lamp-posts,  burners  and  meters,  if  needed,  for 
city  lamps,  and  that  the  price  of  gas  for  streetlampa 
should  not  exceed  thirty  dollars  per  year  for  each  lamp, 
including  lighting,  extinguishing,  cleaning  and  repair- 
ing. It  was  expressly  declared  that  the  privilege  was 
not  exclusive.  September  25,  1855,  an  amendment  was 
passed  extending  the  time  for  laying  the  first  two  miles 
of  pipe,  and  providing  that,  in  consideration  of  Kill- 
bourne  and  Herrick  furnishing  city  lamp-posts  at  their 
own  expense,  whenever  and  wherever  the  city  council 
should  direct,  they  were  granted  the  exclusive  privilege 
of  using  streets,  etc.,  for  laying  pipe  for  conveying  gas 
for  the  use  of  said  city  and  its  inhabitants  for  the  term 
of  twenty-five  years;  the  city  to  pay  thirty-two  dol- 
lars per  annum,  in  quarterly  payments,  for  the  use  of 
each  streetlamp,  and  lighting,  extinguishing  and  clean- 
ing the  same,  and  for  the  gas  consumed  therein. 

The  plaintiff  became  the  successor  and  assignee  of 
said  Herrick  and  Killbourne.  Thereafter,  on  October 
12,  1868,  ordinance  number  116  was  passed,  providing 
''that  all  the  rights,  privileges,  restrictions  and  obliga- 
tions ext>ended  to  and  imposed  upon  the  Keokuk  Gas- 
light and  Coke  Company  at  this  time  by  ordinances 
numbers  68,  73,  157,  are  hereby  granted  and  extended 
to  said  Keokuk  Gaslight  and  Coke  Company  for  the 
term  of  twenty  years  from  the  first  day  of  July,  1868^ 
together  with  the  following  additional  provisions  and 
restrictions  to  it."  Following  this  is  a  provision  as  to 
the  price  of  gas  to  individual  consumers.  Section  2 
provides  "that  the  city  of  Keokuk,  at  the  end  of  ten 
years  from  the  date  aforesaid,  shall  have  the  right,  by 
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giving  the  company  twelve  months'  notice,  to  pui:chase 
all  of  the  property,  rights  and  privileges  of  the  said 
Gaslight  and  Coke  Company  at  a  fair  valuation,  to  be 
ascertained  by  two  disinterested  persons,  one  to  be 
selected  by  the  city  and  one  by  said  company,  and  the 
persons  so  selected  shall  have  the  right  of  choosing  an 
nmpire,  if  necessary  ;  and,  in  case  the  said  city  shall  not 
make  the  purchase  at  the  time  aforesaid,  it  shall  have 
such  right  at  the  end  of  each  succeeding  five  years 
thereafter  ;  and  the  said  gas  company  shall  continue  to 
possess  and  enjoy  all  the  aforesaid  rights  and  privi- 
leges, and  subject  to  the  same  conditions  and  restric- 
tions, aforesaid,  until  such  purchase  shall  have  been 
made.  Following  this  are  provisions  as  to  quality  of 
gas,  etc.,  that  are  not  material  to  the  questions  pre- 
sented. During  the  quarter  ending  October  1, 1888,  the 
plaintiflf  furnished  gas  for  and  attended  to  the  street- 
lamps  of  defendant ;  for  which  it  was  entitled,  accord- 
to  the  terms  of  this  ordinance,  to  the  sum  of  thirteen 
hundred  and  twelve  dollars.  The  defendant  paid  on  the 
account  of  said  bill  $1,180.80,  leaving  the  amount  sued 
for  unpaid. 

James  C.   Davis,   and    P.    Henry    Smythe^    for 
appellants. 

Daniel  F.    Miller,   Si\,   and    W.   B.  Collins,   for 
appellee. 

Given,  J. — Appellee  questions  the  validity  of  said 
ordinance  number  116  on  the  ground  that  the  city 
1.  FoRMiR  ^^^  "^*  authority  to  confer  the  privileges 
?2fiditrof**° '  "^^^rein  granted,  and  for  other  reasons.  On 
otdtotooe.  September  13,  1873,  in  an  action  in  the  dis- 
trict court  of  Lee  county,  wherein  this  plaintiff  was 
defendant,  and  this  defendant  was  plaintiflf,  judgment 
was  entered,  declaring  that  said  ordinance  number  116 
'*was  legally  passed  by  the  city  council,  and  is  valid 
and  of  binding  force  between  said  city  and  said  gas 
company."  As  this  judgment  was  not  appealed  from, 
it  became  and  is  binding  upon  both  parties  to  it,  not 
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only  as  to  matters  actually  determined,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated 
and  have  had  decided  as  incident  to,  or  essentially  con- 
nected with,  the  subject-matter  of  the  litigation." 
Hempstead  v.  City  of  Des  Moines^  63  Iowa,  40. 

All  the  grounds  now  urged  against  the  validity  of 
the  ordinance  existed  before  the  commencement  of  that 
action,  and,  if  they  were  not,  might  have  been,  litigated 
therein.  It  is  true,  the  account  or  claim  sued  upon  did 
not  then  exist,  but,  in  so  far  as  plaintiff's  right  to 
recover  or  not  depends  upon  the  validity  of  that  ordi- 
nance, we  must  hold  that  that  question  was  adjudicated, 
and  the  ordinance  held  to  be  valid. 

II.  Appellant  contends  that  its  rights  and  privi- 
leges under  said  ordinances  are  to  continue  until  the 

city  purchases  the  works,  as  provided,  and 

O     OoNTRAOTB  • 

ordinanceB*:    that   the    city  is    liable    for   the  services 

oonstruotlon :  t         -»  -%  «.         .   i      -i     -         . 

evidence  to     rendered  and  gas  furnished  for  its  street- 
explain. 

lamps  according  to  the  terms  of  said  ordi- 
nance; while  appellee  contends  that  appellant's  rights 
and  privileges  under  said  ordinances  terminated  on  the 
first  day  of  July,  1888,  and  that  the  city  is  only  bound 
to  pay  the  reasonable  value  of  the  service  rendered,  and 
that  it  had  paid  that  amount  in  full.  Counsel  discuss 
the  law  with  respect  to  the  construction  of  contracts, 
and  whether  the  record  of  the  proceedings  of  the  city 
council  upon  the  passage  of  ordinance  116,  and  the 
reasons  stated  in  the  record  by  members  for  their 
votes,  may  be  considered  in  construing  the  ordinances. 
"When  parties  have  deliberately  put  their  engage- 
ments into  writing  in  such  terms  as  import  a  legal 
obligation,  without  any  uncertainty  as  to  the  object  or 
extent  of  such  engagement,  it  is  conclusively  presumed 
that  the  whole  engagement  of  the  parties,  and  the 
extent  and  manner  of  their  undertaking,  was  reduced  to 
writing,  and  all  oral  testimony  of  a  previous  colloquium 
between,  the  parties,  or  of  conversations  or  declarations 
at  the  time  when  it  was  completed,  or  afterwards,  as  it 
would  tend  in  many  instances  to  substitute  a  new  and 
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different  contract  for  the  .one  which  was  really  agreed 
upon,  to  the  prejudice,  possibly,  of  one  of  the  parties, 
is  rejected.  In  other  words,  as  the  rule  is  now  more 
briefly  expressed,  "parol  contemporaneous  evidence  is 
inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument."     1  Greenl.  Ev.,  sec.  276. 

It  is  contended  that  there  is  such  uncertainty  in 
the  ordinance  as  to  when  the  rights  and  privileges  of 
the  plaintiff  were  to  terminate  that  this  evidence  is 
proper  to  be  considered,  not  to  contradict  or  vary  the 
terms  of  the  ordinance,  but  to  enable  the  court  to  arrive  at 
the  true  intent  and  meaning  of  the  parties  in  enacting 
and  accepting  said  ordinance.  In  Jacobs  v.  Jacobs^ 
42  lawa,  606,  the  court  said:  **The  whole  contract 
must  be  considered  in  determining  the  meaning  of  any 
of  its  parts.  The  first  point  is  to  ascertain  what  the 
parties  meant,  and  then  to  put  such  construction  upon 
their  contract  as  will  bring  it  as  near  to  their  actual 
meaning  as  the  words  they  saw  fit  to  employ,  when 
properly  construed,  and  the  rules  of  law,  will  permit. 
In  arriving  at  this  meaning,  the  subject:matter  of  the 
contract,  the  situation  of  the  parties  and  of  the  prop- 
erty, and  the  purpose  of  the  parties  in  making  the 
contract,  must  be  considered."  In  our  opinion,  the 
meaning  of  the  parties,  as  expressed  in  this  ordinance, 
is  plain  and  obvious  when  considered  in  the  light  of 
these  rules.  The  first  section  declares,  in  unmistakable 
language,  that  the  privileges  granted  to  plaintiff  are  for 
the  term  of  twenty  years  from  July  1,  1868.  If  this 
section  stood  alone  on  this  subject,  it  could  not  be 
claimed  that  plaintiff's  privileges  extended  to  a  later 
date.  Section  2,  after  providing  how  the  city  might 
purchase  the  works  at  the  end  of  ten  years,  or  at  the 
end  of  each  succeeding  five  years  thereafter,  provides 
that  "said  gas  company  shall  continue  to  possess  and 
enjoy  all  the  aforesaid  rights  and  privileges,"  etc., 
"until  such  purchase  shall  have  been  made."  Taking 
the  provision  alone,  it  is  obvious  that  plaintiff's  privi- 
leges were  extended,  not  for  twenty  years,  but  until  the 
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city  purchased  at  the  time  and  in  the  manner  provided. 
We  are  not  at  liberty  to  reject  either  of  these  provis- 
ions, but  are  to  take  the  whole  ordinance  together,  and 
to  say  therefrom  what  was  intended  by  the  parties  in 
adopting  and  accepting  the  same.  We  assume  that  the 
language  in  both  sections  was  employed  purposely.  To 
say  that  the  privileges  to  plaintiff  were  extended  with- 
out other  limit  than  until  the  city  should  purchase  the 
works,  is  to  entirely  ignore  the  twenty-year  limitation 
in  the  first  section.  If  the  privileges  to  plaintiff  were 
to  extend  until  purchase  was  made,  it  was  an  idle  use 
of  words  to  say  that  it  was  for  the  term  of  twenty 
years.' 

We  think  the  purpose  in  following  the  provisions 
as  to  purchase,  with  the  provision  that  the  gas  company 
should  continue  to  enjoy  its  privileges  until  the  pur- 
chase was  made,  was  to  avoid  any  question  as  to  the 
gas  company's  rights  before  a  purchase  was  made,  and 
not  to  extend  the  privileges  beyond  the  twenty  years 
named.  We  give  full  effect  to  both  sections  by  holding 
that  all  rights  and  privileges  under  the  ordinance 
terminated  as  to  both  parties  July  1,  1888.  This  con- 
clu9ion  renders  it  unnecessary  that  we  notice  other 
points  made  in  the  discussion.  It  is  our  opinion  that 
the  judgment  of  the  district;  court  should  be 

Affirmed. 
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§ 

Appeal ;  overruung  of  demurrer  :  record.  Before  plaintiff  can 
maintain  an  appeal  from  an  order  overruling  a  demurrer  to  a 
division  of  the  answer,  he  must  elect  to  stand  upon  his  demurrer, 
uid  BO  state,  and  have  the  fact  shown  of  record.  Otherwise  he 
would  have  the  right  to  try  the  issue  of  fact  raised  by  the  answer 
in  the  court  below,  while  the  issue  of  law  raised  bj  his  demurrer 
is  pending  in  this  court, — ^a  thing  which  cannot  be  allowed,  sinoe 
plaintiff,  while  insisting  upon  his  demurrer,  is  in  law  regarded  as 
admitting  the  facts  stated  in  the  pleading  demurred  to.  (See 
op  inionf or  cases  followed  and  .distinguished.) 
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Appeal  from  Clayton  District  Court, —Ron.   L.   O. 

Hatch,  Judge 

Filed,  January  17,  1889. 

Action  of  replevin  for  a  ferry-boat.  There  was  a 
demurrer  to  the  answer,  which  was  overruled,  and 
plaintiff  appeals. 

/.  LarTcin^  for  appellant. 

James  0.  Crosby^  for  appellees. 

* 

RoTHROCK,  J. — The  property  in  controversy  is  a 
horse  ferry-boat,  which  runs  between  the  village  of 
Clayton,  on  the  Mississippi  river,  and  a  landing  across 
the  river,  on  the  opposite  shore.  The  plaintiff 's  claim 
to  the  boat  is  based  upon  two  chattel  mortgages.  The 
defendant  denied  the  averments  of  the  petition,  and  set 
up  as  a  further  defense  that  the  owner  of  the  boat  was 
indebted  to  the  defendant  Blake  for  wages  earned  in 
operating  the  boat,  and  that  he  caused  the  same  to  be 
seized  upon  a  warrant  under  the  statute,  and  that 
defendant  Morrison,  who  is  a  constable,  made  the  seiz- 
ure, and  that  the  boat  was  lawfully  in  his  possession 
when  this  action  was  commenced;  and  judgment  was 
asked  for  the  return  of  the  boat,  and  that,  in  default  of 
a  return  thereof,  the  amount  of  the  claim  for  wages  be 
declared  a  lien,  and  that  plaintiff  be  required  to  pay  the 
same,  with  costs.  A  demurrer  to  this  division  of  the 
answer  was  overruled.  The  record  shows  that  the  plain- 
tiff excepted  to  the  ruling.  What  further  was  done  in 
the  action  is  not  shown  by  the  record.  Counsel  for 
defendants  makes  the  point  that  the  appeal  cannot  be 
entertained,  because  it  does  not  appear  that  the  plain- 
tiff had  any  right  to  appeal.  In  Wilcox  v.  McCune,  21 
Iowa,  294,  where  a  demurrer  to  an  answer  was  over- 
ruled, it  was  held  that,  if  the  plaintiff  elects  to  stand  on 
the  ruling,  he  must  so  state,  and  have  the  fact  shown  of 
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record,  and  that  a  mere  exception  to  the  ruling  is  not 
sufficient  to  give  the  right  of  appeal.  The  ruling  in 
that  case  appears  to  be  decisive  of  this,  and  the  appeal 
must  be  dismissed,  upon  the  ground  that  no  right  of 
appeal  is  shown  in  the  record. 

Dismissed. 

opinion  on  reheaeing. 

[  Filed,  May  17,  1890.] 

Beck,  J. — At  a  former  term  a  rehearing  in  this  case 
was  ordered  upon  plaintiff's  petition.  It  has  been 
again  argued,  and  again  submitted  for  decision.  It 
will  be  observed,  from  the  statement  of  the  case  made 
in  our  prior  opinion,  that  a  demurrer  to  defendants' 
answer  was  overruled,  and  that  plaintiff,  without  any 
action  by  himself  or  by  the  court,  shown  by  the  record, 
by  which  he  rested  upon  his  demurrer,  and  by  which 
he  would  be  precluded  from  trying  the  issues  raised  by 
the  answer  demurred  to,  appealed  from  the  decision. 
It  will  be  readily  understood  that,  in  the  absence  of 
such  action,  plaintiff  could  have  gone  on  and  tried  the 
issues  raised  by  the  answer  demurred  to,  and  that,  if 
the  appeal  be  entertained,  he  could  at  the  same  time 
try  in  this  court  the  question  of  law  raised  by  the 
demurrer.  The  decision  on  the  demurrer  did  not  finally 
dispose  of  the  defense  raised  by  the  answer.  The  plain- 
tiff is  in  the  position  of  a^sking  a  trial  of  the  issues  of 
fact  upon  the  answer,  and  the  issues  of  law  upon  the 
demurrer.  This  cannot  be  admitted.  Under  Wilcox  v. 
McCune^  21  Iowa,  294,  cited  in  our  first  opinion,  he 
must  abandon  his  claim  to  try  the  issue  of  fact  on  the 
answer  before  he  can  appeal,  and  thereon  claim  a 
determination  of  the  issue  of  law  presented  by  the 
demurrer.  In  the  petition  for  rehearing,  and  the  argu- 
ment thereon,  counsel  for  plaintiff  cite  :  Arnold  v. 
Kreutzer^  67  Iowa,  214 ;  Hampton  t).  Jones^  68  Iowa, 
817 ;  Cowen  v,  Boone,  48  Iowa,  350 ;  and  Stanley  v.  City 
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of  Dar)€iiport^  54  Iowa,  463.  These  cases  differ  from 
the  case  before  us,  as  we  shall  proceed  to  show,  and  do 
not  support  counsel's  position.  In  the  case  first  named 
the  plaintiff,  upon  the  overruling  of  his  demurrer, 
refused  to  further  plead,  and  thereon  his  cause  was 
dismissed,  and  judgment  for  costs  rendered  against  him. 
He  rested  upon  his  demurrer,  and  did  hot,  as  plaintiff 
in  this  case  is  attempting  to  do,  endeavor  to  try  the 
issue  of  law  in  this  court  while  the  issue  of  fact  is  still 
pending  in  the  court  below.  In  Hampton  v.  Jones  a 
demurrer  to  the  petition  was  sustained.  The  court  gave 
plaintiff  thirty  days  to  elect  to  stand  on  his  petition  or 
to  amend,  and,  if  he  failed  to  amend,  it  was  to  operate 
as  an  election  to  stand  on  his  petition,  and  the  action 
was  to  be  regarded  as  dismissed.  The  record  failed  to 
show  that  plaintiff  elected  to  stand  on  his  petition;  and 
on  that  ground  it  was  claimed  the  appeal  should  have 
been  dismissed.  But  it  is  plain  that  upon  the  record  it 
appears  that  plaintiff  did  stand  on  his  petition,  for  his 
failure  to  answer  operated,  under  the  facts  of  record,  as 
an  election  to  stand  on  his  petition.  In  Cowen  v. 
Boone  the  plaintiff  demuiTed  to  an  answer  which  was 
overruled.  But  he  stood  upon  the  demurrer,  and,  of 
course,  refused  to  plead  further.  In  Stanley  v.  City  of 
Davenport  a  motion  to  strike  out  of  the  petition  lan- 
guage charging  a  cause  of  action  was  sustained.  No 
judgment  was  entered  dismissing  the  petition.  It  is 
plain  that  the  decision  finally  disi)osed  of  the  cause  of 
action  stricken  out,  and  that  it  was  no  longer  depend- 
ing. The  plaintiff  stood  upon  his  pleading,  not  by 
suffering  judgment  to  go  against  him,  which  he  could 
not  do,  for  he  had  other  causes  of  action,  but  by  his 
exceptions  to  the  ruling.  There  was  nothing  else  that 
he  could  have  done.  We  think  our  first  opinion  in  this 
case  is  not  in  conflict  with  any  prior  ruling  of  this  court, 
and  is  in  accord  with  well- settled  rules  of  the  law.  The 
order  dismissing  the  appeal  is  adhered  to. 

Dismissed. 
Vol.  80—10 
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87    244 


Statute  of  Limitations :  bbbach  of  contract  for  bupp6rt.  A  con- 
tract for  the  support  of  a  person  during  his  natural  life  is  a  con- 
tinuing one,  and  the  party  bound  thereby  is  liable  for  breaches 
thereof  during  the  life  of  the  beneficiary  (Middle  v,  Beattie,  77 
loway  169 ) ;  so  that  an  action  for  such  breach  is  not  barred  by  the 
statute  of  limitations,  though  brought  more  than  five  years  after 
refusal  to  support;  but  the  recovery  in  such  action  must  be 
limited  to  such  damages  as  have  been  sustained  within  the  five 
years  next, preceding  the  beginning  of  the  action.  (See  opinion 
for  citations.) 

Appeal  from  Buchanan  District  Court — Hon.  D.  J. 

Lenehan,  Jadge. 

Filed,  May  17,  189a 

Action  to  recover  damages  on  acconiit  of  an 
alleged  breach  of  contract  for  the  support  of  plaintiff. 
When  the  evidence  had  been  fully  submitted,  the  court 
directed  the  jury  to  return  a  verdict  for  the  defendant, 
which  was  done,  and  judgment  was  rendered  in  his 
favor  for  costs.     The  plaintiff  appeals 

Woodward  &  Cook^  for  appellants 

Easner  &  McKee^  for  appellee. 

Robinson,  J. — The  plaintiff  claims,  and  there  is 
evidence  tending  to  show,  that  in  March,  1878,  the 
defendant,  in  consideration  of  eight  hundred  dollars,  to 
him  paid,  verbally  agreed  to  support  plaintiff  during 
her  natural  lifetime,  and  furnish  her  a  home  in  his  own 
family ;  that  defendant  performed  the  agreement  on 
his  part  until  October,  1878,  when  he  caused  plaintiff  to 
leave  his  home,  and  refused  to  support  her  longer,  but 
retained  the  consideration  paid  for  the  agreement.     It 
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is  claimed  on  the  part  of  defendant  that  the  eight  hun- 
dred dollars  paid  was  designed  as  a  gift  by  plaintiff  to 
his  wife,  who  is  the  daughter  of  plaintiif ;  that  he  never 
agreed  to  furnish  clothing  for  plaintiff ;  that  the  only- 
agreement  made  gave  to  plaintiff  the  privilege  of  stay- 
ing with  defendant  as  long  as  she  wished  to  do  so,  and 
of  leaving  and  returning  to  him  when  it  suited  her  to 
do  so.  Defendant  further  claims  that  plaintiff  has 
never  been  denied  the  right  conferred  upon  her  by  the 
agreement.  There  is  evidence  tending  to  support  the 
aforesaid  claims  of  defendant.  He  also  alleges  that,  if 
plaintiff  ever  had  a  cause  of  action,  it  is  barred  by  the 
fitiitut«  of  limitations,  for  the  reason  that  it  accrued 
more  than  five  years  before  the  commencement  of  this 
action. 

I.  It  is  clear  that  the  court  erred  in  taking  the 
case  from  the  jury,  unless  the  evidence  shows  without 
conflict  that  the  action  is  barred.  It  is  insisted  by  the 
appellee  that  the  petition  and  the  evidence  for  plaintiff 
shows  beyond  controversy  that  the  alleged  breach  of 
contract  occurred  during  or  about  the  month  of  October, 
1878 ;  that  the  contract  is  an  entirety,  for  the  breach  of 
which  but  one  action  can  be  maintained  ;  and  that  the 
cause  of  action  accrued  at  the  time  of  the  breach,  in 
1878.  It  was  held  in  Riddle  Vj  Beattie,  77  Iowa,  169, 
that  a  contract  for  the  support  of  a  person  during  her 
natural  life  was  a  continuing  one,  and  that  a  party 
thereto  would  be  liable  for  breaches  thereof  on  his  part 
during  the  life  of  the  beneficiary.  The  doctrine  that  a 
contract  of  this  kind  is  a  continuing  one  has  support  in 
the  authorities.  Sckell  v.  Plurrib^  55  N.  Y.  692 ;  Amos 
z,  Oakley^  131  Mass.  413 ;  1  Suth.  Dam.  186.  It  is  said 
the  contract  was  terminated  by  the  refusal  of  defendant 
to  fulfill  its  requirements  on  his  part  in  October,  1878. 
But  he  had  received,  and  was  retaining,  the  full  consid- 
eration of  the  contract  paid  him,  and  could  not,  without 
the  consent  of  plaintiff,  rescind  or  otherwise  terminate 
it.  The  facts  shown  would  have  authorized  plaintiff  to 
treat  the  breach  as  final,  and  to  bring  action  for  tbe 
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entire  valae  of  the  contract  from  the  time  of  the  breach. 
Parker  v.  Russell^  133  Mass.  74 ;  Amos  v.  Oakley^  131 
Maas.  413 ;  ScheU  v.  Plumb,  55  N. .  Y.  592 ;  1  Suth. 
Dam.  186.  But  it  is  not  shown  that  she  has  ever 
elected  to  so  treat  it.  Whatever  the  rule  may  be  in 
other  states,  in  this  state  the  bringing  of  an  action  on  a 
contract  of  the  kind  in  suit  does  not  have  the  effect  to 
terminate  it.  Section  2524  of  the  Code  provides  for 
successive  actions  on  the  same  contract.  See,  also, 
Richmond  v.  Railway  Co,y  33  Iowa,  495.  We  conclude 
that  the  court  erred  in  withdrawing  the  case  from  the 
jury. 

II.  The  appellant  contends  that  she  is  entitled  to 
recover  all  damages  caused  by  the  breach  of  the  con- 
tract since  the  first  day  of  October,  1878,  while  appellee 
insists  that  her  right  of  recovery  is  limited  to  so  much 
of  her  cause  of  action  as  accrued  within  five  years  from 
the  beginning  of  this  suit.  If  the  action  is  founded 
upon  a  ''continuous,  open,  current  account,"  within 
the  meaning  of  section  2631  of  the  Code,  then  the  claim 
of  the  appellant  must  be  sustained.  She  relies  upon 
XJarroll  ©.  McCoys  40  Iowa,  38,  and  the  cases  therein 
cited.  The  plaintiffs  in  those  cases  sought  to  recover 
for  board  furnished,  and  various  outlays  made,  for 
which  the  defendants  were  responsible  ;  and  it  was  held, 
in  effect,  that  the  actions  were  founded  upon  continu- 
ous, open,  current  accounts.  But  this  action  is  not 
founded  upon  anything  furnished  by  the  plaintiff.  She 
seeks  to  recover,  not  for  what  she  has  furnished,  but 
for  what  the  unwritten  agreement  of  the  defendant 
required  him  to  furnish.  This  is  clearly  an  action 
founded  upon  a  breach  of  that  agreement,  and  can 
include  no  cause  of  action  which  accrued  more  than  five 
years  before  it  .  was  commenced.  Code',  sec.  2529, 
subdiv.  4.     The  judgment  of  the  district  court  is 

R£V£H8ED. 
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Benjamin  v.  Vieth. 

:  suFFlonsNOY  OF  ANSWER :  WAIVER.  In  an  action  to  recover 
for  rent  of  premises  after  their  destruction  by  fire,  defendant 
answered  that  no  demand  for  saoh  rent  was  made  prior  to  the 
beginning  of  the  suit.  The  sufflcienoy  of  this  answer  as  a  defense 
was  not  questioned,  and  there  was  evidence  to  support  it,  and 
judgment  was  for  defendant,  Held  that  its  sufficiency  in  law  was 
thus  admitted,  whether  it  was  sufficient  or  not,  and  that  it  was  too 
late  on  appeal  to  insist  that  such  demand  was  not  necessary  to 
enable  plaintiff  to  maintain  the  action. 

Appeal  from  Pottmoattdmie   District    Court.— Ron. 

N.  W.  Macy,  Judge. 

Filed,  May  17,  1890. 

About  the  tenth  day  of  July,  1887,  the  following 
instrument  was  executed : 

•*  LEASE. 

''This  agreement  witnesseth  that  Margaret  R.  and 
T.  J.  Moore  have  this  day  leased  to  Herman  Vieth  all 
the  buildings  on  lots  17  and  18,  in  block  6,  Oakland, 
Iowa,  for  the  period  of  one  year  from  March  1,  1887,  at 
the  monthly  rental  of  $12.60,  in  advance,  on  the  first 
day  of  each  month.  Herman  Vieth  agrees  to  take  and 
I)ay  for  said  premises  for  said  term  one  hundred  and 
fifty  dollars  at  the  times  above  specified ;  to  use  the 
same  as  an  agricultural  implement  stand,  or  for  any 
other  lawful  purpose ;  to  use  due  care  and  diligence  in 
the  protection  of  said  property;  to  surrender  up  the 
same  on  the  expiration  of  the  term  in  as  good  condition 
as  at  present,  ordinary  wear  and  tear  and  unavoidable 
accidents  excepted. 

"  [  Signed  ]  Margaret  R.  Moobb, 

**T.  J.  Moore, 
*' Herman  Vieth," 
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In  pursuance  of  said  lease,  the  defendant  took 
possession  of  said  premises,  and  occupied  them,  and 
paid  the  rent  till  the  twenty -eighth  day  of  May,  1887, 
when  the  building  was  burned.  No  rent  was  thereafter 
paid.  The  claim  for  rent  was  assigned  to  plaintiff,  and 
she  brings  this  action  to  recover  under  the  foregoing 
facts.  The  answer,  as  originally  tiled,  was  a  general 
denial,  and  also  averred  facts  to  show  that  the  lease 
should  be  so  reformed  as  to  terminate  it,  if  the  building 
was  destroyed  by  fire.  On  the  issues  thus  formed,  the 
cause  was  transferred  to  the  equity  side  for  trial  as  an 
equity  case.  At  the  close  of  the  testimony  the  defend- 
ant amended  his  answer  to  conform  to  the  testimony,  by 
averring  "that  neither  T.  J.  and  M.  R.  Moore,  or  either 
of  them,  nor  this  plaintiff,  ever  demanded  any  rent  of 
the  defendant  under  said  lease  prior  to  the  commence- 
ment of  this  action."  Upon  the  issues  thus  presented 
the  district  court  found  for  the  defendant,  and  from  a 
judgment  dismissing  plaintiff's  petition  she  appealsi 

Fremont  Benjamirriy  for  appellant. 

E.  A,  Bdbcock  and  C.  H,  Converse^  for  appellee. 

Granger,  J. — As  to  the  claim  in  the  answer  for  a 
reformation  of  the  lease,  appellee  concedes  in  argument 
the  insufficiency  of  the  testimony  to  sustain  the  claim, 
and  it  is  to  be  disregarded.  This  leaves  the  issue  upon 
the  general  denial  and  the  amendment  to  the  answer 
filed  at  the  close  of  the  testimony.  This  amendment 
must  be  understood  as  a  distinct  division  of  the  answer, 
for  it  makes  no  reference  to  the  other  divisions,  nor  is  it 
pertinent  to  the  subject-matter  of  the  others.  It  is 
pleaded  as  a  defense,  and  its  sufficiency  is  not  ques- 
tioned, and  hence  any  objections  to  it  are  waived.  We 
need  not  refer  to  authorities  to  support  this  rule,  for 
appellant  in  this  case  invokes  the  aid  of  the  same  rale 
for  the  protection  of  her  petition,  saying  that,  as  it  is 
not  attacked  by  demurrer,  it  admits  "that  the  plaintiff 
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has  a  cause  of  action."  The  same  rule  obtains  as  to  the 
answer.  If  nnassailed,  it  is  an  admission  that  it  states 
a  defense.  It  is  only  necessary,  then,  to  inquire  if  the 
defense  stated  in  the  amendment  filed  at  the  close  of 
the  testimony  has  support  in  the  record,  and,  if  so,  it  is 
conclusive  of  the  case.  In  argument  it  is  said  by  appel- 
lee that  no  such  demand  was  made,  which  appellant 
does  not  question,  but  contends  that  the  demand  was 
not  necessary,  and  that  suit  could  be  maintained  with- 
out demand.  If  we  concede  the  correctness  of  the  prop- 
osition as  an  abstract  one,  it  cannot  affect  the  result  in 
this  case,  for  the  objection  or  point  should  have  been 
made  against  the  pleading,  as  the  defect  was  clearly 
apparent  on  its  face,  and,  if  not  so  faken,  it  is  waived. 
These  rules  are  familiar.  The  defense  seems  to  have 
support,  and  the  judgment  must  stand.  It  may  be 
added  that  the  opinions  of  a  majority  of  this  court  are 
not  in  harmony  with  appellant's  view  on  the  main 
proposition  of  the  case  as  argued  in  her  behalf. 

Affibmed. 
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HOLLINGSWORTH  V.  HoLBROOK  ct  ol.  'i?-41 

Chattel  Mortgage:    fraudulent  alteration:    effect.    The     ^^    j^j 

fraudulent  and  material  alteration  of  a  chattel  mortgage  by  the  

holder  thereof,  before  he  has  taken  possession  of  the  property,  by 
writing  therein  the  description  of  property  not  conveyed  nor 
intended  to  be  conveyed  thereby,  renders  the  instrument  void  ;  and 
where  the  holder  of  such  a  void  instrument  seized  the  mortgaged 
inroperty  thereunder  for  the  purpose  of  foreclosure,  the  seizure  was 
wrongful,  and  the  mortgagor  was  entitled  to  recover  the  property 
in  an  action  of  replevin.  Where  an  Instrument  of  conveyance 
has  fuUy  accomplished  the  purpose  for  which  it  was  executed 
before  the  alteration  is  made,  it  would  seem  that  the  interest  it 
transferred  would  not  be  affected  thereby  ;  but  such  is  not  the  case 
where  the  mortgagor  of  chattels  retains  possession  of  them. 
( See  opinion  for  citations.) 
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8.  Agency :  fraud  of  aobnt  imputed  to  principal.  Where  an 
agent  was  given  full  power  and  unlimited  discretion  in  securing  a 
debt  due  to  the  principal,  and  the  agent,  in  the  exercise  of  such 
power  and  discretion,  took  a  chattel  mortgage  to  secure  the  debt, 
and  after  its  execution  and  delivery  to  him  he  fraudulently 
inserted  therein  the  description  of  property  not  conveyed  by  the 
mortgage  as  given,  held  that,  though  in  committing  the  fraud  the 
agent  exceeded  the  limits  of  his  authority,  and  acted  without 
the  knowledge  or  consent  of  the  principal,  yet  the  principal  was 
bound  thereby  as  if  it  had  been  his  own  act,  and  that  the  altera- 
tion avoided  the  mortgage  in  his  hands.    (  See  opinion  for  citations.) 

8.  Instruotions :  as  to  mere  technical  defenses.  Where  the 
jury  was  instructed  as  to'ali  the  issues  raised  by  the  pleadings  con- 
cerning which  there  was  any  dispute,  no  prejudice  could  have 
resulted  to  defendants  from  the  omission  of  the  court  to  instruct 
in  regard  to  the  defense  technically  presented  by  a  general  denial. 

Appeal  from    Webster  District  Court. — Hon.   S.   M. 

Weaver,  Judge. 

Piled,  May  19,  1890. 

Action  to  recover  the  possession  of  specific  per- 
sonal property.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiff.    Defendants  appeal. 

H.  M.  Wright^  for  appellants. 

No  appearance  for  appellee. 

Robinson,  J. — The  petition  alleges  that  plaintiff  is 
the  owner  of  a  Buckeye  power  and  grinder,  a  Hocking 
Valley  corn-sheller,  one  cow,  and  a  "two  and  one-half 
inch  Studebaker  wagon,"  and  entitled  to  the  immediate 
possession  thereof  ;  that  the  jjroperty  described  was 
wrongfully  taken  from  his  possession  by  defendant  John 
Holbrook,  by  direction  of  defendant  B.  M.  Halstead^ 
under  a  pretended  chattel  mortgage  purporting  to  have 
been  executed  by  plaintiff,  and  is  wrongfully  detained 
by  them ;  that  the  pretended  mortgage  was  never 
executed  by  plaintiff,  and  is  a  forgery,  and  void.  Judg- 
ment for  the  property  is  demanded.  The  answer  con- 
tains a  general  denial,  modified  by  the  admission  that 
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the  proi>erty  described  in  the  petition  was  detained  by 
defendants  when  the  suit  was  brought,  and  that  it  was 
taken  by  defendants  at  the  time  alleged  under  a  chattel 
mortgage  executed  by  plaintiff  to  one  H.  F.  Halstead, 
and  owned  by  defendant  B.  M.  Halstead.  For  a  second 
defense  the  answer  alleges  that,  on  the  twenty-third  day 
of  April,  1888,  plaintifiF,  being  indebted  to  said  B.  M. 
Halstead,  made  to  H.  F.  Halstead  his  promissory  note, 
and  a  chattel  mortgage  to  secure  the  same,  which  covered 
the  property  described  in  the  petition ;  that,  after  the 
maturity  of  the  note,  it  was  wholly  unpaid,  and  was 
delivered  with  the  mortgage  to  defendant  Holbrook  for 
collection  ;  that  the  property  was  taken  for  the  purpose 
of  foreclosing  the  mortgage,  and  held  until  the  com- 
mencement of  this  action;  and  that  the  interest  of 
defendants  in  the  property  is  measured  by  the  amount 
due  on  the  mortgage  debt,  and  certain  costs  which 
accrued  in  the  attempted  foreclosure.  For  a  further 
defense  the  answer  avers  that  the  mortgage  was  made 
to  H.  F.  Halstead,  but  for  the  use  and  benefit  of  defend- 
ant B.  M.  Halstead,  and  that  the  indebtedness  secured 
thereby  is  bona  fide^  and  wholly  unpaid  ;  that  if,  after 
the  execution  of  the  mortgage,  it  was  in  any  manner 
altered,  the  alteration  was  the  work  of  a  stranger,  and 
was  a  mere  spoliation,  and  in  no  manner  affected  the 
validity  of  the  instrument.  The  reply  admits  that 
plaintiff  executed  a  chattel  mortgage  to  H.  F.  Halstead 
on  the  date  named  which  included  the  property  described 
in  the  petition,  excepting  the  wagon,  but  alleges  that, 
after  it  was  delivered,  it  was  fraudulently  altered, 
without  the  knowledge  or  consent,  and  against  the  will, 
of  plaintiff,  by  the  insertion  of  the  description  of  the 
wagon ;  that  the  alteration  was  made,  as  plaintiff 
believes,  by  one  D.  W.  Halstead,  who,  as  agent  for  the 
mortgagee,  drew  and  accepted  the  mortgage  ;  that  plain- 
tiff never  knew  of,  nor  assented  to,  the  alteration  ;  that 
it  was  fraudulent,  and  made  for  the  purpose  and  with 
the  intent  to  defraud ;  and  that  it  rendered  the  mort- 
gage void.  Other  averments  of  the  pleadings  need  not 
be  set  out^ 
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I.    There  was  evidence  which  authorized  the  jury 
to  find  that  the  description  of  the  wagon  was  inserted 

in  the  mortgage  in  controversy  after  it  was 
'  mOTuS© :  executed  and  delivered,  without  the  knowl- 
aiteraiion:  edge  of  the  plain tiflf;  that  he  has  never 
assented  to  nor  ratified  the  alteration  ;  and 
that  as  to  him  it  was  fraudulent.  But  appellant  con- 
tends that  the  estate  created  by  the  mortgage  could  have 
been  conveyed  without  it ;  hence  that,  although  the 
fraudulent  alteration  of  the  mortgage  after  delivery 
may  have  had  the  effect  to  destroy  the  instrument,  yet 
it  did  not  operate  to  reinvest  the  plaintiff  with  the 
estate  which  had  been  transferred  to  the  mortgagee. 
The  authorities  are  not  entirely  in  harmony  as  to  the 
effect  which  should  be  given  to  the  fraudulent  altera- 
tion of  an  instrument  of  conveyance.  Where  such  an 
instrument  has  fully  accomplished  the  purpose  for 
which  it  was  executed  before  the  alteration  was  made, 
we  think  the  interest  it  transferred  would  not  be  affected 
by  it.  Woods  v.  Hilderhrand^  46  Mo.  284 ;  Haich  t?. 
Hdtch^  9  Mass.  307 ;  1  Am.  &  Eng.  Cyclop.  Law,  502 ; 
1  Greenl.  Ev.,  sec.  568 ;  Chessman  v.  Whittemore^  23 
Pick.  231 ;  KendaZl  v.  Kendall^  12  Allen,  92.  But  the 
authorities  recognize  a  difference  between  covenants 
which  are  executed  and  those  which  are  executory.  A 
fraudulent  and  material  alteration  of  an  instrument  of 
conveyance  will  destroy  the  right  of  recovery  on  its 
executory  covenants.  In  this  case  the  mortgage  con- 
veyed to  the  mortgagee  an  interest  in  the  property 
described  in  the  mortgage  at  the  time  of  its  delivery, 
and  the  right  to  the  possession  thereof.  Qordon  v,  Har- 
din^ 33  Iowa,  550 ;  Code,  sec.  1927.  But  the  interest 
thus  acquired  was  not  the  unqualified  and  absolute 
ownership.  Kern  v.  Wilson^  73  Iowa,  490.  Possession 
of  the  property  was  not  in  fact  taken  until  after  the 
alleged  alteration  was  made.  The  right  to  take  posses- 
sion, and  to  sell  the  property  and  pay  the  mortgage 
debt,  depended  upon  the  covenants  of  the  mortgage. 
If  the  alteration  in  question  destroyed  those  covenants. 
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it  necessarily  terminated  the  right  of  the  mortgagee  to 
the  remedy  which  they  provided.^  To  say  that  the  mort- 
gagee acquired  a  vested  right  to  that  remedy  when  the 
mortgage  was  delivered,  which  could  not  be  affected  by 
its  subsequent   alteration,  would  be  to  say  that  such 
alteration,  however  fraudulent  and  material,  would  be 
without  effect.    It  is  clear  that  a  rule  of  that  kind  would 
encourage  fraud,  and  be  in  conflict  with  the  authorities. 
It  has  been  held  that  the  fraudulent  alteration  of  nego- 
tiable  paper  will  prevent  a  recovery  for  the  original 
consideration.     Woodworth  v.  Anderson^  63  Iowa,  603. 
In  the  case  of  Ransier  v.  Vanorsdoly  50  Iowa,  130,  the 
right  of  the  vendee,  who  had  taken  possession  of  per- 
sonal property  under  an  altered  bill  of  sale,  to  retain 
the  proceeds,  was  sustained  ;  but  it  does  not  appear  that 
the  alteration  was  fraudulent,  and  the  conclusion  of  the 
court  seems  to  have  been  founded  upon  the  fact  that 
the  vendee  did  not  ask  any  aflSrmative  relief  based  upon 
the  bill  of  sale.     Other  facts  also  distinguish  that  case 
from  this.     We  conclude  that,  if  plaintiff's  claim  in 
regard  to  the  alleged  alteration  be  correct,  defendants 
had  no  right  to  take  possession  of  any  of  the  property 
in  controversy  under    the  mortgage  in  question  ;  for 
the  insertion  of  the  description  of  the  wagon  without 
the  knowledge  or  consent  of  the  mortgagor  could  not 
have  been  otherwise  than  fraudulent. 

II.  The  evidence  shows  that  the  mortgage  in  con- 
troversy was  drawn  and  taken  by  D.  W.  Halstead ; 
8.  AonfCT :  *^^^  *^®  descriptiou  of  the  wagon  was 
^atedS®"*  written  in  the  mortgage  by  him  ;  and  that, 
principal.  when  the  mortgage  was  executed  and 
delivered,  he  acted  as  the  agent  of  its  owner.  He  claims 
that  the  description  in  question  was  in  the  mortgage 
when  it  was  executed  by  plaintiff.  The  fifth  paragraph 
of  the  charge  is  as  follows:  ''If,  however,  you  find 
from  the  evidence  that  the  property  mortgaged  was 
originally  purchased  by  plaintiff  from  D.  W.  Halstead, 
and  that  all  transactions  in  relation  thereto,  including 
the  giving  of  the  notes  and  securing  the  same,  were  had 
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with  D.  W.  Halstead,  and  that  defendant  B.  M.  Hal- 
stead  intrusted  the  whole  matter  of  renewing  and 
securing  the  notes  to  D.  W.  Halstead,  both  as  to  time 
of  extension  and  the  kind  and  amount  of  security  to  be 
obtained,  and  that,  after  obtaining  said  mortgage,  said 
D.  W.  Halstead  fraudulently  and  wrongfully  made  the 
alleged  alteration  therein,  then  said  D.  W.  Halstead 
was  so  far  the  agent  of  said  B.  M.  jHalstead  that  his  said 
wrongful  and  fraudulent  act  will  avoid  the  entire 
instrument ;  and  if  you  find  such  to  be  the  fact,  the 
plaintiff  will  be  entitled  to  your  verdict  for  all  the 
property."  Appellants  make  numerous  objections  to 
the  paragraphs  quoted,  the  most  important  of  which  is, 
in  effect,  that  it  makes  the  owner  of  the  mortgage 
responsible  for  the  act  of  the  agent  in  making  the  alter- 
ation, even  though  in  so  doing  he  acted  without  her 
knowledge  or  consent,  and  not  within  the  scope  of  his 
agency.  The  case  of  Bigelow  v.  Slilphen.  36  Vt.  521,  is 
especially  relied  upon  by  appellants  as  supporting  their 
claim.  We  think  the  paragraph  in  question  was  sub- 
stantially correct,  as  applied  to  the  facts  in  this  case. 
The  agent  was  not  restricted  by  the  terms  of  his  agency 
as  to  the  security  he  might  take.  He  was  authorized  to 
act  upon  his  own  judgment,  and  take  such  security  as 
he  thought  best.  In  performing  the  duties  assigned 
him,  if  the  claim  of  plaintiff  be  true,  he  made  a  fraud- 
ulent alteration  of  the  mortgage.  In  doing  so,  he  did 
not  act  for  himself,  nor  for  the  mortgagor,  but  fol*  his 
principal.  It  may  be  conceded  that  such  alteration  was 
not  contemplated  by  his  instructions  as  agent,  but  it 
was  not  forbidden,  and  it  operated  as  a  legal  fraud 
upon  plaintiff.  It  was  in  the  line  of  his  agency,  and 
because  of  it.  Mechera,  Ag.,  sec.  739  ;  Reynolds  v, 
Witte^  13  S.  C.  6.  When  the  owner  of  the  mortgage 
received  it  from  the  agent,  she  took  it  subject  to  all 
defects  and  defenses  which  the  acts  of  her  agent  caused 
or  authorized,  and  the  fact  that  she  did  not  know  of 
them  is  immaterial.   Eadie  v.  Ashbaugh^  44  Iowa,  619  ; 
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Farrar  v.  Peterson^  62  Iowa,  420.  In  the  case  of  Hunt 
T,  Oray^  36  N.  J.  Law,  227,  the  owner  of  a  promissory 
note  intrusted  it  to  an  agent  for  the  purpose  of  having 
it  discounted.  The  bank  to  which  it  was  presented 
refused  to  discount  it  unless  a  material  addition  was 
made  to  it.  The  agent  made  the  desired  change  without 
the  knowledge  of  his  principal,  and  the  note  was  dis- 
counted. It  was  held  that  authority  to  alter  the  note 
could  not  be  inferred  from  the  circtfmstances  stated, 
and  that  the  act  of  the  agent  in  making  it  was  as  the  act 
of  a  stranger,  and  did  not  invalidate  the  note.  The 
alteration  was  not  made  with  any  fraudulent  intent, 
and  was  clearly  not  within  the  scope  of  the  agent's 
■authority,  as  he  was  given  no  discretion  in  that  respect. 
So  far  as  the  rule  announced  in  Bigelow  v.  Stilphen^ 
snpra^  conflicts  with  the  conclusions  we  have  stated, 
it  appears  to  us  to  be  not  only  unsafe,  but  contrary  to 
established  legal  principles. 

III.  Appellants  complain  that  the  defense  pre- 
sented by  the  general  denial  of  the  answer  was  ignored 
3  iMTBuo-        ^^  various  portions  of  the  charge.     They 

S?re  t"hni-  ^^sist  that  the  title  of  plaintiff'  to  the  prop- 
cai  defenses,  ^^ty  iu  coutrovcrsy  was  put  in  issue  by 
such  denial,  and  that,  since  he  could  recover  only  on 
the  strength  of  his  own  title,  the  issue  thus  raised 
should  have  been  submitted  to  the  jury.  It  is  shown 
by  the  pleadings  and  evidence,  beyond  question,  that 
plaintiff  is  the  owner  of  the  property,  unless  defendants 
hold  some  adverse  interest  by  virtue  of  the  mortgage  in 
controversy.  The  jury  were  instructed  as  to  the  issues 
raised  by  the  pleadings  concerning  which  there  was 
dispute.  Hence  no  prejudice  could  have  resulted  to 
defendants  from  the  omission  of  the  court  to  instruct  in 
regard  to  the  defense  technically  presented  by  the  gen- 
eral denial. 

IV.  Counsel  for  appellants  discuss  numerous 
other  questions,  which  need  not  be  referred  to  in 
detail.  It  is  sufficient  to  sav  that  we  have  examined 
the  questions  so  presented  with  care,  and  conclude  that 
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the  record  discloses  no  error  prejudicial  to  appellants. 
The  charge  to  the  jury,  considered  as  a  whole,  was  fair^ 
and  not  of  a  nature  to  mislead  or  be  misunderstood. 
The  judgment  of  the  district  court  is 

Affihmed: 


»    1S8 

87  ml 

90    J58 
M     08 


80    158 
106    41o 

»     168 

132      75 

fm    244 


Langer  v.  Meservey  et  al. 

Deed  i  absolute  on  pace— conditional  in  pact  :  eyidbnob  to  prove. 
Under  the  rule  that  a  deed  absolute  on  its  face  may  be  shown  hy 
parol  to  have  been  intended  merely  as  a  mortgage,  it  was  proper, 
in' this  action  to  enjoin  the  sale  of  land  upon  execution  against 
plaintiff  s  daughter,  who  held  under  a  deed  from  the  plaintiff,  to> 
admit  parol  testimony  to  prove  that  the  conveyance,  though  abso- 
lute in  form,  was  upon  condition  that  the  daughter  was  to  board, 
clothe  and  care  for  plaintiff  during  life,  and,  upon  failure  so  to  do, 
or  if  plaintiff  should  become  dissatisfied  and  leave  the  daughter, 
the  latter  should  reconvey  to  her.  But  it  is  another  rule  in  such 
cases  that  the  evidence  must  be  clear  and  satisfactory,  in  order  to- 
avoid  the  absolute  effect  of  the  deed ;  and  the  evidence  in  this  case 
( see  opinion )  held  to  be  insufficient.  ( See  opinion  for  citations 
upon  rules  of  law  involved.) 

Appeal  from  Humboldt  District  Court — Hon.  George 

H.  Cakr,  Judge. 


Piled,  May  19,  1890. 

Action  in  equity  to  enjoin  a  sheriff's  sale  of  cer- 
tain real  estate.  There  was  a  decree  for  the  plaintiff. 
Defendants  appeal. 

Theo.  Hawley^  for  appellant. 

RoTHROOK,  C.  J. — On  the  twenty-first  day  of 
March,  1877,  the  defendants,  Theodore  Hawley  and 
A.  C.  Meservey,  recovered  a  judgment  in  the  Webster 
county  district  court,  against  Victoria  Schrameck  and 
Frank    Schrameck,   for  some  seven   hundred  dollars. 
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On  the  fourth  day  of  April,  1888,  the  plaintiflP  herein 
conveyed  a  lot  in  Dakota  City,  Humboldt  county,  to 
said  Victoria  Schrameck.  After  the  conveyance  was 
made,  the  defendants  procured  a  transcript  of  said 
judginent  to  be  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Humboldt  county,  and  the  judgment 
was  duly  docketed  therein.  An  execution  was  issued 
for  a  balance. due  on  the  judgment,  and  a  levy  of  the 
execution  was  made  upon  said  lot,  and  the  sheriff  of 
Humboldt  county  was  proceeding  to  advertise  and  sell 
the  lot  in  satisfaction  of  the  balance  due  on  the  judg- 
ment, when  this  action  was  commenced  to  restrain  the 
sale,  on  the  ground  that  the  plaintiff  was  the  real  owner 
of  the  property.  The  conveyance  from  the  plaintiff  to 
Victoria  Schrameck  was  made  by  a  deed  in  the  usual 
form,  and  the  consideration  named  therein  was  one 
thousand  dollars.  The  plaintiff  is  the  mother  of  said 
Victoria  Schrameck,  and  it  is  averred  in  the  petition 
that  no  money  consideration  was  paid,  or  agreed  to  be 
paid,  for  the  lot,  but  that  the  real  consideration  was 
that  Victoria  Schrameck  agreed  to  furnish  a  home,  and 
board,  clothe,  care  for  and  support  the  plaintiff  during 
the  remainder  of  her  natural  life,  and  that  the  title  was 
conveyed  merely  as  security  for  the  performance  of  said 
contract  of  maintenance ;  and  that,  in  case  of  any  failure 
on  the  part  of  Victoria  Schrameck  to  perform  the  con- 
tract, the  said  property  should  revert  to  the  plaintiff, 
and  the  title  thereof  should  be  reconveyed  to  her.  It 
will  be  observed  from  the  above  facts,  which  are  in  sub- 
stance set  out  in  the  petition,  that  the  pleader  evidently 
intended  to  invoke  the  rule  that  a  conveyance  of  real 
estate  may  be  shown  by  parol  to  have  been  a  mere  secu- 
rity for  the  payment  of  money,  or,  in  other  words,  that 
it  may  be  shown  by  parol  to  have  been  intended  merely 
as  a  mortgage.  That  such  is  the  law  there  can  be  no 
question.  See  Trucks  d.  lAndsey^  18  Iowa,  604 ;  Key  v, 
McCrearpy  26  Iowa,  191 ;  Oreen  v.  Turner^  38  Iowa,  112, 
and  other  cases  determined  in  this  court.  Another  rule 
-equally  well  established  is,  that  the  proof  to  establish 
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that  a  deed  absolute  on  its  face  is  to  be  treated  as  a 
mortgage  should  be  clear  and  satisfactory.  Corhitt  v. 
Smithy  7  Iowa,  60 ;  Hyatt  v.  Cochran^  37  Iowa,  609 ; 
Sinclair  v.  Walker^  88  Iowa,  675 ;  Zuver  v.  LyoiiSy  40 
Iowa,  610 ;  Eibby  v.  Barsh,  61  Iowa,  196 ;  Knight  v, 
McCoi'd,  63  Iowa,  429. 

The  evidence  upon  which  it  is  sought  to  vary  the 
terms  of  the  deed  consists  of  the  testimony  of  the  plain- 
tiff and  the  said  daughter,  and  the  husband  of  the 
daughter.  Victoria  Schrameck  testified  as  follows: 
"She  [the  plaintiff]  deeded  the  property  to  me  with 
the  understanding  that  I  was  to  keep  her  so  long  as 
she  lived  and  support  her.  Catherine  Langer  controls 
the  property.  I  have  never  paid  her  anything  for  the 
property,  except  as  I  have  stated.  She  deeded  this 
property  to  me  about  five  years  ago.  This  contract 
between  mother  and  me  was  made  before  the  building 
was  put  up  or  any  land  purchased .  There  was  no  writ- 
ten contract,  but  that  was  our  understanding.  I  took 
possession  of  the  property  under  this  contract.  I  am 
now  holding  the  property  for  Catherine  Langer."  In 
answer  to  the  question  whether  there  was  any  agree- 
ment by  which  she  was  to  convey  the  property  back  to 
her  mother,  she  testified  as  follows  :  "  There  was  such 
an  agreement.  It  was  that  I  should  convey  the  prop- 
erty back  to  her  whenevar  she  became  tired  of  living 
with  me.  Whenever  she  went  away,  or  should  happen 
to  die,  then  the  property  should  belong  to  me,  but  if 
she  came  back  I  was  to  convey  it  back  to  her  as  I  did. 
I  and  my  husband,  Frank  Schrameck,  have  never  paid 
any  of  our  own  money  towards  the  purchase  of  this 
property,  or  on  the  buildings  or  improvements." 

The  plaintiff  testified  as  follows :  *'  C«  State  whether 
or  not  there  was  any  agreement  between  yourself  and 
Mrs.  Schrameck,  when  you  conveyed  the  lot  and  build- 
ing to  her ;  if  so,  state  what  said  agreement  was. 
( Objected  to  by  defendants  as  incompetent,  immaterial 
and  irrelevant,  and  because  it  seeks  to  cbange,  vary  or 
modify  a  written  instrument  by  parol.)    A.    There  v\as 
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8Dch  an  agreement.  Said  agreement  was  that,  being 
sickly  at  the  time,  in  case  of  death  the  property  should 
be  Mrs.  Schrameck's ;  otherwise  fall  back  to  me. 

'^  Q.  State  whose  money  paid  for  the  lot  and 
building  in  question.  (Objected  to  by  defendants  as 
incompetent  and  immaterial.)  A,  My  own  money. 
I  have  always  exercised  full  control  over  the  building 
and  lot.  This  agreement  was  made  before  she  moved 
into  the  building.     That  agreement  was  oral. 

"  Q.  State  whether  or  not  it  was  agreed  in  that 
contract  that  Mrs.  Schrameck  was  to  keep,  clothe  and 
board  you  for  the  use  of  that  property.  ( Objected  to 
by  defendants  as  incompetent,  immaterial  and  irrele- 
vant, and  because  it  seeks  to  change,  vary  and  modify 
by  parol  the  terms  of  the  written  deed,  and  annex 
thereto  conditions  not  contained  therein.)  A.  Yes, 
sir  ;  she  is  now  supporting  me  under  that  agreement." 
'*$.  State  whether  or  not  Mrs.  Schrameck  has 
ever  paid  you  any  other  consideration  for  the  property, 
except  boarding,  clothing  and  lodging,  as  you  have 
testified.  ( Objected  to  for  the  same  reasons  as  those 
stated  in  last  above  objection.)  A.  No;  the  legal  title 
of  that  property  is  now  in  my  name." 

Frank  Schrameck  testified  as  follows :  ^'  T  live  in 
Dakota  City,  and  am  the  husband  of  Victoria  Schra- 
meck. I  was  present  when  the  agreement  in  relation  to 
this  property  was  made  between  Catherine  Langer  and 
my  wife. 

* '  Q.  State  fully  what  that  was.  ( Objected  to  by 
the  defendants  for  the  same  reasons  interposed  in  a 
similar  question  asked  Mrs.  Schrameck  «nd  Mrs. 
Langer.)  A.  The  agreement  was  that  she,  Catherine 
Langer,  put  up  the  building,  and  gave  to  my  wife  after 
her  death,  if  she  keep  her,  clothe  and  board  her,  during 
her  natural  life ;  and  that,  whenever  she  became  dis- 
satisfied with  her  to  live,  to  get  the  property  back. 
I  never  paid  anything  for  the  property  in  question. 
I  did  no  work  on  the  building.  I  had  no  interest  in 
the  property." 
Vol.  80-11 
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It  appears  from  other  evidence  in  the  case  that 
Victoria  Schrameck  held  the  legal  title  to  the  property 
before  the  plaintiff  held  it,  and  that  while  she  owned 
it  she  at  different  times  executed  three  mortgages 
upon  it ;  and,  although  the  record  does  not  show  a 
conveyance  from  her  to  her  mother  before  the  convey- 
ance from  her  mother  to  the  her,  we  infer  that  there 
was  one.  But  it  does  appear  that  she  conveyed  back  to 
her  mother  after  this  suit  was  commenced.  In  view 
of  the  frequent  transfers  of  this  property,  and  the  exe- 
cution of  the  mortgages  upon  it  by  Victoria  Schrameck, 
and  the  indefinite  nature  of  the  alleged  oral  contract, 
we  do  not  think  the  evidence  is  of  that  clear,  satisfac- 
tory, conclusive  character  which  is  required  to  estab- 
lish the  fact  that  the  deed  in  question  was  intended  as 
a  mortgage.  Indeed,  the  transaction  appears  to  be 
more  in  the  nature  of  an  express  trust,  which  the  plain- 
tiff seeks  to  engraft  on  the  deed  by  parol.  But,  with- 
out determining  that  question,  we  are  content  to  rest 
our  decision  upon  the  ground  that  the  evidence  is 
sufficient  to  authorize  a  finding  that  this  deed,  which  is 
absolute  on  its  face,  should  be  regarded  as  a  mortgage 
or  conditional  instrument.  The  decree  of  the  district 
court  will,  be  Reversed. 
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Redhead,  Norton,  Lathrop  &  Co.  v.  Baker  et  al. 

Appeal :  no  notice  served  on  olsrk.  Where  no  notice  of  an  appeal 
to  this  court  has  been  served  on  the  clerk  of  the  court  from  which 
it  is  taken,  as  required  by  section  4408  of  the  Code,  this  court  has 
no  jurisdiction  to  entertain  it,  and  it  wiU  be  dismissed.  ( See  opin- 
ion for  cases  followed.) 

Appeal  from   Polk   District    Court— Roj^.   Marcus 

Kavanagh,  Jr.,  Judge. 

Filed,  May  19,  1890. 
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Action  in  equity  to  foreclose  certain  chattel  mort- 
gages, and  a  mortgage  on  real  estate,  and  for  decree  to 
establish  priorities.  The  case  was  submitted  to  the 
district  court,  and  decree  entered,  from  which  the  plain- 
tiff appeals. 

Nathaniel  B.  Raymond^  for  appellants. 

Chamberlain  <6  Stewart  and  Carpenter  &  Evans. 
for  appellees. 

Given,  J. — I.  The  abstract  shows  a  stipulation  as 
follows,  signed  by  the  attorneys  for  the  different  par- 
ties: **It  is  hereby  stipulated  and  agreed,  by  and 
between  the  parties  to  the  above-entitled  cause,  that  the 
same  may  be  submitted  to  the  supreme  court  of  Iowa, 
and  be  heard  at  the  October  term  thereof,  to  be  held  at 
Des  Moines,  Iowa,  commencing  on  the  first  Tuesday 
of  October,  1888,  on  the  foregoing  abstract  of  record 
of  appellant,  and  additional  abstract  of  appellee,  if  one 
should  be  filed ;  and  that  the  same  presents  a  true 
abstract  of  the  record  in  said  cause,  and  contains  all  the 
evidence  introduced  or  offered  on  the  hearing  of  said 
cause ;  and  the  filing  of  a  transcript  herein  is  hereby 
waived."  It  also  shows  notice  of  appeal  and  service,  as 
follows:  "After  usual  caption,  reading  'to  each  and 
all  of  said  defendants,  and  to  said  intervenor,  or  to 
Chamberlain  &  Stewart  and  Carpenter  &  Evans,  their 
attorneys,  and  to  L.  A.  Wilkinson,  clerk  of  said  court : 

**  *  You  and  each  of  you  are  hereby  notified  that 
Redhead,  Norton,  Lathrop  &  Co.,  plaintiffs  above 
named,  have  appealed  from  the  judgment  of  the  dis- 
trict court  aforesaid,  against  plaintiffs  in  above-entitled 
canse,  on  the  second  day  of  July,  1888,  to  the  supreme 
court  of  Iowa ;  and  that  said  appeal  will  be  for  hearing 
and  trial  at  the  October  term  of  said  court,  to  be  held  at 
Des  Moines,  Iowa,  commencing  on  the  first  Tuesday  of 
October,  1888. 

"^N.  B.  Raymond, 

" '  For  plaintiffs. 
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"  '  Due  and  legal  service  of  the  foregoing  notice  of 
appeal  is  hereby  accepted,  this  third  day  of  September, 

1888. 

'"Carpenter  &  Evans,; 
«*  'For  Eli  and  Abigail  Baker  and  Gt.  f/ Walker 
and  T.  Hawery,  Assignee. 

"*  Chamberlain  &  Stewart, 
"  *For  E.  S.  Harter  and  C.  D.  Coddington,  Adam 
Baker,  Daniel  L.  Baker.'  " 

It  will  be  observed  that,  while  notice  of  appeal  Is 
addressed  to  the  attorneys,  and  to  L.  A.  Wilkinson, 
clerk  of  said  court,  it  does  not  appear  that  any  service 
thereof  was  made  on  the  clerk.  Code,  section  4408,  pro- 
vides that  ''an  appeal  shall  not  be  perfected  until  the 
notice  thereof  has  been  served  upon  both  the  party  and 
the  clerk,  and  the  clerk  paid  or  secured  his  fees  for  a 
transcript."  In  State  v.  Rogers^  71  Iowa,  753,  notice  of 
appeal  had  not  been  served  upon  the  clerk.  The  court 
says:  "The  statute  provides  for  such  service,  and 
without  it  we  cannot  hold  that  the  appeal  was  perfected. 
It  follows  that  we  have  no  jurisdiction  of  the  case,  and 
the  appeal  must  be  dismissed."  See,  also,  Fitzgerald 
V.  Kelso,  71  Iowa,  731,  and  Day  v.  Insurance  Co.,  72 
Iowa,  698.    The  appeal  must  be 

Dismissed 


Hale  v.  Richards  et  ac. 

Banks  and  Banking :  overdrafts  :  payment  with  funds  held  in 
TRUST.  Plaintiff  was  the  vice-president  and  manager  of  a  bank  of 
which  defendant  was  president  and  owner  of  nearly  all  the  stock. 
Plaintiff  kept  a  regular  depositor's  account  between  himself  and 
the  bank.  He  was  also  treasurer  of  a  school  district,  and,  with 
the  knowledge,  consent  and  encouragement  of  defendant  and  the 
other  officers  of  the  bank,  he  deposited  the  school  funds  as  his  own. 
Plaintiff  purchased  a  homestead,  and  paid  for  it  bj  drafts  upon  his 
bank  account  in  excess  of  his  deposits,  but  at  a  subsequent  date 
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his  deposits,  including  the  school  funds,  made  a  balance  to  his 
credit  in  the  bank.  At  a  still  later  date,  however,  upon  settlement 
vrith  the  bank,  he  was.found  to  be  its  debtor,  and  he  gave  his  note 
for  the  indebtedness,  which  note  was  assigned  to  defendant  and 
prosecuted  to  judgment,  and  for  the  satisfaction  of  the  judgment 
be  sought  to  sell  plaintiff's  said  homestead,  on  the  ground  that 
the  note  was  given  for  money  used  in  its  purchase,  and  plaintiff  in 
this  action  seeks  to  enjoin  such  sale.    Held — 

( 1 )  That,  since  the  overdrafts  made  to  pay  for  the  homestead 
were  paid  by  deposits  made  before  the  indebtedness  for 
which  the  note  was  given  arose,  it  could  not  be  said  that  the 
note  was  given  for  money  used  in  paying  for  the  homestead  ; 
and,  therefore,  the  sale  was  properly  enjoined. 

(3)  That,  since  defendant  and  the  other  officers  of  the  bank 
knew  that  a  large  part  of  plaintiff's  deposits  were  school 
funds,  but  they  made  no  objection  to  his  depositing  them  as 
his  own,  but  rather  encouraged  it,  defendant  could  not,  for 
the  purpose  of  collecting  his  note,  be  heard  to  insist  that  th« 
money  with  which  plaintiff  paid  his  overdrafts  was  not  his 
own,  and  that  he  should  not  have  credit  therefor. 

(8)  That,  even  if  plaintiff  had  used  the  money  of  the  bank  with- 
out its  consent  in  purchasing  the  homestead,  and  he  should, 
therefore,  be  regarded  as  holding  it  in  trust  for  the  bank,  yet 
his  trust  was  settled  and  discharged  when  he  paid  his  over- 
drafts, even  with  the  school  money. 

Appeal  from  Mahaska  District   Court — Hon.  J.  K. 

Johnson,  Judge. 

Filed,  May  19,  1890. 

Action  in  chancery  to  restrain  defendants  from 
enforcing  a  judgment  upon  the  homestead  of  plaintiff. 
The  relief  prayed  for  by  plaintiflf  was  granted  by  the 
decree  of  the  district  court,  from  which  defendants 
appeal.    The  facts  fully  appear  in  the  opinion. 

McNett  &  Tisdale^  for  appellants. 

J.  F.  &  W.  JR.  Lacey,  for  appellee. 

Beck,  J. — I.  In  1871  the  plaintiff  became  the  vice- 
president  and  manager  of  the  National  State  Bank  of 
Oskaloosa.    Defendant  Seth  Richards  owned  all   the 
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stock  of  the  bank,  except  thirty  shares,  which  he  had 
transferred  to  qualify  directors.  He  was  also,  and  con- 
tinued to  be,  president  of  the  bank,  but  took  personally 
no  active  part  in  its  management,  subsequent  to  plain- 
tiff 's  connection  with  it,  being  for  many  years  in  infirm 
health,  and  residing  in  another,  distant  state.  When 
plaintiff  became  connected  with  the  bank,  Mr.  Richards 
agreed  to  sell  to  him  one  hundred  and  forty-five  shares 
of  the  bank  stock  by  a  written  contract  between  the 
parties,  which  provides  that  plaintiff  shall  pay  one  hun- 
dred and  fifteen  dollars  per  share  for  the  stock,  and  all 
taxes  levied  on  it,  and  protect  Richards  from  all  losses 
that  may  occur  in  connection  with  the  stock,  and  pay 
ten  per  centum  each  year,  semi-annually,  on  the  par 
value  of  the  stock.  Richards  is  to  pay  to  plaintiff  the 
dividends  on  the  stock  in  excess  of  the  ten  per  centum 
to  be  paid  by  plaintiff  to  him.  The  stock  is  to  be  paid 
for  and  transferred  in  three  years  from  the  date  of  the. 
execution  of  the  agreement.  At  the  time  plaintiff 
became  connected  with  the  bank  he  owned  some  real 
estate  and  a  dwelling  in  Ottumwa,  occupied  as  a  home- 
stead. He  probably  had  some  other  property,  of  no 
great  value.  Mr.  Richards  had  long  known  him,  and, 
as  we  understand  the  evidence,  had  employed  him  from 
1852,  or  at  least  had  business  connections  with  him 
from  that  date,  until  he  became  manager  of  the  bank. 
Not  long  after  he  had  removed  to  Oskaloosa  to  take 
charge  of  the  bank  he  purchased  a  house  and  lot,  which 
from  the  time  of  its  purchase  was  occupied  by  him  as  a 
homestead.  About  a  year  after  the  purchase  he  bought 
another  lot  adjacent  to  the  first,  which  was  attached  to 
and  used  as  a  part  of  his  homestead  property.  Pay- 
ments were  made  for  these  lots  with  money  obtained 
from  the  bank,  and  charged  to  plaintiff's  account  and 
probably  in  some  instances  checks  and  other  memoranda 
were  executed  by  plaintiff,  and  deposited  in  the  bank, 
and  carried  by  it  as  cash  items.  The  transactions  were 
known  to  the  officers  of  the  bank,  and  were  had  after 
plaintiff  explained  his  plan  of  buying  a  homestead  of 
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Mr.  Richards,  and  obtained  his  consent  to  make  pay- 
ments therefor  in  the  manner  just  indicated.  The 
amounts  and  dates  of  these  payments  need  not  be 
stated.  It  is  not  to  be  questioned  that  the  main  part, 
if  not  the  whole,  of  the  money  used  in  payments  for 
the  homestead  came  through  the  bank.  Plaintiff  kept 
an  account  in  the  bank,  and  made  deposits  therein  of 
money  received  from  all  sources ;  as  from  salary,  rents, 
sales  of  property,  etc.  He  was,  from  about  the  time  he 
became  vice-president  of  the  bank,  the  treasurer  of  the 
independent  school  district  in  which  he  lived,  and  as 
such  handled  and  was  charged  with  the  custody  of  con- 
siderable sums  of  money,  which  were  deposited  and 
entered  in  his  individual  account  in  the  bank.  These 
facts  were  known  to  Mr.  Richards  and  the  other  officers 
of  the  bank.  Mr.  Richards  states  in  his  testimony 
touching  the  matter  that  ^'  in  making  up  the  interest  on 
overdraft  account,  and  Hale's  account  on  the  books  of 
the  bank,  the  independent  school- district  moneys  were 
treated  as  belonging  to  Hale  individually,  and  Hale  had 
the  same  benefit  of  it  as  he  would  have  had  if  it  had 
been  his  own  money."  Large  sums  were  paid  as  divi- 
dends upon  the  stock  contracted  for  and  purchased  by 
plaintiff  of  Mr.  Richards,  and  credited  to  plaintiff's 
stock  account. 

It  cannot  be  doubted  that  the  payments  made  by 
plaintiff  for  his  homestead  exceeded  the  balance  of 
money  belonging  to  himself  individually,  which  he 
deposited  in  the  bank,  and  excluding  therefrom  the 
money  of  the  school  district  deposited  by  him,  and  it  is 
equally  clear  that  the  total  of  his  balances,  including 
his  individual  money  and  the  school  money,  exceeded 
the  sum  paid  for  the  homestead  property, — that  is, 
when  such  payments  were  made  they  were  at  the  time 
or  subsequently  exceeded  by  deposits  made  by  plaintiff, 
including  the  school  money.  We  think  this  proposition 
of  fact  is  denied  by  neither  party.  Defendants  claim 
that  plaintiff  from  the  first  owed  the  bank  for  money 
obtained  by  him  therefrom  to  pay  for  the  homestead. 
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and  that  it  is,  therefore,  liable  to  be  sold  apon  the  judg- 
ment sought  to  be  enforced  by  plaintiff,  for  the  reason 
that  it  was  rendered  upon  a  note  given  to  secure  the 
payment  of  the  debt  incurred  by  plaintiff  to  the  bank 
by  overdrafts,  or  advances  by  the  bank  in  other  forms. 
In  support  of  this  proposition,  defendants  insist,  as  a 
matter  of  fact  and  of  law,  that  the  plaintiff's  deposits 
were  made  up  largely  of  school  money,  for  which  he  can 
receive  no  personal  benefit,  and  for  which  he  can  receive 
no  credit  in  determining  the  amount;  of  money  he  had 
on  deposit.  Plaintiff  insists,  on  the  other  hand,  that 
his  balances  of  deposits,  including  the  school  money, 
exceeded  the  sums  drawn  by  him  from  the  bank  in  mak- 
ing payments  for  his  homestead.  The  determination  of 
the  issue  thus  presented  will  prove  decisive  of  the  case, 
in  the  view  we  take  of  it. 

It  may  be  stated  here  that,  in  the  settlement  of  the 
interests  of  the  plaintiff  and  Mr.  Richards  growing  out  of 
the  business  of  the  bank,  and  the  contract  for  the  sale 
of  stock,  above  referred  to,  plaintiff  was  found  indebted 
to  the  bank,  and  for  the  amount  of  such  indebtedness  he 
executed  the  note  to  the  bank  upon  which  the  judgment 
sought  to  be  enforced  against  plaintiff's  homestead  was 
rendered.  This  note,  in  the  reduction  of  the  stock  of 
the  bank,  was  transferred  to  Mr.  Richards.  We  may 
say  here  that  we  find  it  unnecessary  to  enter  into  an 
investigation  of  the  affairs  of  the  bank,  which,  under 
plaintiff's  management,  were  not  successfully  termi- 
nated, on  account  of  the  embezzlement  of  a  large  sum 
by  the  cashier,  which  swallowed  up  surplus  or  divi- 
dends to  which  plaintiff  was  entitled,  and  put  it  out  of 
his  power  to  pay  the  bank.  And  we  find  it  unneces- 
sary to  make  a  minute  examination  of  plaintiff's  bank 
account,  which  appears  in  the  record,  and  to  pursue 
inquiries  as  to  other  matters  disclosed  by  the  testimony. 
It  is  sufficient,  in  order  to  reach  a  conclusion  in  the  case, 
to  consider  the  fact  which  we  have  above  announced, 
viz.,  that  plaintiff  had  balances  in  his  favor,  including 
the  school  money  deposited  by  him,  at  certain  times 
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after  the  money  of  the  bank  was  appropriated  to  the 
payments  for  the  homestead  ;  that  is,  the  money  of  the 
bank  used  by  plaintiff  in  payment  for  the  homestead 
was  repaid  by  subsequent  deposits,  which  gave  a  balance 
in  plaintiff's  favor. 

II.  The  transactions  between  a  bank  and  its  cus- 
tomer, who  is  a  depositor,  consist  of  debits  and  credits. 
The  bank  is  a  debtor  for  all  moneys  deposited.  The 
customer  is  charged  with  all  moneys  checked  out  of,  or 
drawn  from,  the  bank.  When  a  balance  is  struck 
between  the  accounts,  the  party  is  the  debtor  against 
whom  the  balance  is  found.  He  owes  the  other  the 
amount  of  that  balance,  and  stands  charged  therewith. 
If  subsequently  he  deposits  a  sum  in  excess  of  the  bal- 
ance and' of  other  checks,  if  there  be  any,  he  ceases  to 
be  a  debtor,  and  becomes  a  creditor  of  the  bank.  It  is 
plain  that  a  customer  of  a  bank,  who  has  made  over- 
drafts, may  pay  them  by  deposits,  and,  when  they  are 
so  covered,  he  ceases  to  be  a  debtor  to  the  bank ;  but,  if 
the  deposits  so  made  exceeds  his  overdraft,  he  is  a  cred- 
itor of  the  bank  in  the  amount  of  such  excess.  It  can- 
not be  doubted  that  if  plaintiff  had,  in  the  place  of  the 
school  money,  made  deposits  of  money  of  his  own 
which  exceeded  his  own  overdrafts  before  made,  his 
indebtedness  arising  from  the  overdrafts  would  have 
been  paid.  So  successive  overdrafts  would  have  been 
paid  by  successive  deposits  in  excess  thereof,  and  each 
new  overdraft  would  be  a  new  debt,  dating  from  the  day 
the  overdraft  was  made. 

III.  But  the  deposits  made  by  plaintiff  did  not 
consist  wholly  of  his  own  money.  A  large  part  of  it 
was  school  money,  which  he  held  as  a  public  officer. 
Defendants  insist,  correctly  enough,  that  plaintiff  had 
no  property  in  the  school  money.  They  further  main- 
tain that  the  deposit  in  the  bank  of  the  school  money 
in  his  own  name  was  a  conversion  thereof,  and  the  use 
of  it,  under  the  statute  of  the  state,  would  amount  to 
embezzlement,  and  be  punishable  as  such ;  and  that 
plaintiff,  therefore,  can  have  no  benefit  of  such  deposit 
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in  this  suit.  The  general  proposition  of  law  that  the 
deposit  in  his  own  name  of  the  school  money,  by  a 
school  treasurer,  amounts  to  a  conversion  thereof,  and 
is  an  embezzlement,  we  are  not  prepared  to  admit,  and 
need  not  discuss.  If  such  a  deposit  were  made,  without 
the  intention  of  using  or  converting  the  money,  and  for 
the  purpose  of  its  safe  keeping,  it  would  hardly  be  held 
to  constitute  embezzlement.  But  if  its  deposits  were 
made  for  the  purpose  of  gain  by  the  school  treasurer, 
by  obtaining  a  credit  thereby  upon  his  bank  account, 
which  would  oi)erate  as  payment  of  overdrafts  by  him, 
it  may  be  assumed,  for  the  purpose  of  this  case,  that 
the  treasurer  would,  in  law,  be  guilty  of  embezzlement 
in  the  absence  of  conditions  which  would  remove  the 
case  from  the  operation  of  this  rule. 

IV.     In  the  case  before  us,  the  undoubted  fact  is 
that  the  deposit  of  the  school  money,  and  the  credit 
thereby  obtained,  was  fully  known  and  assented  to,  if 
not  encouraged,  by  the  bank.     Mr.  Richards  testifies, 
as  we  have  heretofore  stated,  that  the  bank,  in  making 
up  the  intet-est  on  overdrafts  in  Hale's  account,  treated 
the  school  money  as  though  it  were  the  plaintiff's.     No 
objection  in  any  form  was  made  to  the  use,  by  plaintiff, 
of  the  deposit  of  school  money  as  his  own.     Indeed,  the 
bank  itself  made  that  use  of  it,  and  received  the  benefit 
of  the  money  just  the  same  as  it  did  of  other  moneys 
deposited  by  the  plaintiff.     No  attempt  at  any  time  was 
made  to  correct  the  practice  of  the  parties  as  to  this 
school  money,  and  not  a  word  of  complaint  touching  it 
was  ever  made.     The  plaintiff  continued  practicing  it, 
and  was  thereby  encouraged  to  repeat  the  overdrafts  of 
his  accounts.     He  felt  the  temptation  which  is  always 
experienced  by  men  of  limited  means  who  have  the 
custody  and  use  of  money  not  their  own.     They  forget 
that  they  are  debtors  to  the  fund  of  which  they  are 
trustees,  and  use  the  money  as  their  own,  without  the 
thought  of  the  approaching  hour  of  final  payment. 
When  that  perplexing  and  trying  hour  did  come  to 
plaintiff,  his  creditor,  who  knew  of  the  use  of  the  trust 


MAY  TERM.  1890.  171 

Hale  ▼.  Bicharda. 

money,  who  encouraged  it,  and  who  received  advantages 
therefrom,  objected  to  regarding  it  as  payment  on  the 
bank  account,  though  in  prior  accounting,  when  the 
bank  account  was  balanced,  and  interest  on  overdrafts 
was  charged,  the  bank  treated  the  school  money  as  the 
individual  money  of  plaintiff.  Surely  it  is  now  too  late 
for  defendants,  who  stood  in  the  shoes  of  the  bank,  to 
base  a  claim  for  relief  upon  plaintiflE's  violation  of  law. 
It  must  be  remembered  that  Mr.  Kichards  does  not  base 
his  claim  on  the  ground  that  any  loss  resulted  to  the 
school  district,  or  that  plaintiff  failed  to  account  to 
the  school  district  for  money  used  by  him,  which  it  has 
been  held  is  necessary  to  constitute  the  crime  of  embez- 
zlement. State  t).  ParsonSy  54  Iowa,  405 ;  State  v. 
Brandt^  41  Iowa,  600.  Nor  does  he  claim  that  he  or 
the  bank  in  any  way  suffered  prejudice  from  plaintiff's 
acts  in  connection  with  the  school  money. 

Mr.  Kichards  becomes  a  vindicator  of  violated  law, 
not  to  correct  any  wrong  or  reimburse  loss  suffered  by 
any  one,  but  solely  to  enforce  a  remedy  for  his  own 
benefit,  by  regarding  the  acts  of  plaintiff  as  unlawful, 
which  the  bank,  in  whose  shoes  he  stands,  encouraged, 
and  in  which  it  participated.  The  plaintiff,  the  bank, 
and  Mr.  Kichards,  as  its  assignee,  representative  and 
beneficiary,  as  to  the  violation  of  the  law  in  the  use  of 
school  money,  stand  in  pari  delicto.  Mr.  Richards 
cannot  now  invoke  that  violation  of  law  as  a  ground  for 
a  remedy  against  his  debtor.  These  views  are  based 
upon  familiar  rules  of  the  law  and  of  equity,  which  do 
Dot  demand  for  their  support  citation  of  authorities. 
They  are  everywhere  admitted. 

V.  Counsel  for  defendants  insist  that,  as  plaintiff 
used  the  money  of  the  bank  without  the  consent  of  the 
directors,  that  use  was  without  authority,  and  he, 
therefore,  became  a  trustee  for  the  bank  as  to  that 
money,  and  the  equitable  title  of  the  property  he 
acquired  with  it  was  held  by  the  bank  until  it  was 
voluntarily  relinquished  by  the  recognition  of  the 
transaction  as  creating  a  debt  by  the  execution  and 
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acceptance  of  the  note,  which  is  the  foundation  of  the 
judgment  upon  which  defendants  seek  to  sell  the  home- 
stead. But  there  are  two  insuperable  objections  to  this 
I)osition.  The  first  is  that  the  fact,  inferential! y  assumed, 
that  plaintiff  used  the  money  without  consent  of  the 
bank,  is  not  sustained  by  the  evidence.  Mr.  Richards, 
who  was  president  of  the  bank,  and  owner  of  the  larger 
part  of  the  stock,  assented  to  plaintiff's  use  of  the 
money.  The  other  objection  is  that  if  plaintiff,  in  tak- 
ing the  money  of  the  bank,  became  a  trustee,  his  trust 
was  settled  and  discharged  in  his  payments  of  his  over- 
drafts by  the  deposits  of  the  school  money.  Money 
held  in  trust  may  be  paid  as  money  due  on  a  debt.  We 
reach  the  satisfactory  conclusion  that  the  decree  of  the 
district  court  ought  to  be  Affirmed. 


Lee   v.   The  Chicago,   Rock   Island    and   Pacific 

Railway  Company. 

1.  Bailroads :  collision  at  crossing  :  positive  and  neoativs 
EVIDENCE  :  conflict.  Where  defendant's  witnesses  testified  posi- 
tively that  the  whistle  of  an  engine  was  blown  and  its  beU  rung 
at  the  approach  of  a  certain  crossing,  and  plaintiff,  whose  team 
was  struck  by  an  engine  at  the  crossing,  testified  that  he  was  look- 
ing and  listening  for  trains,  but  heard  neither  alarm,  and  one  of 
his  witnesses  testified  that  he  was  observing  the  train,  and  was  in 
a  position  to  hear  either  alarm,  if  given,  but  beard  neither,  held 
that  there  was  a  plain  conflict  in  the  evidence,  and  that  it  was 
properly  submitted  to  the  jury. 

2.     :  :  contributory  negligence  :  evidence.    In  such 

case,  defendant  introduced  evidence  of  measurements  and  obser- 
vations taken  some  time  subsequent  to  the  accident,  from  which 
it  would  appear,  had  there  been  no  change  in  the  surroundings, 
that,  with  due  care  in  approaching  the  crossing,  plaintiff  should 
have  seen  the  approaching  train  and  avoided  the  injury  ;  but  held 
that  this  evidence  was  not  conclusive  on  plaintiff,  because  there 
was  other  evidence  from  which  the  jury  might  have  found  that 
there  had  been  a  material  change  in  the  siu-roundings. 
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3.  The  Same.  Where  plaintiff,  in  such  case,  in  approaching  the 
crossing,  drove  slowly  and  carefully,  and  stopped  less  than 
seventy  feet  from  the  track,  and,  standing  in  his  wagon,  looked 
both  east  and  west  for  trains,  and,  seeing  none,  sat  down  and 
drove  on,  looking  again  to  the  east  and  west,  and  listening  all  the 
time, /i^Zd  that  he  could  not  be  charged  with  contributory  negli- 
gence simply  because  at  one  point,  twenty  feet  from  the  crossing, 
of  which  he  had  no  knowledge,  the  train  could  have  been  seen  ten 
hundred  and  eighty  feet  away.  ( Schaefert  v.  Railway  Co, ,  62  Iowa, 
627,  and  Haines  v.  Railway  Qo.^  41  Iowa,  227,  distinguisTied.) 

4.  The  Same.  In  such  case,  though  plaintiff  testified  that  his  hear- 
ing was  good,  he  could  not  be  charged  with  contributory  negli- 
gence on  the  mere  ground  that  others,  at  a  greater  distance  from 
the  train  than  he*  was,  heard  it  approaching. 

5.  Bailways:  collision  at  highway:  contributory  neoligbncb: 
INSTRUCTIONS.  In  this  case,  field  that  there  was  no  prejudice  to 
defendant  in  refusing  to  give  an  instruction  asked  on  the  subject 
of  contributory  negligence,  since  the  instructions  given  were  fully 
as  favorable  to  defendant.     (See  opinion  for  instructions  asked 


j  and  given.) 


Appeal  from  Mahaska  District  Court. — Hon.  W.  R. 

Lewis,  Judge. 

Filed,  May  19,  1890. 

»  

On  the  eighth   day  of  December,  1886,  while  the 

plaintiflE  was  crossing  the  defendant's  road  with  his 

team  and  wagon,  they  were  struck  by  an  engine,  and 

one  horse  killed,  and  the  other  horse  and  the  wagon 

were  injured  ;  and  this  action  is  to  recover  the  damage 

sustained  thereby.    From  a  judgment  for  plaintiff  the 

defendant  appeals. 

Thos.  8.  Wright  Sind  Geo.  W.  Lafferty^  for  appellant. 

Phillips  &  Oreer  and  Bolton  <fe  McCoy ^  for  appellee. 

Granger,'  J. — I.    The   negligence    urged  against 
the  defendant  in  the  operation  of  its  train,  whereby  the 

the  accident  is  said  to  have  occurred,  is  a 

'  eoiiision  at'     failure  to  blow  the  whistle  or  ring  the  bell  as 

positive  and     the  train  approached  the  crossing.     Several 

de^©:  con-    wituesses  Were  examined  on  this  point  by 

the  respective  parties ;  and  the  proposition 
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urged  by  appellant  is  that,  as  to  the  ringing  of  the 
bell  and  the  blowing  of  the  whistle,  the  testimony  on 
the  part  of  the  defense  is  positive  or  affirmative,  while 
that  on  the  part  of  plaintiff  is  negative,  and  that  the 
value  of  the  positive  testimony  is  so  much  greater  than 
that  of  the  negative  that,  as  a  matter  of  law,  it  should 
outweigh  it,  and  reverse  the  judgment  because  of  a 
failure  to  establish  the  negligence  of  the  defendant.  In 
support  of  this  proposition  appellant  quotes  from  the 
opinion  in  the  case  of  Ralph  v.  Railway  Oo.^  32  Wis. 
182,  wherein  the  court  has  employed  the  language  of 
Mr.  Greenleaf,  in  his  work  on  evidence  (volume  3,  section 
375):  **That  the  positive  testimony  of  one  credible 
witness  to  the  fact  is  entitled  to  more  weight  than  that 
of  several  others  who  testify  negatively,  or  at  most  to 
collateral  circumstances,  merely  persuasive  in  their 
character."  Appellant's  selection  of  a  case  wherein 
the  rule  is  cited  is  indeed  apt ;  for  it  so  happens  that  in 
that  case  two  witnesses  testify  as  to  the  delivery  of  rope 
for  shipment, — one  testifying  positively  to  its  delivery, 
and  the  other  giving  negative  testimony  based  on  cir- 
cumstances **  merely  persuasive  in  their  character,"  and 
the  witnesses  were  exactly  alike  as  to  their  credibility 
In  that  case  the  court  reversed  a  judgment  based  on 
evidence  of  such  a  negative  character.  But  will  it  be 
said  that,  in  all  cases  where  one  witness  shall  give  posi- 
tive testimony  as  to  a  particular  fact,  and  one  or  two 
witnesses  shall  give  negative  testimony  as  to  such  fact, 
the  positive  testimony  shall  prevail?  Suppose  three 
persons  are  observing  an  approaching  train,  and  the 
purpose  of  each  is  to  know  if  the  bell  is  rung  as  it 
approaches  a  crossing,  and  their  means  of  knowing  the 
fact  are  alike,  if  one  shall  testify  that  it  did  ring,  and 
two  that  it  did  not,  will  the  positive  testimony,  as  a 
matter  of  law,  prevail  over  the  negative  ?  We  deal  now 
only  with  what  the  law  will  declare.  It  is  not  a  ques- 
tion as  to  which  testimony  is  the  most  convincing. 
A  careful  examination  of  the  rule  quoted  will  show 
that  it  does  not  apply  to  cases  in  which  the  negative 
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testimony  is  based  on  direct  observation  as  to  the  par- 
ticular facts  to  be  determined,  but  its  application  is 
generally  limited  to  cases  in  which  negative  facts  are 
sought  to  be  established  by  proof  of  collateral  circum- 
stances or  facts.  The  rule  has  a  fair  illustration  in  the 
case  at  bar.  Some  of  the  witnesses  for  the  plaintiflf, 
testifying  as  to  the  ringing  of  the  bell  or  the  sounding 
of  the  whistle,  merely  say  they  do  not  remember  of 
hearing  either.  Their  testimony  is  only  as  to  their 
recollection.  They  do  not  testify  positively  that  they 
did  not  hear  them,  nor  that  they  were  not  sounded. 
If  all  the  testimony  on  this  branch  of  the  case  was  of 
this  character,  we  should,  as  at  present  advised,  incline 
to  appellant's  position,  and  hold  the  testimony,  as  a  mat- 
ter of  law,  insufficient.  Such,  however,  is  not  the  case. 
To  our  minds,  there  is  a  plain  conflict  of  testimony 
on  this  branch  of  the  case.  Pliney  Jewell,  in  his  testi- 
mony, says  he  heard  the  train  coming  from  the  east, 
and  heard  it  whistle  for  the  second  crossing,  east  of 
where  the  accident  occurred  ;  that  he  was  on  a  load  of 
hay,  with  his  team  standing,  and  he  was  watching  the 
train.  He  says :  ''I  watched  the  railroad,  and  watched 
the  train.  I  did  not  hear  it  whistle  again,  after  the  time 
I  have  mentioned,  until  it  was  right  by  the  crossing ; 
on  the  crossing  ;  just  several  toots  right  together."  He 
then  said :  "  That  was  the  first  whistle  I  heard  after 
passing  the  second  crossing  east  of  there."  This  testi- 
mony would  have  been  no  more  positive  nor  stronger 
if  he  had  said  the  train  did  not  whistle  after  passing 
the  second  crossing.  Such  a  statement  would  have 
meant  no  more  than  that  he  did  not  hear  it.  flis  sense 
of  hearing  in  such  a  case  would  be  his  only  means 
of  knowledge.  To  this  may  be  added  the  testimony  of 
the  plaintiff  that  he  was  listening  and  looking  for 
trains,  and  did  not  hear  either  alarm.  This  testimony 
is  plainly  in  conflict  with  that  of  the  defense,  which  is 
to  the  effect  that  both  alarms  were  given.  If  we  concede 
that,  to  our  minds,  the  testimony  preponderates  for  the 
defendant,  we  are  not  justified  in  reversing. 
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II.     It  is  urged  that  the  testimony  shows  without 
conflict  that  the  plaintiff  was  guilty  of  contributory 

. .      negligence,  and  for  that  reason  he  cannot 

contribatory  recover.  It  is  claimed  that  with  proper 
evrdenoe.  care  the  plaintiff  could  have  seen  or  heard 
the  approaching  train,  and  thus  avoided  the  accident. 
In  this  respect,  too,  we  encounter  a  conflict  of  testi- 
mony, over  which  we  have  no  control.  Certain  meas- 
urements were  made,  and  observations  taken,  at  the 
instance  of  appellants,  which,  if  accepted  alone,  would 
show  that  the  plaintiff,  in  approaching  the  railroad 
with  proper  care,  would  have  observed  the  train 
approaching.  But  these  observations  and  measure- 
ments were  not  made  at  the  time  of  the  accident,  or  so 
near  it  that  the  conditions  were  necessarily  the  same. 
In  fact,  it  appears  affirmatively,  in  some  respects,  that 
they  were  different;  and  in  many  respects,  under  the 
testimony;  the  jury  might  have  found  them  different. 
The  testimony  shows  that  at  the  time  of  the  accident 
the  view  of  the  track  from  the  approaching  highway 
was  obstructed  by  piles  of  ties  and  rails ;  by  tall  weeds 
and  timber ;  that  a  short  distance  east  of  the  crossing 
the  track  entered  a  out  of  slight  depth  at  flrst,  but 
gradually  increasing. 

It  may  be  conceded  that,  at  certain  points  of  obser- 
vation on  the  highway,  the  plaintiff,  sitting  on  his 

wagon,  as  he  was,  might  have  stopped  and 
Hs  same,  observed  the  train,  if  at  that  time  in  sight ; 
but  such  fact  would  not  be  conclusive  as  to  his  negli- 
gence. It  is  urged  that,  at  a  point  twenty  feet  south  of 
the  south  rail  at  the  crossing,  the  train  could  be  seen 
one  thousand  and  eighty  feet  east,  and  that  a  failure  to 
stop  there  and  look  was  negligence.  The  case  of 
Schaefert  v.  Railway  Co.^  62  Iowa,  627,  is  relied  upon 
to  sustain  this  position.  The  cases  are  clearly  dis- 
tinguishable. In  the  Schaefert  case  the  son  of  the 
plaintiff,  who  was  driving  the  team  that  was  injured 
(the  son  being  killed ),  knew  of  the  point  from  which  a 
train  could  be  seen,  and  that  it  was  the  only  one  j  but. 
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instead  of  going  to  that  place  and  stopping  to  look,  he 
stopped  farther  back,  where  the  view  was  obstructed 
by  a  hill.  The  court,  in  holding  as  it  did,  places 
particular  stress  on  the  fact  of  the  knowledge  of  the 
driver,  and  of  his  neglect  to  stop  where  he  could  see, 
and  that  he  drove  quite  fast  to  or  near  to  the  track 
where  his  team  was  struck.  In  this  case  no  such  facts 
appear.  The  plaintiff  drove  slowly  and  carefully  to  the 
track.  He  stopped  less  than  seventy  feet  from  the 
track,  and,  standing  in  his  wagon,  looked  both  east 
and  west  for  trains;  and,  seeing  none,  he  sat  down 
and  drove  on,  looking  again  to  the  east  and  west,  and 
"listening  all  the  time"  to  see  if  he  could  hear  the 
train.  If  it  appeared  that  there  were  particular  places 
from  which  the  train  could  be  seen,  and  that  he  knew 
of  such  places,  and,  without  regard  to  them,  drove 
recklessly  onto  the  track,  or  to  it,  a  very  different  case 
would  be  presented. 

The  plaintiff  testified  that  his  hearing  is  good ;  and, 
as  others  heard  the  whistle  and  rumble  of  the  train  at  a 

greater  distance  from  it,  it  is  urged  that, 
under  the  undisputed  facts,  plaintiff  was 
** bound  to  hear  the  train."  We  are  hardly  prepared 
to  announce  such  a  rule  as  the  law.  The  conditions 
under  which  the  other  parties  heard  the  train  might 
have  been,  and  to  some  extent  really  were,  different. 
Their  direction  from  the  train,  and  the  course  of  the 
wind,  might  have  aided  them  to  hear.  Nor  do  all  per- 
sons who  regard  their  hearing  as  good  hear  alike. 
Persons  with  supposed  good  hearing  and  sight,  even 
when  together,  and  with  like  surroundings,  often  do 
not  see  and  hear  the  same.  It  is  not  a  case  where  con- 
ceded or  undisputed  facts  are  allowed  to  prevail  as 
against  the  sworn  statements  of  the  plaintiff,  as  held  in 
Artz  «.  Railway  Co.^  34  Iowa,  158.  It  comes  within 
the  rule  as  announced  in  the  closing  paragraph  of  the 
opinion  in  that  case. 

It  is  claimed  that  this  case,  in  many  of  its  facts,  is 
like  that  of  Haines,  v.  Railway  Co.^  41  Iowa,  227,  in 

Vol.  80—12 
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which  there  was  a  reversal.  We  think  the  facts  are 
very  different.  We  will  notice  one.  In  that  case,  for 
seventeen  feet  before  reaching  the  track,  there  was  an 
unobstrncted  view  of  the  track  down  to  the  ringing 
post,  twelve  hnndred  and  eighty  feet.  Before  that, 
for  some  distance,  the  view  had  been  obstructed.  If 
the  plaintiff  in  that  case  had  looked  when  he  reached 
the  unobstructed  point,  seventeen  feet  from  the  track, 
he  surely  could  have  seen  the  train.  From  that  point 
to  the  track  there  were  no  obstructions,  and  the  fact 
that  the  train  was  not  seen  was  the  result  of  unques- 
tioned carelessness.  It  is  not  so  in  this  case.  In  this 
the  track  crossed  the  highway  obliquely,  and  the 
obstructions  were  close  to  the  track,  and  the  plaintiff 
testifies  that,  with  looking  and  listening,  he  did  not  see 
or  know  of  the  train  till  just  as  it  struck  his  team. 

III.     Appellant  asked  the  court  to  give  the  follow- 
ing instruction  :     "  3.     If  you  find,  from  the  evidence, 
6.  railwats  :     that  plaintiff,  knowing  of  the  position  of 
h?ihwayf'     the    railroad  track,  and  that  trains  were 
SegHgenSST   running  frequently  thereon,  approached  the 
inrtijiotioiui.    crossing  without  looking  in  the  direction 
from  which  the  train  was  coming,  and  without  stopping 
his   team  at  a  point  where    he  could  have  seen  an 
approaching  train,  and  in  consequence  his  horses  were 
injured,  plaintiff  cannot  recover ;  and  if  you  find  from 
the   evidence  that  the  plaintiff  could  have  seen  the 
approaching  train,  by  looking  in  the  direction  of  it, 
before  he  reached  the  crossing,  and  in  time  to  have 
avoided  a  collision,  by  ordinary  care,  and  omitted  to  do 
so,  such  omission  was  negligence,  and  you  should  find 
for  the  defendant."     The  instruction  asked  is  claimed 
to  be  a  substantial  copy  of  numbers  11  and  12,  asked 
and  refused  in  the  case  of  Haines  v.  Railway  Co. ,  supra^ 
and  for  which  refusal  the  case  was  reversed.    The  court 
refused  the  instruction  in  this  case,  and  it  is  urged  that 
the  refusal  is  alike  fatal  to  the  judgment.     In  this  case 
the  court  gave  the  following :  "7.    It  was  the  duty  of  the 
plaintiff,  in  approaching  the  crossing,  to  exercise  reason, 
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and  his  senses  of  hearing  and  seeing,  to  save  his  team 
from  injury  \  and,  if  he  fails  to  show,  by  the  weight  of 
the  evidence,  that  he  did  so,  and  you  iind  that,  in  con- 
sequence thereof,  they,  or  any  of  them,  were  injured, 
or  if  such  failure  in  any  degree  contributed  to  such 
injuries,  the  plaintiff  cannot  recover.  It  was  not  only 
his  duty  to  look  and  listen  for  approaching  trains  at  all 
points  in  his  passage,  but,  if  the  view  or  sound  of  trains 
was  obstructed  by  timber,  brush,  trees,  piled  ties  or  the 
nnevenness  of  the  surface  of  ground,  it  was  his  duty  to 
stop  his  team  at  a  point  which  due  care  pointed  out  as 
the  most  favorable,  and  look  and  listen  for  trains ;  and 
if  in  any  of  these  things  the  plaintiff  was  negligent, 
and  such  negligence  caused  or  contributed  to  the  inju- 
ries he  complains  of,  he  cannot  recover.  8.  Diligence 
is  such  caref  and  prudence  as  are  usually  exercised  by 
persons  of  common  or  average  care  and  prudence,  and 
is  to  be  measured,  in  any  given  case,  by  the  circum- 
stances. The  graver,  more  important  or  valuable  the 
interests  involved,  and  the  more  imminent  the  peril,  the 
more  is  the  vigilance  required  to  constitute  diligence. 
Negligence  is  the  absence  or  failure  of  diligence."  The 
criticism  upon  the  instructions  is  that  they  fail  to  tell 
the  jury  that  certain  acts  and  omissions  constituted 
negligence,  and  would  prevent  recovery,  and  instead  of 
that  leave  the  whole  question  as  one  of  fact  for  the  jury. 
The  careful  reader  of  the  instruction  asked  and  those 
given  will  find  it  difficult  to  justify  the  criticism  in  the 
light  of  comparison.  The  facts  as  to  knowledge  of  loca- 
tion of  the  road,  and  that  trains  were  running  thereon, 
as  mentioned  in  the  instruction  asked,  are  treated  as 
established  facts  in  those  given,  and  the  duties  as  to  care 
are  enjoined,  as  required  with  such  facts  established. 
This  is  certainly  not  unfavorable  to  the  defendant. 
Conceding  the  frequent  running  of  trains  on  the  road, 
and  plaintiff's  knowledge  of  the  track,  it  is  diffi- 
cult to  conceive  a  duty  enjoined  by  law  in  approaching 
the  track  not  imposed  by  the  instructions  given.  The 
argument  refers  to  one  particular  fact  in  this  connection, 
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and  speaks  of  it  as  a  reason  why  the  instruction  asked 
should  have  been  given.  It  is  that  the  testimony 
shows  that  plaintiff  at  the  time  was  expecting  the 
train.  If  the  instruction  asked  refers  to,  or  gives  more 
prominence  to,  that  fact,  than  those  given,  our  reading 
is  certainly  faulty.  To  our  minds,  the  instructions 
given  are  as  definite  as  to  facts  as  the  one  asked.  We 
do  not  desire  to  be  understood  as  conceding  that  the 
instruction  asked  and  refused  embodies  the  rules  of  law 
as  stated  in  the  Haines  case.  With  the  views  above 
expressed,  it  is  not  important  that  we  determine  that 
question. 

IV.  A  point  is  argued  as  to  sustaining  an  objection 
to  a  question  to  one  Mitchell,  a  witness  for  defendant ; 
but,  from  a  pencil  noting  on  the  margin  of  appellant's 
argument,  we  understand  that  the  point  is  abandoned, 
because  practically  covered  by  other  evidence. 

Atfirmed. 


80    180 

flO    078  „ 

HO  180  Egan  v.  Murray 

m.  711 

196  ^  ^*  Seduction :  evidbncb.  In  an  action  for  seduction  plaintiff  testi- 
fied that  the  defendant  used  physical  force  to  accomplish  his  pur- 
pose, and  that  she  resisted  him  all  she  could,  but  that  towards  the 
last  she  did  not  resist.  Upon  being  recalled,  to  the  question,  '*  Did 
his  actions  towards  you  and  his  treatment  of  you  have  anything 
to  do  with  you  giving  in?"  she  answered,  "Yes."  Held  that 
this  was  competent  to  show  the  means  by  which  the  act  was 
accomplished. 

2.  Evidence:  leading  question:  objection  too  late.  No  objec- 
tion being  made  to  a  question  as  leading,  an  objection  to  the  answer 
on  that  ground  is  of  no  avail. 

8.     :   HANDWEITINO:    COMPETENCY.    A  witness,  in  answer  to 

the  question  whether  he  was  acquainted  with  defendant's  hand- 
writing, said,  **Yes;  I  have  seen  it."  Held^  in  the  absence  of 
cross-examination,  that  he  showed  himself  competent  to  testify  as 
to  defendant's  signature. 
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4.     :  FACTS   ASSUMED.     A   cause   cannot  be  reversed   on   the 

ground  that  there  was  no  direct  evidence  of   a  material  matter 
which  was,  all  through  the  trial,  assumed  to  be  true. 

5.  Seduction :  means  of  accompushment.  The  evidence  in  this 
case  ( see  opinion )  shows  that,  while  defendant  made  to  plaintiff 
no  express  promise  of  marriage,  and  did  not  in  words  lie  to  or 
deceive  her,  yet  he  as  her  suitor  so  conducted  himself  toward  her 
for  a  long  time  as  to  win  her  love,  and  get  her  into  his  power,  and 
led  her  to  the  reasonable  inference  that  he  intended  to  marry  her, 
and  thus  obtained  sexual  intercourse  with  her.  Held  that  the 
facts  warranted  a  verdict  against  him  for  seduction.  ( Ck>mpare 
State  V.  Curran,  51  Iowa,  112.) 

6.  Practice :  argument  :  matters  not  in  record.  A  reference  by 
counsel  in  argument  to  matters  not  in  the  record  is  no  ground  for 
reversal  where  the  court  directs  the  jury  not  to  consider  them. 

7.  Seduction:  excessite  verdict.  A  verdict  of  fifteen  hundred 
dollars  for  seduction,  in  a  case  where  plaintiff  became,  by  means 
thereof,  the  mother  of  an  illegitimate  child,  cannot  be  regarded  as 
excessive  on  appeal. 

Appeal  from   Lyon    District    Court — Hon.    G.    W. 

Wakefield,  Judge. 

Filed,  May  20,  1890.. 

The  plaintiflE  averred  in  her  petition  that  on  or 
about  July  3,  1888,  the  defendant,  by  means  of  flat- 
tery,false  promises,  deceits  and  d^^vices,  seduced  and 
debauched  her,  she  being  an  unmarried  woman  of 
previously  chaste  character.  The  answer  of  the  defend- 
ant was  a  general  denial.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  plaintiflE  for  fifteen  hun- 
dred dollars,  and  defendant  appeals. 

/.  M.  Parsons  and  E.  T.  Greenleafy  for  appellant. 
A.  Van  Wagenen  and  E.  C.  Roach,,  for  appellee. 

RoTiiROCK,  C.  J. — I.  The  plaintiff  testified,  as  a 
witness  in  her  own  behalf,  that  the  defendant  had 
1.  8»ductxoh:     sexual   iutercourse    with    her  about  June 

•   erldcnce.  3^     ^ggg^      ^^q^    ^j^^^    ^    ^^^    X^^ViW    of    Said 

intercourse  she  was  delivered  of  a  child  in  the  month  of 
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December  of  the  same  year.  In  the  course  of  her 
examination  in  chief,  and  cross-examination,  she  stated, 
in  a  general  way,  that  the  act  of  intercourse  occurred 
when  the  parties  were  out  riding  in  a  buggy.  She  states 
that  the  defendant  used  physical  force  to  accomplish 
his  purpose,  and  that  she  resisted  him  all  she  could,  but 
that  towards  the  last  she  did  not  resist.  After  exam- 
ining other  witnesses,  the  plaintiff  was  recalled,  and  her 
counsel  asked  her  this  question:  ''Did  his  actions 
towards  you,  and  his  treatment  of  you,  have  anything 
to  do  with  your  giving  in?"  The  answer  was,  ''Yes, 
sir."  Thereupon  the  counsel  for  defendant  moved  to 
have  the  answer  stricken  out  as  leading  and  incompe- 
tent. The  motion  was  overruled,  and  the  defendant 
assigns  the  ruling  as  error.  The  evidence  surely  was 
not  incompetent.  It  tended  directly  to  explain  the 
extent  of  plaintiff's  resistance,  and  whether  the  act 
charged  was  accomplished  by  force  and  against  the  will 
of  the  plaintiff,  or  whether  it  was  effected  by  means  of 
2  BvmiNOB :  *^®  uuduo  influence  of  the  defendant.  No 
ii2n\°5b?ec-*'  objection  was  made  to  the  question  as  lead- 
tionioo  late,  j^g     rpj^g  objectiou  to  the  auswor  was  not 

suflicient  to  raise  the  objection  now  contended  for. 

II.  Counsel  for  defendant  produced  a  letter  dated 
Pebruary  1,  1889,   addressed  to   "Mary,"  and  signed 

"Jim,"  and  offered  it  in  evidence.     A  wit- 

'  wrftWrcom-  ness  was  called  to  prove  the  handwriting  in 

the  letter,  and  gave  testimony  as  follows : 
"©.  Are  you  acquainted  with  the  handwriting  of 
J.  J.  Murray,  and  his  signature?  A.  Yes;  I  have 
seen  it. 

"  ^.  I  want  you  to  state  whether,  in  your  opinion, 
this  letter  is  in  his  handwriting,  and  whether  the  initials 
signed  below  were  written  by  him.  A.  I  should  say 
that  it  is  his  signature." 

Defendant's  counsel  claim  that  it  was  not  shown 
that  the  witness  was  competent  to  testify  to  the  hand- 
writing of  the  defendant.  The  answer  to  the  first 
question  shows  that  the  witness  was  acquainted  with 
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defendant's  handwriting.  As  the  defendant's  counsel 
did  not  cross-examine  the  witness  as  to  his  competency, 
and  thereby  develop  the  extent  of  his  knowledge  upon 
the  subject,  we  must  assame  that  it  was  sufficient. 

III.  It  is  further  insisted  there  was  no  evidence 
that  the  damages  for  the  alleged  seduction  had  not  been 

^  .  f^^^      paid  by  the  defendant.     It  is  alleged  in  the 

assumed,  petition  that  the  damages  are  unpaid.  This 
averment  was  perhaps  unnecessary.  But  the  objection 
is  without  merit.  The  whole  case  was  tried  on  a  theory 
that  a  demand  was  made  which  was  and  always  had  been 
resisted. 

IV.  Objection  is  also  made  that  there  was  no  evi- 
dence that  plaintiff  was  an  unmarried   woman.     The 

whole  record  shows  this  to  be  the  fact.  The 
defendant  visited  her  as  a  suitor  for  some 
eighteen  months,  and  in  his  letter  to  her  he  alludes  to 
the  matter  of  marriage  by  calling  it  **a  union;"  and, 
in  the  cross-examination  of  the  plaintiff,  defendant's 
counsel  addressed  her  as  "Miss  Egan."  We  think 
counsel  for  defendant  would  have  very  little  respect 
for  a  court  that  would  reverse  a  judgment  upon  an  objec- 
tion so  barren  of  merit  as  this. 

V.  Objections  are  made  to  the  instructions  given 
by  the  court  to  the  jury,  and  to  the  refusal  to  give 
instructions  requested  by  the  defendant.  We  discover 
no  error  in  these  respects. 

VI.  It  is  claimed  that  the  evidence  is  insufficient 
to  sustain  the  verdict.     The  court  instructed  the  jury 

that,  "to  constitute  seduction,  it  is  not 
'  meana  of  ac-   sufficient   to  establish    sexual   intercourse 

between  the  parties,  but  the  plaintiff  must 
also  show  that  defendant  accomplished  his  purpose  by 
some  artifice,  or  that  she  was  induced  to  yield  to  his 
embrace  by  flattery  or  deception.  If  without  being 
deceived,  and  without  any  false  promises,  deceit  or 
artifice,  she  voluntarily  submits  to  the  connection,  the 
law  affords  her  no  recovery. ' '  The  foregoing  is  a  general 
statement  of  the  law  applicable  to  the  case,  which  has 
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frequently  been  approved  by  this  court.  See  Smith  v. 
Milburn^  17  Iowa,  30;  Delve  o.  Boardman^  20  Iowa, 
446 ;  Brown  v.  Kingslepy  38  Iowa,  220 ;  Hopkins  v. 
MathiaSy  66  Iowa,  333,  and  many  other  cases. 

The  evidence  in  this  case  shows  that  the  defend- 
ant  was  the  accepted  suitor  of  the  plaintiff  for  some 
eighteen  months  prior  to  the  alleged  seduction.     His 
visits  to  her  averaged  about  once  a  week.     The  plaintiff 
testified  that  he  acted  very  affectionately  tow.ards  her ; 
that  it  was  his  custom  to  speak  of  her  "nothing  other 
than   in  a  praising  manner."     The  witness  then  pro- 
ceeded as  follows:     "It  was  more  than  a  year  and  a 
half  ago  he  commenced  taking  improper  liberties  with 
me.     I  told  him  I  did  not  think  it  was  right  to  act  that 
way.     I  told  him  I  did  hot  want  anything  to  do  with 
him  after  that.     He  then  said  that  was  what  other  folks 
did,  and  he  did  not  think  it  was  worse  for  us  than  them. 
He  said  a  fellow  had  to  have  some  way  of  finding  out 
what  a  girl  was.     I  expect  he  said  more,  but  I  don't 
remember    what    it'  was.      He    made    an  apology.     I 
allowed  him  to  come    and    see    me    after   that.     He 
behaved  for  a  while,  but  it  did  not  last  long.     I  loved 
him  at  that  time.     I  loved  him  right  along,  or  I  never 
would  have  allowed  him  to  come  any  more.     I  asked 
him  if  he  was  waiting  on  any  other  girls.     I  asked  him 
about  another  lady  living  here  ( witness  told  by  counsel 
not  to  mention  lady's  name),  with  whom  he  had  been 
keeping  company.     He  said  he  was  to  go  with  her  no 
more.     He  said  it  was  understood  when  he  first  went 
with  her  that  she  was  to  go  with  anybody  she  w^anted 
to,  and  he  was  to  do  the  same.     In  this  talk  he  spoke  to 
me  about  a  gentleman  from  Ellsworth  who  was  keeping 
company  with  me.     He  said  he  thought  is  was  not  right 
to  go  with  both  at  the  same  time.     I  did  not  keep  com- 
pany with  that  gentleman  any  loiiger. 

"  Q.     Did  you  leave  off  keeping  company  with  him, 

or  him  with  you  1    A.     I  quit  going  with  him.     I  quit 

'  because  I  thought  one  was  enough  to  go  with  ;  and  he 
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wanted  me  to  quit,  so  1  did.     I  spoke  to  Murray  about 
having  a  girl  back  East.     He  said  he  had  none." 

There  is  other  evidence  showing  that  the  defendant 
was  very  attentive  to  the  plaintiff  during  the  time  of  their 
courtship.  There  is  no  evidence  in  any  way  impeach- 
ing the  plaintiff's  character  for  chastity  other  than  the 
fact  that  she  had  illicit  intercourse  with  the  defendant, 
and  that  she  gave  birth  to  a  child.  It  is  true  she  was 
abont  twenty-seven  years  old  at  the  time  she  alleges  she 
was  seduced,  and  she  does  not  claim  that  the  defendant 
made  any  promises  at  the  time  of  the  connection  which 
induced  her  to  yield,  nor  that  at  any  time  there  was 
an  express  marriage  engagement,  nor  that  he  lied  to 
her,  or  by  express  words  deceived  her.  But  this  was 
not  necessary  to  authorize  a  verdict  against  him  for 
seduction.  A  man  may  be  guilty  of  the  basest  decep- 
tion towards  a  woman  without  the  use  of  spoken  lan- 
guage. The  speaking  of  her  ''nothing  other  than  in  a 
praising  manner,"  as  expressed  by  this  unlearned,  and, 
so  far  as  appears,  unsophisticated  woman  ;  her  love  for 
him,  and  promise  that  he  was  to  go  with  the  other 
woman  no  more ;  his  objections  to  the  attentions  of  the 
man  from  Ellsworth,  and  her  dismissal  of  that  gentle- 
man ;  with  other  facts  and  circumstances  appearing  in 
the  record, — may  be,  and  no  doubt  were,  considered 
by  the  jury  as  convincing  evidence  that  the  defendant 
abused  the  confidence  of  the  plaintiff,  and  when  he  knew 
she  was  in  his  power,  by  reason  of  her  love  for  him,  over- 
came and  betrayed  her,  and  that  the  cause  of  action  was 
as  fully  shown  as  if  her  ruin  had  been  effected  by  rea- 
son of  an  express  promise  of  marriage.  See  State  v, 
CurraTiy  61  Iowa,  112.  In  our  opinion,  the  evidence 
abundantly  sustains  the  verdict. 

VII.     It  is  claimed  that    one    of    the  plaintiff's 

counsel  was  guilty  of  such  misconduct  in  his  address  to 

6.  practici:       *^®  3^^  ^  *^  require  a  reversal   of  the 

22S?«°no*t     jndgment.     The   alleged    misconduct  con- 

In  record.       sisted    in    Stating    to    the    jury    that    the 

defendant    "skipped  the    country  after   the  birth  of 


186 SUPREME  COUBT  OF  IOWA, 

Auohampaugh  v.  Schmidt. 

the  child."  In  view  of  the  letter  written  by  the  defend- 
ant, and  other  facts  disclosed  in  evidence,  we  are  not 
prepared  to  say  that  the  statement  of  counsel  was 
improper.  If,  however,  it  ought  to  have  been  consid- 
ered outside  the  record,  it  was  without  prejudice, 
because  the  court  told  the  jury  to  give  no  consideration 
to  the  remarks  which  were  objected  to  by  defendant's 
counsel. 

VIII.     Lastly,  it  is  urged  that  the  verdict  is  exces- 
sive.    As  we  have  said,  it  is  in  the  sum  of  fifteen 

hundred  dollars.    The  jury  found,  in  effect, 
*  expire  '     that  the  defendant  betrayed  the  plaintiff ; 

that  she  passed  through  the  terrors  and 
travail  of  child-birth,  and  must  all  through  life  be 
stigmatized  as  having  been  the  mother  of  an  illegiti- 
mate child.     We  think  the  verdict  is  not  excessive. 

Affirmed. 


Auohampaugh  v.  Schmidt. 

Surety :  ozr  fbomissory  notx:  disohabgb  :  estoppel.  In  an  action 
upon  a  note  made  in  the  state  of  Illinois,  where  all  the  parties 
thereto  resided,  in  which  one  h.  was  the  principal  maker,  defend- 
ant herein  was  surety,  and  S.,  plaintiff's  intestate,  was  payee,  the 
answer  was,  in  substance,  that  defendant,  desiring  to  move  to 
Iowa,  went  to  S.,  and  stated  that  fact  to  him,  and  asked  him 
to  release  him  from  the  note,  and  stated  that,  if  not  released,  he 
would  proceed  to  have  the  note  collected  from  L.  (the  note  then 
being  due  and  L.  being  solvent),  or  that  he  would  serve  the  notice 
for  his  release  as  surety ;  that  thereupon  S.  told  him  that  he  could 
go  to  Iowa,  that  he  (S.)  would  look  to  L.  alone  for  the  note, 
and  that  he  released  defendant  from  the  note ;  that  defendant 
relied  on  said  promise,  and  served  no  notice,  and  took  no  steps  to 
have  the  note  ooUected  from  L.,  and  that  L.  afterwards  became 
insolvent.  Held  that  the  alleged  facts  would  estop  the  plaintiff 
from  suing  defendant  on  the  note,  and  that,  since  there  was  evi- 
dence tending  to  sustain  the  answer,  it  was  error  to  direct  a  verdict 
for  plaintiff. 
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Appeal  from  Buchanan  District  Court. — Hon.  D.  J. 

Lenehan,  Judge. 

Piled,  May  20,  1890. 

Action  on  a  promissory  note.  The  district  court 
directed  a  verdict  for  the  plaintiff,  and  from  a  judgment 
thereon  the  defendant  appeals. 

Woodward  &  CooJc^  for  appellant. 

E.  E.  Easner^  for  appellee. 

Granger,  J. — It  is  to  be  regretted  that  this  cause 
must  be  for  the  fourth  time  reversed  in  this  court.  At 
the  trial,  in  which  judgment  was  entered,  from  which 
the  last  former  appeal  was  taken,  there  was  judgment 
for.  defendant,  and  the  plaintiff  appealed.  At  that  trial 
in  the  district  court  the  plaintiff  moved  the  court,  at  the 
close  of  the  evidence,  to  direct  a  verdict  for  him,  and  it 
was  held  in  this  court  that  it  was  error  to  refuse  the 
motion.  At  the  last  trial  in  the  district  court,  at  the 
close  of  the  evidence,  the  plaintiff  presented  a  similar 
motion,  which  the  court  sustained  ;  and,  as  we  think  it 
was  then  error  to  sustain  the  motion,  the  purpose  of 
this  opinion  will  be  to  mark  the  distinction  between  the 
records  on  the  two  appeals.  The  opinion  on  the  last 
former  appeal  is  to  be  found  in  77  Iowa,  13.  The  state- 
ment of  the  case  on  that  appeal  presents  two  defenses : 
JfHrsty  the  statute  of  limitations ;  and,  second^  estoppel. 
The  same  defenses  are  presented  on  this  appeal.  On 
that  appeal  only  the  question  of  estoppel  was  consid- 
ered, and,  with  our  view  of  the  case,  it  is  the  only  one 
essential  for  consideration  on  this  appeal.  By  turning 
to  the  opinion  on  that  appeal,  it  will  be  seen  what  were 
the  facts  pleaded,  what  facts  were  determined  by  the 
verdict,  and  what  was  the  rule  of  law  upon  which  a 
reversal  was  had.  To  plainly  mark  the  distinction,  the 
same  method,  as  far  as  practicable,  should  govern  in 
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this  opinion.  In  the  interest  of  clearness  to  those  not 
familiar  with  the  record,  it  may  be  well  to  state  that 
the  note  in  suit  was  given  in  the  state  of  Illinois  on  the 
twentieth  day  of  May,  1870,  to  one  Schneider,  now 
deceased,  and  of  whose  estate  the  plaintiff  is  adminis- 
trator. The  note  matured  one  year  after  date.  The 
note  was  signed  by  Charles  Leopold  and  the  defendant, 
the  defendant  being  surety  only. 

Looking  to  the  former  appeal,  it  will  be  seen  that 
the  facts  there  pleaded  were  "that  after  the  maturity 
of  the  note,  and  when  defendant  was  about  to  remove 
to  this  state,  the  intestate  released  defendant  from  lia- 
bility, and  promised  to  look  alone  to  the  principal  for 
payment ;  the  principal  then  being  solvent,  and  is  now 
insolvent."  It  will  also  be  seen  that  the  verdict  on  the 
trial  determined  the  facts  as  follows :  That  "  defendant, 
signed  the  note  as  surety  for  Charles  Leopold,  the  other 
maker,  and  the  fact  of  his  suretyship  was  known  to  the 
payee,  plaintiff's  intestate,  when  he  accepted  it.  At 
that  time  the  parties  all  resided  in  Illinois.  After  the 
maturity  of  the  note  defendant  was  about  to  remove  to 
this  state,  and,  at  his  request,  his  wife  called  on  the 
holder  of  the  note,  and  requested  him  to  release  defend- 
ant from  liability  thereon,  and  he  then  promised  to  look 
to  Leopold  for  payment,  and  stated  that  defendant  need 
give  himself  no  further  concern  about  it.  This  promise 
was  communicated  to  defendant,  and  he  heard  nothing 
further  concerning  the  matter  until  after  the  death  of 
the  holder  of  the  note,  which  occurred  some  eight  years 
afterwards.  At  that  time  Leopold  had  abundance  of 
property  out  of  which  the  debt  could  have  been  made, 
but  is  now  insolvent." 

Upon  that  state  of  facts,  both  as  to  pleading  and 
proof,  we  held  that  the  court  should  have  directed  a 
verdict  for  the  plaintiff.  The  next  logical  inquiry  is, 
why  ?  The  opinion  answers  the  query,  and  designates 
two  rules,  either  of  which,  if  supported  by  the  neces- 
sary facts,  might  sustain  defendant's  plea  of  estoppel. 
But  it  is  said  the  facts  ''  do  not  bring  it  within  either 
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of  the  rales."  It  is  quite  clear  from  the  opinion  that 
this  court  regarded  the  effort  at  that  time  to  be  to 
sustain  the  plea  on  the  theory  of  a  contract,  and  not  by 
matter  in  pais.  That  view  was  jtistified  both  by  the 
facts  pleaded  and  proven.  Let  us  look  to  the  i)resent 
record  for  a  distinction.  After  the  case  was  remanded, 
the  defendant  filed  an  amendment  to  his  answer,  as  fol- 
lows :  "That  before  leaving  Illinois  he  went  to  Schnei- 
der, the  payee  of  the  note,  and  told  him  that  he  wanted 
him  to  release  him  [  Schmidt  ]  from  the  note  in  suit, 
which  he  had  signed  as  surety,  and  that  if  he  [Schneider] 
did  not  do  so  he  would  proceed  to  have  the  note  col- 
lected from  Leopold,  or  serve  the  notice  for  his  release 
as  surety  upon  the  note  ;  that  thereupon  Schneider  told 
him  he  could  go  to  Iowa,  and  he  would  look  to  Leopold, 
who  was  good  for  the  note,  and  he  released  defendant 
from  the  note  ;  that  defendant  relied  upon  said  prom- 
ise, and  did  not  serve  any  notice,  and  took  no  steps  to 
have  the  note  collected  from  Leopold ;  and  defendant 
avers  that  the  plaintiff  is  now  estopped  from  collecting 
said  note  from  this  defendant." 

This  was  clearly  an  attempt  to  estop  the  plaintiff 
because  of  the  declarations  and  conduct  of  Schneider, 
and,  as  the  pleading  is  not  assailed,  it  must  be  regarded 
as  suflScient.  It  is  clearly  distinguishable  from  the 
former  pleading,  in  this :  That  it  avers  an  intent  to  col- 
lect the  note  from  Leopold  as  he  might  do  under  the 
law,  and  that,  because  of  the  statements  and  conduct  of 
Schneider,  he  neglected  so  to  do  until  Leopold  became 
insolvent.  On  the  last  trial  in  the  district  court,  there 
was  no  verdict,  and  we  are  left  to  the  evidence  to  know 
the  facts,  and  the  inquiry  is  as  to  whether  the  testimony 
is  such  that  the  jury  should  have  been  permitted  to  pass 
upon  the  question.  Mrs.  Schmidt,  wife  of  defendant, 
testified  that,  at  the  request  of  her  husband,  she,  with 
her  daughter  Mrs.  Matthews,  went  to  see  Schneider 
before  they  left  for  Iowa,  to  learn  if  he  would  release 
defendant  from  the  note,  and  that  she  had  a  conversa- 
tion with  him  in  regard  to  the  note  in  the  presence  of 
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her  daughter,  and  that  she  afterwards  reported  to  her 
husband  what  Schneider  told  her.    Under  the  provisions 
of  the  statute,  she  could  not  relat^e  the  conversation. 
The  following  admissions  then  appeared  in  the  record : 
"It  is  admitted  that  Charles  Leopold,  if  present,  would 
testify  that  no  suit  has  ever  been  brought  against  him 
on  said  note  in  suit ;  that  Charles  Leopold  has  lived  in 
Batavia  continuously  ever  since  the  giving  of  said  note, 
and  still  lives  there.     It  is  also  admitted  that  Josie 
Matthews,   if  present,   would  testify  that   she   heard 
Schneider,  the  payee  of  the  note,  say  that  defendant 
signed  said  note  as  surety,  and  that  defendant  could 
move  his  family  to  Iowa,  and  that  he  need  not  look  after 
said  note  or  pay  any  further  attention  to  it ;  that  Leo- 
pold was  good  for  it,  and  he  would  collect  it  from  him, 
and  release  defendant."     The  defendant  testified  that, 
before  he  left  Illinois,  he  requested  his  wife  and  daugh- 
ter to  go  and  see  Mr.  Schneider  in  regard  to  his  release 
from  the  note,  and  that  after  he  came  to  Iowa  his 
daughter  reported  to  him  what  Schneider  said  to  his 
wife  about  his  release,  and  that,  because  of  such  report, 
he  did  *  not  have  suit  brought  against  Leopold  on  the 
note.    Plaintiff  offered  no  testimony,  and  that  stated  is 
practically  without  dispute  in  the  record.     From  it, 
what  could  the  jury  have  found  t    Certainly  the  essen- 
tial facts  determined  by  the  verdict  on  the  former  trial, 
and,  in  addition,  that  Schneider  knew  that  defendant 
intended  to  look  after  the  pay  from  Leopold,  for  he  said 
to  the  wife,  "  He  need  not  look  after  the  note,  or  pay 
any  further  attention  to  it;"  that  defendant,  because 
of  such  statements,  brought  no  suit  against  Leopold, 
and  Leopold  became  insolvent.    Now,  it  is  said,  in  the 
opinion  on  the  former  appeal,  that  "it  may  also  be 
regarded  as  settled  that,  if  the  creditor  promises  to  look 
alone  to  the  principal  for  payment,  and  the  surety,  in 
reliance  on  that  promise,  *    *    *  is  induced  to  omit  to 
procure  security  or  otherwise  changes  his  position  with 
reference  to  the  principal,  he  is  thereby  discharged." 
Concede,  in  this  case,  that,  but   for   the    promise  of 
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Schneider  to  release  defendant,  he  would  by  suit  have 
compelled  Leopold  to  pay  the  note  while  solvent,  and 
would  not  the  rule  of  law  apply  as  well  as  if  he  had 
neglected  to  obtain  security  which  he  had  intended  to 
do  ?  The  act  omitted  because  of  the  promise  would  in 
either  case  have  protected  the  surety.  With  the  facts 
conceded  which  the  testimony  tends  to  establish,  it  is  a 
case  in  which,  because  of  the  promise  of  Schneider  to 
look  to  the  principal,  the  defendant  was  induced  to  omit 
an  act  which,  if  done,  would  have  resulted  in  his  pro- 
tection. Such  facts  bring  the  defendant  clearly  within 
the  rule  of  estoppels.  Appellee  says,  in  argument,  that 
he  does  not  see  in  what  respect  the  case  now  differs 
from  the  record  on  the  former  appeal,  and  asks  a  com- 
parison. This  we  have  endeavored  to  make,  and  we 
think  the  difference  obvious.  Bevebskd. 
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Appeal :  bight  to  :  pleading  after  demitbbbr.  It  appeariog  by  the 
record  in  this  case  that  plaintiff  amended  her  petition  after  a 
demurrer  thereto  was  sustained,  Tield  that  she  thereby  waived  her 
right  to  appeal  from  the  order  sustaining  the  demurrer. 

Appeal  from  Pottawattamie  District    Court. — Hon. 

H.  E.  Deemer,  Judge. 

Piled,  May  20,  1890. 

Action  in  chancery  to  set  aside  a  judgment  ren- 
dered in  an  attachment  proceeding,  and  a  sale  and 
sheriff's  deed  of  real  estate  made  under  said  judgment, 
on  the  ground  that  the  court  rendering  the  judgment 
had  no  jurisdiction  of  the  person  or  the  property  of  the 
defendant  in  attachment.  A  demurrer  to  the  petition 
was  sustained.    Plaintiff  appeals. 
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Sione  <£  Sims^  for  appellant. 

FUckinger  Bros.y  for  appellees. 

Beck,  J. — I.  The  abstracts  before  ns  show  that 
defendants  in  the  action  are  McMahon,  who  was  plain- 
tiff in  the  action  by  attachment,  and  the  purchasers 
and  others  holding  title  or  claim  under  the  sheriff's 
deed  made  upon  the  sale  under  judgment.  The 
abstract  recites  the  only  proceedings  had  in  the  case, 
and  the  judgment,  in  the  following  language  :  "To  the 
petition  the  defendants  appeared,  and  pleaded  a  gen- 
eral demurrer,  which  demurrer  was  duly  submitted  to 
the  court,  and  after  argument  was,  on  the  twenty- 
seventh  day  of  May,  1889,  sustained,  to  which  ruling 
plaintiff  at  the  time  excepted  ;  and,  plaintiff  electing  to 
stand  upon  her  petition,  judgment  was  on  the  first  day 
of  July,  1889,  rendered  in  favor  of  the  defendants,  dis- 
missing the  plaintiff's  petition,  and  for  costs ;  to  all  of 
which  the  plaintiff  at  the  time  excepted."  Appellee 
filed  an  amended  abstract  showing,  among  other  things, 
that,  after  the  ruling  upon  the  demurrer,  plaintiff  filed 
an  amendment  to  her  petition,  the  purport  of  which  is 
shown.  There  is  no  transcript  of  the  record  filed  in 
this  court.  But  the  parties,  subsequent  to  the  filing 
of  defendants'  amended  abstract,  entered  into  an  agree- 
ment as  to  the  record  in  the  court  below  which  is  in  the 
following  language:  "It  is  hereby  agreed  by  and 
between  the  parties  hereto  that  the  record  in  this  action 
in  the  court  below  shows  that,  at  the  time  of  the  ruling 
by  the  court  on  the  demurrer  filed  to  the  petition  on 
September  22,  1888,  leave  was  given  to  the  plaintiff  to 
amend  said  petition,  and  that  under  said  order  the  said 
petition  was  amended,  and  as  amended  is  the  petition 
set  forth  in  the  appellant's  abstract;  that  the  defendant 
P.  J.  McMahon  was  duly  served  with  notice  of  the  pen- 
dency of  said  action,  and  failed  to  make  any  appearance 
or  answer  in  said  cause." 
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This  agreement  settles  the  question  as  to  the  fact 
that  after  the  demurrer  the  petition  was  amended,  and 
that  the  abstract  before  us  presents  this  amended  peti- 
tion, and  not  the  original  petition  assailed  by  the 
demurrer.  But  the  agreement  fails  to  show  what  the 
amendments  to  the  petition  were,  and  the  amended 
abstract  of  defendant  setting  them  out  is  denied.  We, 
therefore,  have  not  before  us  the  original  petition 
demurred  to.  We  cannot  determine  what  was  the  pre- 
cise question  involved  in  the  demurrer,  nor  the  precise 
effect  of  the  court's  decision.  We  cannot,  therefore, 
determine  the  question  decided  by  the  court  below. 
Upon  the  record  as  presented  in  the  agreement,  and  the 
abstract  not  denied,  we  can  discover  no  ground  to  sus- 
tain plaintiflf's  right  to  appeal,  after  having  amended 
her  petitioD  upon  the  demurrer  thereto  having  been 
sustained.  The  brief  papers  before  us  are  contradic- 
tory. The  agreement  correcting  the  abstract  shows  that 
the  petition  was  amended  after  the  decision  upon  the 
demurrer.  The  plaintiflf's  abstract,  which  in  this  par- 
ticular is  not  disputed  by  defendants,  shows  that  upon 
the  decision  of  the  demurrer  the  plaintiff's  petition  was 
dismissed.  These  statements  show  either  a  strange  prac- 
tice in  the  court  below,  in  permitting  an  amendment 
after  a  decree  dismissing  the  petition,  or  a  strange 
practice  in  the  preparation  of  abstracts  upon  which  to 
present  cases  for  decision  in  this  court.  Without 
Indulging  any  inferences  as  to  the  cause  and  source  of 
the  trouble,  it  is  suflBcient  to  say  that  the  plaintiff,  hav- 
ing pleaded  once  after  demurrer,  >  cannot  appeal  and 
complain  of  the  decision  on  the  demurrer  to  the  origi- 
nal petition ;  and  surely  she  cannot  complain  of  any 
decision  upon  the  amended  petition,  for  none  has  been 
made  upon  it,  and  she  cannot  bring  that  pleading  here 
for  review,  in  the  absence  of  any  decision  thereon. 
The  decree  of  the  district  court  is 

Affirmed. 

YoL.  80—13 
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Leonard  v.  Smith  et  aZ. 

Conveyanoe  of  Iiand:  conditions:  breach:  kvidencb.  Plaintiff 
conveyed  to  defendants  his  farm,  reserving  certain  rooms  in  the 
dwelling  house  for  his  own  use.  The  conveyance  was  upon  the 
conditions  that  defendants  should  board  plaintiff,  do  his  washing 
and  mending,  and  furnish  him  a  pleasant  home  during  his  natural 
life.  Plaintiff  brings  this  action  to  set  aside  the  conveyance  on 
the  ground  that  the  conditions  were  not  complied  with ;  but  it 
appearing  from  the  evidence  that  plaintiff  had  no  ground  of  com- 
plaint in  this  respect,  except  that  his  home  was  not  made  pleasant, 
and  that  the  fact  that  it  was  not  made  pleasant  was  the  result  of 
his  own  bad  disposition  and  misconduct,  held  that  his  petition  was 
properly  dismissed. 

Appeal  from  Fayette  District    Court. — Hon.   L.   0. 

Hatch,  Judge. 

Piled,  Mat  20,  1890. 

Action  in  equity  to  set  aside  a  conveyance  of  real 
estate.  There  was  a  trial  on  the  merits,  and  a  judgment 
in  favor  of  defendants  for  costs.    The  plaintiff  appeals. 

Ainsworth  &  Hohson  and  D.  W.  ClementSy  for 
appellant. 

/.   W.  Sogers  <ft  SoUj  for  appellees. 

Robinson,  J. — Plaintiff  is  the  uncle  of  defendant 
Emma  L.  Smith,  and  she  is  the  wife  of  her  codefendant. 
On  the  thirteenth  day  of  March,  1883,  plaintiff  executed 
and  delivered  to  his  said  niece  an  instrument  in  writing, 
which  conveyed  an  improved  farm  of  eighty  acres  in 
Payette  county.  The  instrument  was  in  form  a  war- 
ranty deed,  excepting  that  it  contained  provisions  as 
follows:  ^' The  above  real  estate  subject  to  the  above 
reservations  and  conditions,  to-wit:  Said  A.  Leonard 
reserves  in  the  dwelling-house  full  possession  and  con- 
trol of  the  sitting-room  and  bedroom  off  from  the  same 
on  the  west,  for  his  own  use  during:  his  natural  life. 
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Said  grantee  has  the  right  to  go  through  said  sitting- 
room  in  going  np  and  down  stairs.  Said  rooms  above 
mentioned  are  to  be  kept  in  order  by  the  grantee  and 
taken  care  of  during  said  grantor's  natural  life.  Said 
Emma  L.  Smith  is  to  furnish  A.  Leonard,  during  his 
natural  life,  good  and  sufficient  food ;  do  all  his  wash- 
ing, including  bedclothes;  also  do  all  his  mending, 
furnish  attendance  during  sickness,  and  make  a  pleas- 
ant home  for  him.  A.  Leonard  also  reserves  the  use 
and  possession  of  ground  for  wood  and  any  material  he 
may  want  to  deposit  near  the  buildings.  He  also 
reserves  to  his  own  use  sufficient  room  in  the  barn  for 
two  horses,  and  room  for  hay  and  grain  for  the  same. 
The  taxes  are  to  be  paid  on  said  land  when  due.  Said 
land  is  not  ta  be  deeded  or  incumbered  in  any  manner 
by  grantee  during  grantor' s  natural  life.  The  buildings 
thereon  and  all  improvements  are  to  be  kept  in  good 
repair  and  order.  This  conveyance  made  subject  to  the 
faithful  performance  of  the  foregoing  conditions,  and, 
on  a  failure  on  the  part  of  said  grantee  to  perform  any 
of  the  foregoing  conditions,  then  this  conveyance  shall 
be  declared  null  and  void." 

Appellant  claims  that  the  conditions  of  the  deed 
have  been  violated,  as  follows :  That  the  grantee  of  the 
deed  failed  to  make  a  pleasant  home  for  him,  but 
treated  him  badly,  and  she  and  her  family  made  his  life 
unpleasant ;  that  she  failed  to  furnish  him  with  good 
and  sufficient  food,  properly  cooked ;  that  she  failed  to 
wash  and  mend  his  clothes  ;  that  she  has  failed  to  keep 
the  fences  and  buildings  on  said  premises  in  repair,  and 
has  used  one  of  the  hoases  for  a  stable ;  and  that  she 
has  failed  to  care  for  and  properly  protect  the  fruit 
trees,  grove,  grape  vines,  raspberry  and  currant  bushes 
which  were  on  said  place  when  the  conveyance  was 
made.  Plaintiff  insists  that  by  reason  of  said  alleged 
facts  the  grantee  has  forfeited  all  rights  she  acquired  by 
the  conveyance,  and  he  asks  that  it  be  decreed  null  and 
void.  The  alleged  failure  to  comply  with  the  condi- 
tions of  the  conveyance  on  the  part  of  the  grantee  is 
denied  by  the  defendants. 
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L  The  evidence  is  voluminous,  and  much  of  it  con- 
flicting, and  need  not  be  set  out  at  length.  The  material 
facts  may  be  briefly  stated  as  follows :  When  the  con- 
veyance in  question  was  made  pla.intiflE  was  about 
seventy  years  of  age,  in  poor  health  and  without  a 
family,  so  far  as  the  record  shows.  The  defendants 
resided  in  Kansas.  At  the  solicitation  of  plaintiff,  they 
accepted  the  conveyance,  and  moved  from  Kansas  to  the 
farm  conveyed,  arriving  there  on  the  twelfth  day  of 
April,  1883.  They  at  once  made  it  their  home,  occupy- 
ing the  dwelling-house  with  plaintiff,  furnishing  him 
food  and  doing  his  washing  and  mending.  But  a  short 
time  elapsed  before  discord  was  manifested.  In  August, 
1883,  plaintiff  had  a  violent  attack  of  sickness,  which  he 
attributed  to  poison  administered  by  defendants.  He 
continued  to  make  his  home  with  defendants  until  the 
fourth  day  of  May,  1886,  when  he  left  them.  The  evi- 
dence as  to  improvements  and  repairs  not  only  fails  to 
sustain  the  claims  of  appellant,  but,  on  the  contrary, 
disproves  them.  In  fact,  appellant  does  not  seem  to 
rely  much  upon  them,  and  they  need  not  be  further 
noticed. 

II.  Appellant  contends  with  much  earnestness 
that  the  evidence  shows  he  was  not  furnished  with  such 
food  and  personal  services  as  the  conveyance  required, 
and  that  the  grantee  therein  failed  to  '*make  a  pleasant 
home  for  him.'*  It  must  be  conceded  that  it  is  shown 
by  the  evidence  that  the  home  was  not  a  pleasant  one 
for  appellant,  but  we  are  well  satisfied  that  his  own 
conduct  was  the  direct  cause  of  much  of  the  trouble  of 
which  he  complains.  He  was  irritable,  and  often  unrea- 
sonable. He  frequently  addressed  defendants  with 
profane  and  abusive  language,  and  without  apparent 
provocation.  His  course  was  such  as  to  inspire  the 
woman  and  children  of  the  household  with  fear,  and 
they  avoided  his  presence.  The  food  furnished  was  well 
prepared,  of  good  quality  and  in  sufficient  quantities. 
Plaintiff  took  his  meals  with  defendants  and  other  mem- 
bers of  their  family,  and  fared  as  they  did.    All  his 
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requests  for  services,  required  by  the  conditions  of  the 
conveyance,   were  granted,  and  we  think  Mrs.  Smith 
made  reasonable  effort  to  comply  with  the  agreement, 
and  falfilled  substantially  its  requirements  on  her  part. 
If  plaintiff  did  not  find  the  home  made  for  him  a  pleas- 
ant one,  we  think  it  was  so  far  due  to  his  own  conduct 
that  he  cannot  be  heard  to  complain.     He  could  not 
throw  such  obstacles  in  the  way  of  Mrs.  Smith  as  to 
make    the   substantial  performance  of  her  obligation 
impossible,  and  then  demand  that  the  instrument  which 
created  the  obligation  be  set  aside  and  canceled  because 
of  her  failure.     Some  of  our  conclusions  as  to  the  facts 
of  the  case  are  based  upon  uncontradicted  evidence,  and 
others  upon  a  preponderance  of  the  evidence.     We  are 
of  the  opinion  that  plaintiff  has  failed  to  establish  the 
averments  of  his  petition.     We  are  satisfied  that  the 
arrangement  between  the  parties  was  an  unfortunate 
one.     Their  experience   has   been  much  like  that  of 
others  who  have  made  similar  agreements.     But,  if  par- 
ties competent  to  contract  enter  into  such  agreements, 
they  must  expect  to  perform  their  obligations  to  the 
end.     The  fact  that  they  prove  to  be  unfortunate  in  a 
large  proportion  ot  cases  is  not  suflScient  ground  for 
declaring  them  invalid.     The  judgment  of  the  district 
court  is  Affirmed. 


Deere,  Wells  &  Co.  v.  Bagley.  m~m 
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1.     Venue :   changb   of  :   AFFmAviTS.    Under  section  25P0  of  the    i^    526 

Code,  requiring  that  an  application  for  a  change  of  venue  in  a  civil    

case,  on  the  ground  of  prejudice  on  the  part  of  the  people  of  the 
county,  or  of  the  undue  influence  of  the  attorney  of  the  adverse 
party,  be  supported  by  affidavit  verified  by  the  applicant  and  three 
disinterested  persons,  does  not  require  that  the  affidavits  of  the  dis- 
interested persons  be  identical  with  that  of  the  applicant,  or  that 
they  subscribe  the  same  paper.  It  is  sufficient  if  the  affidavit  of 
the  applicant  be  fully  corroborated  as  to  the  grounds  of  the  appli- 
cation by  three  persons  having  the  statutory  qualifications. 
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2.   :  :  PREJUDICE  OF  PEOPLE  :  INFLUBNOE  OF  ATTORNEY : 

EviDBNOB.  Defendant  was  granted  a  change  of  venae  from  the 
county  on  the  ground  of  the  prejudice  of  the  people,  and  the 
undue  influence  of  one  of  plaintiffs*  attorneys  over  th^  people  of 
the  county.  The  affidavits  for  and  against  the  application  were 
conflicting,  and,  as  to  the  attorney,  it  appeared  that  he  had  great 
popularity  in  the  county  as  an  able  attorney,  and  that  he  had 
recently  received  an  unprecedented  vote  in  that  county  for  a 
political  office.  Held  that  the  court  did  not  abuse  its  discretion  in 
granting  the  change. 

8,  Agency:  admissions  of  aobnt.  In  an  attachment  case,  where 
defendant  sought  by  way  of  counter-claim  to  recover  for  the 
wrongful  levy  of  the  attachment,  admissions  made  by  plaintiffs' 
agent  after  the  levy  were  not  competent  to  show  plaintiffs'  motive 
in  suing  out  the  writ,  where  it  was  not  shown  that  the  admissions 
were  within  the  scope  of  the  agent 's  authority. 

4.  Evidence :  uncertain  tendency  of  :  exclusion.  Where  the 
record  fails  to  disclose  what  the  excluded  testimony  would  tend  to 
prove,  it  cannot  be  said  that  there  was  error  in  excluding  it. 

6.  Attachment :  fraudulent  disposition  of  property  :  counter^ 
claim  :  evidence.  In  an  attachment  suit  based  on  the  alleged 
intention  of  defendant  to  dispose  of  his  property  to  defraud  his 
creditors,  where  defendant,  by  counter-claim,  alleged  that  the 
attachment  was  wrongful,  held  that  he  could  not  show  an  absence 
of  fraudulent  intent  on  his  part  by  evidence  of  secret  instructions 
given  to  his  employes  alone. 

0.  Tlie  Same :  amount  of  property  attached.  In  such  case  it 
appeared  that,  at  the  same  time  the  attachment  in  question  was 
levied,  another  attachment  was  levied  at  the  suit  of  plaintiffs 
against  the  same  defendant  in  another  state,  and  that  a  few  days 
thereafter,  in  still  another  suit  by  same  plaintiffs  against  defend- 
ant and  one  G.,  in  such  other  state,  another  attachment  was  levied 
on  the  land  of  G.  Held  that  evidence  as  to  the  value  of  that  land 
was  properly  excluded  in  this  case,  when  offered  to  show  that  the 
attachment  herein  was  maliciously  sued  out, — there  being  no  dis- 
closed purpose  to  show  that  more  property  was  levied  upon  than 
the  writ  warranted,  or  that  plaintiffs  directed  on  what  property 
the  writs  should  be  levied. 

7.  Evidence:  practice:  coNTRADioriNa  one's  own  witness. 
Where  defendant,  upon  the  cross-examination  of  plaintiff 's  wit- 
ness, elicits  testimony  on  a  new  point,  he  makes  the  witness  his 
own,  and  he  cannot  be  allowed  to  contradict  him  on  that  point. 

8.     :  contents  of  boos:s  :  parol.    It  is  incompetent  to  prove 

the  rating  of  a  party  in  the  books  of  a  commercial  agency  by  the 
testimony  of  an  agent  of  the  agency, — the  books  themselves  being 
the  best  evidence. 
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9.  Attaohment :  wbongful  suing  out  :  evidbnob.  Upon  a  counter- 
claim in  attachment  for  the  wrongful  suing  out  of  the  writ,  it  was 
proper,  in  rebutting  defendant 's  claims^  and  evidence,  to  show 
facts  which,  though  unknown  to  plaintiffs  at  the  time,  tended  to 
show  that  the  averments  made  as  grounds  for  the  writ  were  in 
fact  true,  and  also  to  show  such  facts  and  circumstances  within 
the  knowledge  of  plaintiffs  as  gave  them  reason  to  believe  that 
such  averments  were  true.  It  is  not  necessary  that  the  informa- 
tion upon  which  the  writ  is  sued  out  be  true,  nor  that  it  be 
competent  evidence  in  court,  but  only  that  the  plaintiffs  act  in 
good  faith  and  with  reasonable  care. 

10.  The  Same.  The  fact  that  a  writ  of  attachment  is  not  sued  out 
until  three  days  after  the  petition  therefor  is  yerified  indicates 
nothing  against  the  good  faith  of  plaintiffs. 

Appeal    from   Mills    District    Court. — Hon.    C.    F. 

LooFBOuEow,  Judge. 

Piled,  Mat  21,  1890. 

Action  aided  by  attachment  to  recover  the  amount 
of  certain  promissory  notes  and  accounts.  Defendant 
seeks  to  recover,  by  way  of  counter-claim,  for  the 
alleged  wrongful  suing  out  of  the  writ  of  attachment. 
There  was  a  trial  by  a  jury,  and  a  verdict  and  judgment 
for  plaintiffs.    The  defendant  appeals. 

Lothrop  &  Ingenerson  and  John  T.  StonCi  for 
appellant. 

Sdrl  &  McOdbe^  for  appellee. 

BoBiNSON,  J. — At  the  time  this  action  was  com- 
menced the  defendant  was  the  owner  of  a  general 
stock  of  merchandise  which  he  was  selling  at  retail  at 
Tabor,  Iowa.  He  was  also  a  dealer  in  agricultural 
implements  at  the  same  place,  and  bought  and  sold 
horses  and  cattle.  He  was  also  the  owner  of  an  agricul- 
tural implement  establishment  at  Coleridge,  Nebraska, 
and  owned  real  estate  and  stock  in  that  state.  This 
action  was  commenced  on  the  seventeenth  day  of  July, 
1886.     The  writ  of  attachment  was  sued  out  on  the 
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ground  that,  defendant  was  "about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors,"  and  was 
served  on  the  day  tlie  action  was  commenced  by  levying 
it  upon  the  stocks  of  general  merchandise  and  agricul- 
tural implements  of  defendant,  and  upon  horses,  mules, 
notes  and  other  personal  property.  On  the  sixteenth 
day  of  July,  1886,  plain tiflfs  commenced  an  action 
against  defendant  in  the  district  court  of  Cedar  county, 
Nebraska,  which  was  also  aided  by  attachment.  The 
action  was  founded  upon  substantially  the  same  claims 
as  those  involved  in  this  action.  The  writ  was  levied 
upon  a  considerable  amount  of  real  and  personal  prop- 
erty at  nine  o'clock  p.  m.,  of  the  seventeenth  day  of 
July.  At  the  hour  named  the  Iowa  sheriflf  received  the 
writ  issued  in  this  action,  and  made  his  levy  thereunder 
two  and  a  half  hours  later.  On  the  twenty-first  day  of 
July,  1886,  plaintiffs  commenced  an  action  in  the  dis- 
trict court  of  Cedar  county,  Nebraska,  against  this 
defendant  and  one  Goodrich,  as  partners  under  the 
name  of  Goodrich  &  Bagley,  to  recover  a  part  of  the 
indebtedness  involved  in  this  suit.  That  action  was 
also  aided  by  attachment,  which  was  levied  upon  a 
quarter  section  of  land  on  the  twenty-second  day  of 
July.  The  claims  of  plaintiflfs,  as  stated  in  the  petition, 
amount  to  $7,614.18.  They  were  not  due  when  this 
action  was  commenced,  but  are  admitted  to  be  correct. 
The  counter-claims  of  defendant  amount  to  twenty- 
three  thousand  dollars.  He  alleges  that  the  writ  of 
attachment  was  sued  out  wrongfully  and  maliciously. 
The  jury  returned  a  verdict  against  the  defendant  on 
his  own  claim  for  damages,  and  found  specially  that 
the  writ  was  not  sued  out  maliciously  nor  wrongfully. 
Judgment  was  rendered  in  harmony  with  the  verdict. 

I.     A  motion  of  plaintiflfs   for  a  change  of  the 
place  of  trial  from  Fremont  county  was  sustained.     To 

procure  the  change  plaintiffs  filed  the  aflida- 
*  ohangeof:      vit  of  oue  of  their  number,  Lucius  Wells, 

which  alleges,  in  effect,  that  the  inhabitants 
of  Fremont  county  are  so  prejudiced  against  plaintiffs, 
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and  that  one  of  the  attorneys  for  defendant  who  was 
named  has  such  an  undue  influence  over  the  inhabitants 
of  said  county,  that  plain tiffsi  cannot  have  a  fair  trial 
therein.  An  affidavit  of  three  disinterested  citizens  of 
Fremont  county  was  also  filed.  It  recited  that  such 
affiants  had  heard  read  the  affidavit  of  Iiucius  Wells, 
and  that  the  statements  thereof  were  true.  It  then 
repeated  substantially  the  averments  of  the  Wells  affi- 
davit. Appellant  contends  that  the  statute  requires 
that  one  affidavit  be  verified  by  the  principal  and  three 
disinterested  persons,  and  that  it  is  not  sufficient  to  file 
one  affidavit  of  the  principal  and  another  of  the  dis- 
interested persons.  In  a  case  of  this  kind,  the  motion 
for  a  change  must  be  supported  in  the  first  instance  by 
the  filing  by  the  applicant  of  "an  affidavit  verified  by 
himself  and  three  disinterested  persons,"  etc.  Code, 
see.  2590,  subdiv.  3.  But,  in  our  opinion,  it  is  not 
necessary  that  the  affidavits  of  the  three  disinterested 
persons  be  identical  with  that  of  the  principal.  That 
it  must  be  the  same  in  substance  and  effect  as  to  the 
statements  required  by  the  statute  is  true,  but  the  sub- 
stantial and  material  requirement  is  that  the  affidavit  of 
the  party  who  files  the  application  be  fully  corroborated 
as  to  the  grounds  of  the  application  by  three  persons 
having  the  statutory  qualifications.  Whether  the 
required  proof  is  made  by  a  single  writing  verified  by 
the  party  and  the  three  persons  specified,  or  by  two  or 
more  writings,  is  wholly  immaterial. 

II.     The  statements  of  plaintiffs'    affidavit  for  a 
change  of  the  place  of  trial  were  supported  by  numerous 

J affidavits,   and  controverted   by  numerous 

people  Mnflu-  couutcr-affidavits.  Appellant  contends  that 
neyl  SJi**^^  ^^®  court  abuscd  its  discretion  in  granting 
dence.  tj^e  change.     As  to  the  alleged  prejudice  of 

the  inhabitants  of  Fremont  county,  the  most  that  can 
be  said  is  that  there  is  a  conflict  in  the  affidavits,  and 
that  the  court  might  properly  have  overruled  the 
motion  as  to  that  ground.  The  affidavits  of  the  defend- 
ant, in  regard  to  the  alleged  influence  of  his  attorney, 
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virtually  admit  the  claims  of  plaintiflFs  in  regard  to  it. 
It  is  shown  that  he  had  recently  received  "an  unprec- 
edented vote'^  in  Fremont  county  for  a  political 
office,  and  had  much  influence  in  consequence.  The 
appellant  claims  that  the  usual  vote  was  merely  the 
natural  expression  of  the  electors  in  regard  to  matters 
in  which  they  were  interested,  and  that  it  does  not 
indicate  that  the  person  who  received  it  had  undue 
influence,  and  that  the  influence  of  the  attorney  was 
due  to  his  reputation  as  an  able  lawyer.  It  is  a  matter 
of  common  knowledge  that  undue  influence  over  the 
inhabitants  of  a  county  may  be  acquired  by  a  person 
whose  public  and  private  life  are  above  reproach.  The 
methods  by  which  the  influence  is  acquired  need  not  be 
improper,  although  the  influence  may  be  without 
sufficient  cause.  The  material  inquiry  is  whether  the 
attorney  has  in  fact  such  an  undue  influence  over 
the  inhabitants  of  the  county  that  the  applicant  for 
a  change  of  place  of  trial  cannot  obtain  a  fair  trial 
therein.  It  seems  to  us  quite  probable,  from  the  record 
before  us,  that  the  attorney  in  question  had  acquired 
such  an  influence  over  the  inhabitants  of  Fremont 
county  as  warranted  the  granting  of  the  desired  change. 
The  large  vote  he  had  but  recently  received  indicated  a 
popularity  and  a  personal  following  which  would  have 
been  likely  to  be  felt  on  the  trial.  His  high  standing 
as  an  attorney  would  have  contributed  to  his  inflilence. 
On  the  whole,  we  are  satisfled  that  the  appellant  has 
wholly  failed  to  show  any  abuse  of  the  sound  discretion 
which  the  district  court  was  required  to  exercise  in 
ruling  upon  the  application  for  a  change  of  place  of 
trial. 

III.    The  evidence  shows  that  one  Purcell  was  the 
agent  of  plaintiffs  in  visiting  and  settling  with  their 

customers.     Appellant  complains  of  certain 

admissionB  of  ruliugs  of  the  court  in  excluding  evidence 

of  the  admissions  of  Purcell  made  after  the 

writ  of  attachment  in  this  case  had  been  issued  and 

levied.     We  think  there  was  no  error  iu  the  rulings  in 
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question.  The  evidence  submitted  by  the  defendant 
showed  without  conflict  that  the  authority  of  Purcell 
was  restricted  in  this  case  ;  that  he  did  not  have  his 
usual  powers,  for  the  reason  that  plaintiffs  regarded  it 
as  a  matter  of  much  importance,  and  were  acting  in 
their  own  behalf.  It  is  said  that  while  the  declarations 
of  the  agent  were  made  after  the  levy,  yet  his  instruc- 
tions were  given  before,  and  his  declarations  would 
have  shown  his  instructions,  and  indirectly  the  real 
feeling  which  induced  plaintiffs  to  sue  out  the  writ. 
But  there  was  no  sufficient  foundation  for  admitting 
the  declarations  in  evidence.  Purcell  was  shown  to 
have  but  limited  powers  to  settle  with  defendant,  and 
the  declarations  were  not  shown  to  be  within  the  scope 
of  his  authority. 

lY.  It  appears  that  defendant  was  absent  from 
Tabor  from  the  Tuesday  preceding  the  attachment  until 
4.  kvidbkcb:  Sunday,  the  day  next  following  that  of  the 
tSfdSSo^of :  attachment,  and  that  he  left  witnesses  Green 
exoiuiion.  ^j^^  Piper  in  charge  of  his  business.  The 
appellant  complains  of  the  refusal  of  the  coart  to  allow 
these  witnesses  to  testify  as  to  the  instructions  which 
defendant  gave  them  in  regard  to  his  business,  before 
leaving.  The  record  fails  to  disclose  what  the  excluded 
testimony  would  tend  to  prove,  and  for  that  reason  the 
ruling  was  correct.     KuJin  v.  Ousta/soiiy  73  Iowa,  637. 

The  witnesses  were  permitted  to  show  how 
'  fraudulent    '  thov  couductod  the  busiuess  during  defend- 

ditpocitlon  of  •  __  ® 

property:       aut's  abseuco.    The  proposed  evidence  was 

counter-  „  jtx-  ,,.,,. 

claim:  ©ti-  offered  by  defendant  to  establish  his  case 
in  the  first  instance,  and  was  not  rebutting. 
It  was  designed,  as  now  claimed,  to  show  that  defend- 
ant was  not  disposing  of  his  property  with  fraudulent 
intent,  but  we  do  not  think  it  was  competent  for  him  to 
show  that  intent  by  secret  instructions,  given  ouly  to 
his  employes. 

V.     Appellant  complains  of  the  refusal  of  the  court 
to  allow  him  to  prove  the  value  of  the  land  attached 
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0.  THiBsame:  ^^  *^®  action  in  Nebraska  against  Goodrich 
propert/'  *'  Bagley,  It  is  said  the  evidence  offered 
attached.  would  have  tended  to  show  that  plaintiffs 
caused  an  excessive  amount  of  property  to  be  attached, 
and,  therefore,  that  the  suing  out  of  the  writ  was  mali- 
cious. The  land  in  question  belonged  to  Goodrich.  It 
was  attached  several  days  after  the  writ  in  this  case 
was  issued  and  served.  It  was  not  proposed  to  show 
that  the  levy  was  on  more  property  than  the  writ 
authorized,  nor  that  plaintiffs  gave  any  directions  as  to 
the  property  upon  which  the  levies  should  be  made. 
As  already  mentioned,  the  writ  in  this  case,  and  the 
writ  in  the  Nebraska  case  against  Bagley  alone,  were 
served  at  substantially  the  same  time.  Under  these 
circumstances,  we  do  not  think  there  was  anything  in 
the  rejected  evidence  which  would  have  tended  to  show 
that  the  writ  in  this  case  was  sued  out  maliciously  or 
wrongfully. 

VI.    Lucius  Wells  testified  as  a  witness  for  the 
plaintiff.     He  was  asked  what  information  came  to  him 

prior  to  suing  out  the  writ  in  regard  to  the 
'  practice : '      rating    of    defendant    in    the    commercial 

contradicting  mu  x«  i.»      x    j  x      l 

one's  own  ageucy.  The  question  was  objected  to  by 
defendant,  but  the  objection  was  overruled. 
The  witness  then  commenced  to  answer  the  question^ 
but  before  it  was  completed  he  was  interrupted,  and  the 
record  does  not  show  that  the  answer  was  finished.  On 
cross-examination,  the  witness  testified  that,  in  a  printed 
book  issued  by  a  commercial  agency,  he  had  noticed 
that  the  rating  of  defendant  at  Tabor  had  been  with- 
drawn. Saturday  afternoon  it  was  agreed  between  the 
parties  to  the  action  that  the  evidence  was  closed,  and 
that  the  witnesses  might  be  discharged.  On  the  next 
Monday  morning,  when  court  convened,  defendant  asked 
permission  to  examine  as  a  witness  an  employe  of  the 
commercial  agency  referred  to  by  Wells,  to  show  that 
in  the  book  of  said  agency  for  January,  1886,  there  was 
no  rating  for  defendant  on  his  Tabor  business,  and  that 
in  its  book  for  July,  1886,  he  was  noted  as  of  fair  credit. 
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The  permission  asked  was  refused,  and  we  think  the 
mling  was  correct.  Wells  did  not  state  whether  the 
book  he  examined  was  for  January  or  July  of  1886. 
The  evidence  of  Wells  which  defendant   proposed  to 

*  rebut  was  in  fact  called  ottt  by  him  on  cross-examina- 
tion, and  was,  therefore,  his  own  evidence.     It  was  not 

proposed   to  introduce  the  books,  but,   so 

tentiof  '       far  as  the  record  shows,  merely  to  prove 

their  contents.     The  action    of  the    court 

would  have  been  right,  even  though  there  had  been  no 

agreement  as  to  the  closing  of  the  evidence. 

VII.     Appellant  urges  many  objections  to  rulings 

of  the  court  in  admitting  evidence  as  to  his  business 

9.  Attach-        transactions  and  declarations,   both  before 

fSi^inToufi  and  after  the  suing  out  of  the  attachment 
eyidence.        .^^  ^j^j^  ^^^^     j^  ^^^  y^^  ^^.^^^  ^^  claimed  by 

him,  that  none  of  these  declarations  and  acts,  considered 
alone,  showed  that  he  was  about  to  disijose  of  his  prop- 
erty with  fraudulent  intent  when  the  writ  was  procured, 
but  all  plaintiffs  required  to  justify  the  procuring  of  the 
writ  was  that  defendant  was  in  fact  about  to  dispose  of 
his  property  with  the  intent  stated,  or  that  they  had 
reasonable  ground  for  believing  that  such  was  the  fact, 
and  the  burden  was  on  defendant  to  show  that  neither 
of  the   conditions  suggested  really  existed.     To  rebut 

•  the  claims  and  evidence  of  defendant,  it  was  proper  for 
plaintiffs  to  show  such  statements  and  transactions  of 
defendant  as,  considered  together,  would  tend  to  justify 
their  course  in  suing  out  the  writ.  It  was  proper  to 
show  facts  which,  though  unknown  to  plaintiffs  at  the 
time,  tended  to  show  that  defendant  was  preparing  to 
make  a  fraudulent  disposition  of  his  property.  It  was 
also  proper  to  show  such  facts  and  circumstances  within 
the  knowledge  of  plaintiffs  as  gave  them  reasonable 
grounds  for  believing  that  the  ground  upon  which  they 
sued  out  the  writ  was  true.  In  either  case  the  material 
facts  may  be  established  by  fair  inference  from  mahy 
farts  duly  proven.  Harwich  v.  WeddingtoUy  73  Iowa, 
302. 
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It  is  not  necessary  that  the  information  npon  which 
the  creditor  acts  in  sning  out  the  writ  be  true,  if  he  acts 
in  good  faith,  and  with  reasonable  care ;  nor  is  it  nec- 
essary that  he  should  act  only  upon  such  information  as 
would  be  competent  evidence  in  court.  In  this  case  a 
part  of  the  information  upon  which  plaintiffs  acted  was 
sent  to  them  by  telegraph.  The  telegrams  were  received 
by  the  telegraph  company  at  its  office  in  Council  Bluffs, 
and  thence  transmitted  to  the  office  of  plaintiffs  by 
telephone.  The  person  who  received  them  at  the  last- 
named  office  reduced  them  to  writing,  and  in  that  form 
they  were  handed  to  and  acted  upon  by  plaintiffs.  The 
dispatches,  as  thus  preserved,  were  admitted  in  evi- 
dence against  the  objection  of  defendant.  They  were 
properly  admitted,  as  showing  in  part  the  information 
npon  which  plaintiffs  acted  in  suing  out  the  writ.  As 
reasonably  prudent  men,  they  were  not  required  to 
verify  the  dispatches  by  comparing  them  with  the 
originals  on  file  with  the  telegraph  company  before  act- 
ing. We  think  there  was  no  prejudicial  error  in  the 
admission  of  evidence. 

VIIL  Appellant  places  stress  upon  the  fact  that 
the  petition  was  verified  July  14,  1886,  while  it  was  not 

filed,  nor  was  the  writ  issued,  until  three 
days  later.  We  do  not  think  that  fact 
indicates  anything  against  the  good  faith  of  plaintiffs. 
The  evidence  shows  that  on  the  date  first  named  they 
had  received  information  which  caused  them  to  believe 
that  the  ground  of  attachment  stated  in  the  petition 
existed,  but  they  caused  the  petition  to  be  withheld 
from  the  files  for  three  days,  and  during  that  time  they 
were  seeking  further  information  as  to  the  business  and 
intent  of  defendant.  The  petition  became  effectual 
when  it  was  filed,  and  not  when  it  was  verified. 

IX.  Many  alleged  errors  in  giving  and  refusing 
to  give  instructions  are  discussed  by  counsel.  We 
think  the  charge  as  given  quite  full,  and  that  it  fairly 
submitted  the  case  to  the  jury.  The  evidence  was 
sufficient  to  sustain  the  verdict  and  special  findings,  and 
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we  are  of  the  opinion  that  the  jadgment  shoald  not  be 
disturbed. 

X.  The  abstracts  and  arguments  are  nnusaally. 
voluminous,  the  assignment  of  errors  covering  eighteen 
pages.  We  should  not  be  justified  in  making  special 
mention  of  each  ruling  assigned  as  error.  Many  of 
them  are  governed  by  rules  we  have  already  announced. 
Some  relate  to  the  measure  of  damages,  and  are  imma- 
terial; in  view  of  the  verdict  and  findings  of  the  jury. 
Others  are  unimportant,  or  of  no  general  interest.  We 
have  called  special  attention  to  the  most  material  ques- 
tions discussed  by  counsel,  and  do  not  feel  authorized 
to  do  more.     The  judgment  of  the  district  court  is 

Affirmed. 


King  v.  Gustafson  et  al. 

ABsignment  for  Benefit  of  Creditors :  what  is  is  effect  :  void 
for  pbbferbngbs  :  estoffbl.  Where  a  firm  conveyed  aU  its  prop- 
erty to  plaintiff,  a  creditor,  with  authority  to  him  to  seU  the  same 
as  he  might  see  fit,  and  to  apply  the  proceeds  as  follows  :  Firsts  to 
pay  taxes  and  rents ;  second,  to  pay  insurance ;  third,  to  pay 
expenses  of  sale  ;  fourth,  to  pay  notes  due  plaintiff  ;  fifth,  to  pay 
notes  due  a  certain  bank  ;  sixth,  to  pay  the  residue,  pro  rata,  to 
the  other  creditors,  held  that  the  transaction  was  an  assign- 
ment for  the  benefit  of  creditors,  and  that  it  was  void  as  such 
because  of  preferences,  and  that  the  character  of  the  transaction 
was  not  changed  by  the  fact  that  the  firm,  the  next  day,  gave  to 
the  plaintiff  and  to  the  bank,  severally,  chattel  mortgages,  in  the 
ordinary  form,  to  secure  its  indebtedness  to  them ;  nor  was  the 
bank,  by  accepting  its  mortgage,  estopped  from  levying  an  attach- 
ment on  the  goods,  because  the  firm  had  nothing  to  convey  when 
the  mortgages  were  made ;  and  plaintiff  could  not  by  virtue  of  his 
mortgage,  which  was  the  prior  one,  recover  the  property  from  the 
attachment. 

Appeal  from   Webster   District  Court. — Hon.   S.   M. 

Weaver,   Judge. 

Filed,  May  21,  1890. 

From  the  spring  of  1884  to  about  December  10, 
1886,  the  firm  of  Eiker  &  King  was  engaged,  in  Ft. 
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Dodge,  Iowa,  as  furniture  dealers.  The  plaintiff  'was 
the  father  of  one  member  of  the  firm,  and  father-in-law 
,of  the  other.  On  the  tenth  day  of  March,  1884,  the 
firm  gave  to  the  plaintiff  its  note  for  three  thousand 
dollars  ;  and  on  the  eighteenth  day  of  June  thereafter 
it  gave  its  note  for  one  thousand  dollars.  On  the  eighth 
day  of  December,  1886,  the  firm  executed  to  the  plain- 
tiff the  following  instrument,  which,  because  of  its 
importance  in  the  case,  is  set  out  in  full. 

''Know  ail  men  by  these  presents,  that  we,  S.  H. 
Eiker  and  E.  E.  King,  and  Eiker  &  King,  a  copartner- 
ship comi)rised  of  the  above-named  S.  H.  Eiker  and 
E.  E.  King,  have  sold,  and  do  hereby  convey,  unto 
Geo.  W.  King,  of  the  city  of  Fort  Dodge,  Webster 
county,  Iowa,  all  the  following  described  property  :  All 
the  goods,  wares  and  merchandise,  of  every  kind  and 
description  constituting  and  included  in  the  stock  of 
furniture  and  business  heretofore  carried  on  by  the  said 
parties  of  the  first  i)art,  under  the  firm  name  and  style 
of  Eiker  &  King,  in  Doud's  building  in  Market  street, 
in  Fort  Dodge,  Iowa, — the  intent  being  to  include  and 
convey  by  this  instrument  all  mouldings,  furniture, 
upholstered  and  undertaker's  goods  and  mattresses,  bed 
furniture,  curtains,  window  hangings  and  fixtures,  and 
each  and  every  article,  item  and  thing  included  in  said 
stock,  and  used  and  kept  for  sale  in  carrying  on  said  bus- 
iness ;  also,  the  safe,  office  and  store  furniture,  delivery 
wagon,  and  horses,  hearses  and  fixtures  and  furniture 
belonging  thereto ;  also  all  tools,  material,  stock,  tim- 
ber, paint-shop  furniture  and  machinery,  and  each  and 
every  article  used  and  kept  on  said  premises  and  belong- 
ing to  said  business,  and  used  in  carrying  on  the  same ; 
also  all  book-accounts  and  books  of  account  due  said 
firm  of  Eiker  &  King.  And  we  hereby  authorize  him, 
the  said  Geo.  W.  King,  to  collect  and  receipt  for  all 
sums  due,  or  to  become  due,  on  said  accounts  and  books, 
in  our  names  or  his  own,  as  he  may  prefer.  And  we 
hereby  authorize  him,  the  said  George  \V.  King,  to  take 
immediate,  actual   i^ossession  of  said  property,  and  to 
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assume  immmediate,  actual  control  thereof,  and  to  pro- 
ceed to  sell  the  same,  and  the  whole  or  any  part  thereof, 
at  private  or  public  sale,  at  wholesale  or  retail,  with  or 
without  notice,  as  he  may  see  fit,  and  as  in  his  judgment 
may  seem  best,  and  out  of  the  money  arising  from  said 
sale,  and  out  of  the  proceeds  of  said  property,  and  the 
sums  collected  on  said  accounts,  to  pay  the  parties  and 
persons  hereinafter  named,  said  sums  to  be  paid  in  the 
order  named :  First  All  taxes  on  said  property,  and 
all  rent  for  the  premises  where  the  same  is  kept. 
Second.  All  insurance  thereon.  Third.  All  expenses 
of  sale,  including  desk  hire,  and  other  assistance  and 
help  that  may  be  required.  Fourth.  All  sums  diie  him 
on  certain  promissory  notes  made  by  Eiker  &  King  to  the 
said  Geo.  W.  King, — one  note  being  for  three  thousand 
dollars,  dated  March  10, 1884,  the  other  for  one  thousand 
dollars,  dated  June  18,  1884 ;  each  of  said  notes  being 
due  on  demand  and  bearing  interest  at  the  rate  of  eight 
per  cent.  Fifth.  To  pay  to  the  Fort  Dodge  National 
Bank,  of  Fort  Dodge,  Iowa,  all  moneys  due,  or  to 
become  due,  on  notes  held  by  said  bank  against  said 
Eiker  &  King ;  said  notes  now  aggregating  about  three 
thousand  dollars.  Sixth.  All  moneys  arising  from  said 
stock,  goods,  property  or  accounts,  in  excess  of  the  sum 
necessary  to  pay  the  claims  and  items  hereinbefore  set 
forth,  shall  be  divided  among,  and  paid  over  to,  the  other 
creditors  of  said  firm  of  Eiker  &  King  in  proportion  of 
the  amount  of  their  respective  claims.  It  is  intended 
to  be  included  in  the  third  item  a  reasonable  compensa- 
tion for  any  and  all  services  rendered  by  said  Geo.  W. 
King  personally  in  the  premises,  and  all  expenses  or 
costs  incurred  for  counsel  and  attorneys'  fees,  or  costs 
of  any  description,  in  carrying  out  this  contract.  This 
contract  is  made  for  a  valuable  consideration,  the  receipt 
of  which  we  do  hereby  acknowledge. 

''S.  H.  Eiker, 
"E.  E.  King, 

"  Eiker  &  King. 
"By  S.  H.  Eiker.'* 

Vol.  80—14 
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The  property  described  in  the  above  instrument  was 
the  entire  property  of  the  firm,  and  was  at  once  taken 
possession  of  by  the  plaintiff.  On  the  ninth  day  of 
December,  1886,  the  firm  executed  to  the  plaintiff,  to 
secure  the  notes  held  by  plaintiff,  a  chattel  mortgage  on 
the  same  property.  On  the  same  day,  December  9,  the 
firm  also  executed  to  the  defendant  bank  a  chattel  mort- 
gage on  the  property  to  secure  its  claim  ;  the  mortgage 
to  the  bank  being  junior  to  that  of  plaintiff.  December 
10,  the  bank,  through  the  agency  of  the  defendant 
sheriff,  by  virtue  of  an  attachment,  seized  all  the  prop- 
erty held  by  the  plaintiff,  and  retains  the  same  under 
legal  proceedings  to  enforce  the  payment  of  its  claim. 
The  plaintiff  brings  this  action,  alleging  the  seizure  of 
the  property  by  the  bank  to  be  wrongful,  and  asking  to 
recover  the  value  thereof.  The  answer  presents  numer- 
ous defenses,  and  among  them  that  the  conveyance  of 
the  property  by  virtue  of  the  instrument  above  set  out 
was  an  assignment  for  the  benefit  of  creditors,  with 
pteferences,  and  that  the  mortgage  executed  thereafter 
to  the  plaintiff  is  void.  The  district  court  gave  judg- 
ment for  the  defendants  npon  such  issues,  and  the 
plaintiff  appeals. 

A.  E.  ClarJCy  for  appellant. 

M.  D.  O^Connell  and  A.  N.  Botsford^  for  appellees. 

Granger,  J. — The  proposition  is  that  the  instru- 
ment executed  December  8,  and  set  out  in  the  statement, 
considered  without  reference  to  the  mortgage  made  to 
plaintiff  the  day  following,  must,  under  the  authorities, 
be  regarded  as  an  assignment  for  the  benefit  of  creditors. 
There  are  so  many  instances  in  which  instruments, 
denominated  "bills  of  sale"  and  *' mortgages,"  are 
held  to  be  assignments,  where  the  effect  of  the  trans- 
action is  that  of  an  assignment,  that  the  right  to  do  so 
is  no  longer  an  open  question.  Barring  the  preferences 
on  the  face  of  the  instrument  in  this  case,  it  is  difficult 
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to  imagine  the  absence  of  a  requirement  of  such  an 
assignment)  or  the  presence  of  a  sentence  indicating 
any  other  purpose.  It  conveys  the  entire  property  of 
the  firm.  It  conveys  it  absolutely,  with  full  powers 
of  disposition  and  conversion  by  the  trustee ;  and, 
barring  expenses,  it  is  all  for  the  benefit  of  creditors. 
The  law  treats  such  a  transaction  as  an  assignment  for 
the  benefit  of  creditors.  Bonus  v.  Carter^  20  Neb.  666 ; 
31  N.  W.  Rep.  381 ;  Wallace  v.  Wainwright,  87  Pa. 
St,  263 ;  HarJcrader  v.  Leiby^  4  Ohio  St.  602 ;  Dickson 
V,  BawsoUj  5  Ohio  St.  218;  Page  v.  Smithy  24  Wis-. 
368;  Norton  v.  Kearney^  10  Wis.  386;  Burrows  v. 
Lehndorffi  8  Iowa,  96 ;  Van  Patten  v.  Burr^  62  Iowa, 
618.  In  Rubber  Co.  v.  Falley,  30  Fed.  Rep.  808,  the 
court,  speaking  of  the  instrument  of  conveyance  in 
the  case,  uses  this  language:  '^An  assignment,  how- 
ever, by  which  a  debtor  vests  in  a  trustee  all  his 
property  for  the  benefit  of  all  *  *  *  his  creditors, 
is  neither  a  sale,  a  mortgage,  nor  a  sale  in  the  nature 
of  a  mortgage.  Such  an  instrument  absolutely  appro- 
priates the  property  thus  conveyed,  beyond  the  control 
of  the  debtor,  to  the  payment  of  his  debts.  No  title, 
legal  or  equitable,  remains  in  him."  The  especial 
claim  of  appellant  in  this  case  is  that  there  is  a  defeas- 
ance which  changes  the  character  of  the  transaction, 
and  shows  that  it  was  not  the  intention  to  make  the 
assignment.  This  defeasance,  if  it  exists,  is  by  virtue 
of  the  chattel  mortgage  made  the  next  day.  Many 
authorities  are  cited  to  show  that  a  single  trans- 
action may  consist  of  separate  acts,  and  be  evidenced 
by  different  instruments ;  and  the  correctness  of  the 
proposition  could  not  well  be  questioned,  nor  in  this 
case  do  we  see  a  necessity  for  it.  It  is  impracticable  to 
set  out  the  testimony  or  the  facts  in  detail,  but  we  will 
call  attention  to  enough  to  illustrate  our  views  of  the 
case. 

As  showing  what  is  claimed  as  the  intention  of  the 
firm  and  plaintiff  in  making  the  instruments,  we  will 
state  that,  before  either  was  executed,  they  all  went  to 
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the  office  of  the  attorney  who  drew  the  papers,  and 
while  there  considerable  talk  was  had  as  to  the  best 
plan  of  securing  the  plaintiff;  and  sach  security 
appeared  to  be  the  main  purpose  of  their  presence ; 
in  fact,  the  only  purpose  of  going  there.  It  seemed 
desirable,  after  security  was  given,  that  the  plaintiff 
should  proceed  to  sell  the  goods,  and  the  firm  had  in 
view  again  opening  up  their  business.  To  meet  this 
the  feasibility  of  a  chattel  mortgage  was  talked,  and 
also  a  bill  of  sale  with  a  defeasance.  During  the  con- 
versation one  member  of  the  firm  thought  and  suggested 
that  the  defendant  bank  should  also  be  secured,  and  the 
conversation  led  to  the  propriety  of  securing  all  the 
creditors ;  and  the  plaintiff  was  willing,  provided  his 
security  was  first.  As  a  result  of  the  conversation, 
the  instrument  relied  upon  as  the  assignment  was  drawn 
up  late  on  the  eighth  of  December,  and  on  the  following 
day  the  mortgage  was  made.  It  is  stated  in  evidence 
that  it  was  understood  that  the  transaction  was  to  be 
only  as  security,  and  that  the  intention  was  to  continue 
the  business  of  the  firm.  Objections  were  made  to  much  ^ 
of  the  testimony  on  the  ground  that  its  effect  was  to 
contradict  and  vary  the  terms  of  the  written  instrument, 
but  we  do  not  think  it  necessary  to  rule  on  these 
objections.  We  are,  then,  to  consider  the  effect  of  the 
chattel  mortgage  on  the  instrument  before  executed. 
If  we  should  divest  the  record  of  the  parol  testimony 
as  to  the  intent  of  the  parties,  and  treat  the  two  instru- 
ments as  so  made  as  to  be  one  transaction,  we  should 
still  have  a  case,  under  the  authorities  cited,  where  the 
transaction  would  in  law  be  an  assignment  for  the  bene, 
fit  of  creditors  ;  for  it  is  not  an  ordinary  case  of  security, 
where  the  property  is  held  by  either  debtor  or  creditor 
after  the  pledge  is  made,  but  it  is  placed  in  the  custody  of 
one  of  the  creditors  with  trust  duties  as  to  other  cred- 
itors. It  is  not  possible  to  construe  the  instruments  as 
being  made  at  the  same  time,  and  as  one  transaction, 
without  giving  force  to  the  provision  for  the  general 
security  of  creditors.     If  we  should  say  that  the  two 
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instruments  together  constitute  security  for  the  creditors 
of  the  firm,  and  that  the  property  is  held  by  the  plain- 
tiff as  trustee  for  such  creditors,  and  that  he  must  apply 
the  property,  as  directed  in  the  instruments,  for  the 
payment  of  creditors,  we  should  say  no  more  than 
appellant  should  concede ;  for  the  testimony  of  the 
attorney  who  drew  the  papers  shows  that  both  were 
drawn  after  a  full  understanding  was  reached,  and  it 
could  not  in  reason  be  that  one  was  designed  to  supplant 
the  other.  The  chattel  mortgage  was  in  the  ordinary 
form  of  such  mortgages,  securing  the  claim  of  the 
plaintiff  only,  and  providing  that  the  money  remaining 
after  paying  said  sums,  if  any,  be  paid  on  demand  to 
said  party  of  the  first  part.  Any  claim  that  it  was  the 
purpose  of  the  chattel  mortgage  to  defeat  the  former 
instrument  or  the  provisions  thereof  as  to  the  sale  and 
application  of  the  proceeds  of  the  property,  has  no 
support  in  the  record.  To  carry  out  the  purposes  of  the 
firm  in  giving  the  security  as  expressed  in  the  instru- 
ment, the  trustee  must  at  once  take  possession  of  the 
property,  and  sell  the  same,  collect  the  accounts,  and 
pay  the  money  over  to  the  creditors.  The  manifest 
design  was  to  sell  the  property  and  pay  the  creditors 
through  the  intervention  of  a  trustee.  The  word 
** security,'*  in  the  light  of  the  facts,  is  unsuited  to  the 
transaction,  except  as  it  expresses  a  security  resulting 
to  creditors  from  an  assignment.  The  facts,  then,  are 
clearly  within  the  rule  of  many  cases  holding  that  the 
transaction  was  an  assignment  for  the  benefit  of  cred- 
itors. That  the  assignment  is  fraudulent  as  giving 
preference  to  creditors  cannot  well  be  questioned. 

It  is  urged  that  the  acceptance  by  the  defendant 
bank  of  its  mortgage  after  the  execution  of  the  other 
papers,  estops  it  from  questioning  the  validity  of  plain- 
tiff's security.  The  diflSiculty  with  the  position  is  that 
after  the  assignment  the  firm  was  divested  of  all  title  to 
the  property,  and  had  no  authority  whatever  to  give  a 
valid  mortgage.     The  assignment  could  only  be  defeated 
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by  a  defrauded  creditor,  and  until  disturbed  by  a  cred- 
itor the  assignment  was  effective.  Hence  the  mortgage 
was  of  no  validity,  and  there  was  no  prejudice  to  the 
plaintiff  that  would  sustain  an  estoppel. 

With  these  views,  we  are  not  required  to  consider 
other  questions  in  the  case,  and  the  judgment  of  the 
district  com  t  is  Affirmed. 


Argo  v.  Donover. 

Estates  of  Decedents:  bbcovebt  for  monumbnt  breotbd  bt 
brother.  Shortly  before  decedent*s  death  he  called  the  plaintiff, 
his  brother,  to  his  bedside,  and  stated  that  he  wanted  a  granite 
monument  from  seven  to  nine  feet  high,  and  that  he  had  property 
to  pay  for  it.  Held  that  this  did  not  warrant  the  plaintiff  in  erect- 
ing the  monument,  but  that  the  administrator  was  the  proper  per- 
son to  do  so,  and  that  plaintiff  could  not  recover  of  the  estate  the 
value*  of  one  erected  by  himself. 

Appeal  from  Appanoose  District  Court — Hon.  Dell 

Stuart,  Judge. 

Piled,  May  21,  1890. 

Action  to  establish  a  claim  against  the  estate  of 
James  H.  Argo,  deceased.  The  case  was  tried  to  a  jury, 
and  at  the  close  of  plaintiff's  testimony  the  court,  on 
motion  of  the  defendant,  instructed  the  jury  to  return  a 
verdict  for  the  defendant,  to  which  plaintiff  excepted. 
Verdict  for  defendant,  and  judgment  on  the  verdict, 
from  which  plaintiff  appeals. 

6eo7'ge  D.  Porter^  for  appellant. 

T.  M.  Fee^  for  appellee. 

Given,  J. — Mrs.  Sarah  Argo,  mother  of  the  plain- 
tiff, was  the  only  witness  examined.  She  testified  that, 
about  a  half  an  hour  to  an  hour  before  his  death,  her 
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son  James  H.  Argo  sent  for  the  plaintiif,  who  was 
npstairs  in  bed ;  that,  when  Frank  came,  James  H.  said 
"he  wanted  a  monument,  and  he  had  property  plenty 
to  pay  for  it,  that  he  earned  with  his  two  hands.  He 
desired  a  granite  monument  from  seven  to  nine  feet 
high.  He  asked  Frank  if  he  understood  what  he  said, 
and  Frank  replied  that  he  did."  She  also  testified: 
"At  the  time  of  this  conversation,  he  had  a  span  qf 
mares  there  on  the  place, — the  gray  and  dun.  He  kept 
the  horses  there  until  Mr.  Donover  came  and  took 
them.  It  was  a  good  while  after  James'  death.  Before 
he  came  and  took  them*,  Frank  had  erected  the  monu- 
ment.  It  was  a  granite  one.  Frank  had  taken  charge 
of  the  mares,  and  was  taking,  €are  of  them.  Frank  took 
care  of  them  after  my  son's  death ;  and  took  care  of 
them  until  Mr.  Donover  came  and  took  them.  Frank 
is  plaintiff  in  this  case."  It  is  not  clear  from  plain- 
tiff's petition  whether  he  asks  to  have  the  claim  allowed 
as  for  money  expended  in  erecting  the  monument  at  the 
instance  and  request  of  deceased,  or  for  the  value  of  the 
mares,  upon  the  theory  that  they  became  his  in  con- 
sideration of  his  erecting  the  monument.  There  is 
entire  lack  of  evidence  to  support  the  claim  upon  either 
theory.  It  does  not  appear  that  deceased  desired  or 
requested  the  plaintiff  to  procure  the  monument  He 
simply  expressed  the  desire  that  a  granite  monument 
from  seven  to  nine  feet  high  should  be  placed  over  his 
grave.  The  inference  would  be  that  this  desire  should 
be  carried  out  by  his  administrator.  There  was  cer- 
tainly no  direction  or  request  tha  the  plaintiff  should 
do  so. 

No  mention  whatever  was  made  of  the  mares  by 
the  deceased,  and  we  cannot  infer,  in  the  absence  of 
express  declaration,  that  he  intended  the  mares  to  go  in 
payment  for  the  monument  simply  because  he  owned 
them  at  the  time.  It  could  be  said  with  equal  force 
that  any  of  the  other  property  owned  by  him  should  go 
to  that  purpose.  There  is  no  testimony  showing  the 
cost  or  value  of  the  monument,  or  the  mares. 
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There  was  no  error  in  the  court's  sustaining  the 
defendant's  motion,  and  instructing  the  jury  to  find  for 
the  defendant.    The  judgment  of  the  district  court  is 

Affirmed. 


DeLong  v.  Wilson. 

Costs :  OFFER  TO  CONFESS  JUDOMBNT :  REFUSAL.  Where  defend- 
ant, after  filing  answer,  served  notice  on  plaintiff,  offering  to  allow 
judgment  to  be  entered  against  himself  for  a  certain  sum,  **  with 
costs  to  date ;  said  amount  to  be  a  full  settlement  of  the  above 
cause,'*  but  the  offer  was  refused,  and  the  cause  proceeded  to  ver- 
dict and  judgment  for  plaintiff,  but  for  a  less  sum  than  that 
offered,  held  that,  under  section  2900  of  the  Code,  the  court  rightly 
rendered  judgment  against  plaintiff  for  the  costs  made  after  the 
offer  to  confess.  The  words,  **  said  amount  to  be  a  full  settlement 
of  the  above  cause,*'  did  not  constitute  a  condition  on  which  the 
offer  was  made,  but  only  the  legal  and  logical  consequence  of  its 
acceptance.    ( Quinton  v.  Van  Tuyl,  80  Iowa,  554,  diatinguUhed,) 

Appeal  from  MaTiasTca  District  Court. — Hon.  W.  R. 

Lewis,  Judge. 

•  Piled,  May  21,  1890. 

This  is  an  appeal  from  an  order  made  on  a  motion 
to  retax  costs.  The  facts  appear  in  the  opinion.  The 
plaintiff  appeals. 

Bolton  <6  McCoy  and  Blanchard  &  Preston^  for 
appellant. 

W.  O.  Jones  and  .7.  F.  &  W.  B,  Lacey,  for  appellee. 

RoTHROCK,  C.  J. — It  appears  from  the  record  that 
plaintiff  brought  an  action  against  the  defendant,  claim- 
ing a  large  sum  as  damages  for  an  alleged  assault  and 
battery  committed  by  the  defendant  on  the  person  of 
the  plaintiff.  In  December,  1888^  the  defendant 
answered  the  petition  by  a  general  denial.  On  the  sec- 
ond day  of  May,  1889,  the  defendant  served  a  notice  on 
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the  plaintiflP,  oflfering  to  allow  judgment  to  be  entered 
against  defendant.  The  following  is  a  copy  of  the 
notice : 

**  District  court  in  and  for  Mahaska  county,  state 
of  Iowa. 

"  E.  F.  D6  Long    ) 

vs.  )■  April  Term,  1890. 

"E.  M.  Wilson.    ) 

**  jTo  -&.  If".  De  Lonffy  or  Bolton  <6  McCoy ^  his  attorneys 
of  record : 

"The  above-named  defendant,  E.  M.Wilson,  hereby 
offers  to  allow  judgment  to  be  taken  against  him  in  the 
above  entitled  cause  for  the  -sum  of  twenty-five  dollars, 
with  costs  to  date ;  said  amount  to  be  a  full  settlement 
of  the  above  cause.  This  is  an  otfer  of  compromise 
under  section  2900  of  the  Code  of  Iowa. 

"E.  M.  Wilson, 

"J.  P.  &  W.  R.  Lacey, 

"W.  G.  Jones, 

"His  Attorneys." 
The  offer  was  not  accepted.  The  cause  was  tried  to 
a  jury,  and  resulted  in  a  verdict  for  the  plaintiff  for 
$19.60.  The  court  entered  a  judgment  against  the 
defendant  for  the  amount  of  the  verdict,  and  a  judgment 
against  the  plaintiff  for  the  sum  of  $287.50,  which 
included  all  of  the  costs  which  were  made  or  accrued 
after  the  date  of  the  servicfe  of  the  notice.  The  plaintiff 
excepted  to  the  judgment  against  him  for  said  costs, 
and  excepted  to  the  overruling  of  a  motion  to  retax  the 
same.  Section  2900  of  the  Code,  to  which  reference  is 
made  in  the  motion,  so  far  as  material  to  the  rights  of 
the  parties  in  the  case,  is  as  follows  :  "  The  defendant, 
in  an  action  for  the  recovery  of  money  only,  may  at  any 
time  after  service  of  notice,  and  before  the  trial,  serve 
upon  the  plaintiff  or  his  attorney  an  offer  in  writing  to 
allow  judgment  to  be  taken  against  him  for  the  sum  of 
money  or  to  the  effect  therein  specified,  with  costs. 
*    *    *    If  the  plaintiff  fails  to  obtain  judgment  for 
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more  than  was  offered  by  the  defendant,  he  cannot 
recover  costs,  bnt  shall  pay  the  defendants  costs  from 
the  time  of  the  offer."  The  plaintiff  bases  his  objec- 
tion to  the  taxation  of  the  costs  npon  the  gronnd  that 
the  offer  was  not  an  unconditional  offer  to  confess  judg- 
ment for  twenty-five  dollars.  The  contention  is  that 
the  offer,  in  so  far  as  it  provides  that  it  shall  *'be  a  full 
settlement* of  the  above  cause,"  is  a  condition  to  the 
judgment  which  the  defendant  offered  to  allow  the 
plaintiff.  We  think  this  an  erroneous  construction  of 
the  language  of  the  offer.  If  the  plaintiff  had  accepted 
the  offer,  judgment  would  have  been  rendered  against 
the  defendant,  and  that  judgment  would  have  been  a 
full  and  complete  settlement  of  the  suit,  just  as  was 
stated  in  the  offer..  The  question  is  quite  different  from 
that  decided  by  this  court  in  Quintan  v.  Van  Tuyl^  30 
Iowa,  554,  on  which  plaintiff's  counsel  rely.  In  that 
case  the  defendant  did  not  offer  to  confess  judgment 
nor  to  allow  judgment  to  be  entered  against  him.  He 
offered  to  pay  the  plaintiff  fifty  dollars  if  the  plaintiff 
would  agree  to  dismiss  the  suit  and  not  prosecute  fur- 
ther. It  was  neither  an  offer  to  allow  judgment  to  be 
entered,  nor  a  tender.  It  was  a  mere,  promise  on  defend- 
ant's part  to  pay  fifty  dollars  if  the  plaintiff  would 
agree  to  dismiss  the  suit.  We  think  the  offer  was 
plainly  in  accord  with  the  statute,  and  that  the  court 
did  not  err  in  rendering  a  judgment  against  plaintiff  for 
the  costs  in  dispute.  Affirmed. 


Tantlikger  v.  Sullivan  et  al. 

1.  Landlord  and  Tenant :  field-oroppbb  :  Riaer  of  pastubagb. 
A  mere  field-cropper  for  a  share  of  the  crop  has  do  right  to  turn 
cattle  upon  the  land  until  the  crop  is  harvested,  and  in  no  case  has 
lie  a  right  to  pasture  the  land  after  the  first  of  December.  (Ck>def 
sea  2015 ;  Kyte  v.  Keller,  76  Iowa,  84.) 
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2.  Isjunotioii :  tbbspass  :  multiplicity  of  sxttts.  The  owner  of 
land,  to  prevent  a  multiplicity  of  suits,  may  have  an  injunction  to 
prevent  repeated  trespasses  thereon,  without  alleging  irreparable 
injury  or  the  insolvency  of  the  defendant. 

8.  Appeal:  equity  oases:  order  of  argument.  In  appeals  in 
equity  cases,  though  the  defendant  appeals,  the  plaintiff  is  entitled 
to  the  opening  and  closing  argument.  And  where  in  such  case  the 
defendant  files  the  first  argument,  unless  it  appears  that  he  had 
good  reason  to  do  so,  the  plaintiff's  reply  will  not  be  stricken 
from  the  files. 

Appeal  from  Johnson    District  Court.  ^Ron.   H.  S. 

Faiball,  Judge. 

Piled,  May  21,  1890. 

The  plaintiff  is  the  owner  » of  a  farm,  and  the 
defendant  cultivated  part  of  the  same  in  corn  and  oats 
in  the  yfear  1887,  and  agreed  to  deliver  to  the  plaintiff 
two-fifths  of  the  grain  raised.  In  the  month  of  Novem- 
ber of  that  year  the  com  was  not  all  gathered,  and  the 
defendant  turned  some  cattle  on  the  land,  ^  intending  to 
allow  them  to  run  upon  that  part  where  the  corn  had 
been  husked,  but  they  escaped,  and  destroyed  some  of 
the  crop.  The  plaintiff  turned  the  cattle  off  the  farm, 
and  the  defendant  drove  them  back.  This  action  was 
commenced  to  enjoin  the  defendant  from  breaking 
down  fences  and  gates,  and  driving  cattle  upon  the  land 
to.  graze  and  pasture,  and  from  removing  com  from  the 
land  until  the  landlo;rd's  share  was  delivered,  and  from 
entering  upon  the  land  for  any  purpose  after  December 
1,  1887,  A  temporary  injunction  was  issued  as  prayed, 
which,  upon  a  final  hearing,  was  made  perpetual. 
Defendant  appeals. 

Ranch  &  Wade^  for  appellant. 

Milton  Remley^  for  appellee. 

RoTHROOK,  C.  J. — I.  The  parties  differ  as  to  the 
terms  of  the  contract  upon  which  the  land  was  farmed. 
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The  defendant  claims  that  he  had  the  right 
'  and  tenant:    to  pasture  the  land  after  the  removal  of  the 

iieid*cropper  s 

right  of  pas-    croDS,  and  the  plaintiff  claims  there  was  no 

iarag6* 

snch  right.  It  appears  to  us  that  it  is  fully 
established  by  the  evidence  that  the  defendant  occupied 
the  part  of  the  farm  which  he  cultivated  as  a  field- 
tenant  or  cropper,  and  that,  under  section  2015  of  the 
Code,  he  had  no  right  to  use  the  land  as  a  pasture  after 
the  crop  was  removed,  nor  in  any  event  after  December 
1.  See  Kyte  t>.  Keller^  76  Iowa,  34.  And  there  was 
no  right  of  pasturage  before  the  crop  was  harvested. 

II.  This  is  about  all  that  is  necessary  to  be  deter- 
mined in  the  case.  It  is  true  the  defendant  makes 
«.  Injunction  :    *^®  Questiou    that   the    plaintiff  was  not 

{JStipMoity  entitled  to  an  injunction,  because  it  is 
ofaJta.  claimed  that  it  is  not  shown  that  the 
threatened  damage  would  be  irreparable,  nor  that  the 
defendant  was  insolvent.  This  was  not  necessary.  The 
plaintiff  was  not  required  to  bring  an  action  at  law 
every  time  his  gates  were  open^  or  his  fences  torn 
down,  and  cattle  turned  into  his  fields.  He  had  the 
right  to  an  injunction  to  prevent  a  multiplicity  of  suits. 
Lddd  ©.  Osborne^  79  Iowa,  93. 

III.  Appellant  filed  a  motion  to  strike  the  argu- 
ment of  appellee  in  reply.    It  will  be  overruled.     This 

Appeal:  ^®  au  equity  cause,  and  it  was  the  right  of 
oJie^o?"**'  *  ^^  plaintiff  to  open  and  close  the  argu- 
argument.  meut.  It  is  true  the  appellant's  argument 
was  the  first  argument  filed.  There  might  be  ground 
for  the  motion  if  the  appellant  for  good  reason  tiled  the 
first  argument.  This,  defendants,  being  appellants,  in 
equity  cases  are  sometimes  compelled  to  do,  to  the  end 
that  a  submission  may  be  had.  But  it  does  not  appear 
that  snch  was  the  case  in  this  instance.  The  decree  of 
the  district  court  will  be  Afj^ikmsd. 
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Crittenden  v.  Armour,  Barbee  &  Co.  et  al. 

1.  Contract:  unwarranted  ohanqb  of  parties.    Plaintiff  entered         \\^,JS^ 
into  an  agreement  with  a  syndicate  composed  of  ten  persons  to 

convey  to  them  a  tract  of  land  for  a  certain  sum,  but  when  the 
contract  was  reduced  to  writing  one  of  them  refused  to  sign  it,  and 
anotlier,  by  the  procurement  of  plaintiff  and  one  of  the  syndicate, 
was  induced  to  sign  it  as  one  of  the  syndicate,  but  this  was  done 
without  the  consent  of  the  other  eight  members  of  the  syndicate. 
Held  tliat  plaintiff  could  not  enforce  the  contract,  because  it  was 
not  the  contract  to  which  the  other  associates  consented.  (See 
opinion  for  citations.) 

2,     : :  agency  :  fraud.    A  land-agent  procured  an  option 

to  purchase  plaintiff 's  land  for  twenty  thousand  dollars.  He  then 
organized  a  syndicate,  composed  of  himself  and  nine  others,  to 
purchase  the  land  from  plaintiff  for  twenty-two  thousand  dollars  ; 
but  there  was  a  secret  understanding  between  him  and  plaintiff 
that  they  should  share  between  them  the  advance  of  two  thousand 
dollars.  When  the  contract  between  plaintiff  and  the  members  of 
the  syndicate  came  to  be  executed,  one  of  them  refused  to  sign  it, 
and  the  agent  procured  another  party  to  sign  it,  the  other  mem- 
bers of  the  syndicate  not  consenting  to  such  change  in  its  member- 
ship, and  being  ignorant  of  the  arrangement  between  plaintiff  and 
the  agent  for  sharing  the  profits  of  the  transaction.  Held  that  the 
land-agent,  in  procuring  the  additional  signature,  was  the  agent  of 
plaintiff,  and  not  of  his  associates  in  the  syndicate,  and  that  the 
latter  were  not  bound  by  his  act,  while  the  plaintiff  was ;  that  the 
act  was  a  fraud  upon  the  other  members  of  the  syndicate,  and 
avoided  the  contract. 

Appeal  from  Pottawattamie    District    Court — Hon. 

H.  E.  Deemer,  Judge. 

Filed,  May  21,  1890. 

This  is  an  action  in  chancery  to  foreclose  a  contract 
by  which  plaintiff  obligated  himself  to  convey  certain 
lands  upon  the  payment  of  an  amount  of  cash  and  the 
execution  of  notes  and  mortgages  for  the  balance. 
Upon  a  trial  on  the  merits,  plaintiff's  petition  was 
dismissed.     He  now  appeals  to  this  court. 

.  8app  <ft  Pusepy  for  appellant. 

Stone  <fe  SimSf  for  appellees. 
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Beoe,  J. — I.  The  plaintiff  and  defendants  entered 
into  a  written  contract,  whereby  plaintiff  is  bound  to 
convey  to  defendants  a  tract  of  land  on  a  day  named, 
upon  defendants'  paying  to  plaintiff  fifty -five  hundred 
dollars,  and  executing  their  joint  notes  for  sixteen 
thousand,  five  hundred  dollars,  secured  by  mortgage 
upon  the  land  involved  in  the  contract.  The  trade  had 
its  origin  and  was  negotiated  in  this  way :  Armour, 
Barbee  &  Co.,  who  signed  the  contract  with  others,  were 
land-agents.  They  obtained  an  "option"  for  twenty- 
four  hours  upon  the  land  in  question,  at  the  price  of 
twenty  thousand  dollars.  They  then  proceeded  to 
organize  what  they  call  a  "syndicate,"  for  the  purchase 
of  the  land  for  twenty-two  thousand  dollars,  payments 
to  be  made  and  secured  as  above  stated.  They  arranged 
with  plaintiff  so  that  they  received  the  exclusive  bene- 
fits of  fifteen  hundred  dollars  of  the  two  thousand  dol- 
lars which  the  syndicate  were  to  pay  for  the  land  in 
excess  of  the  price  stipulated  in  their  option.  Five 
hundred  dollars  of  the  excess  was  to  go  to  plaintiff. 
They  were  members  of  the  syndicate,  and  were  the 
active  promoters  of  the  negotiations  and  contracts. 
Plaintiff  knew  of  their  connection  with  the  transactions^ 
and  that  they  had  got  up  the  scheme,  and  secured  the 
co-operation  of  the  other  members  of  the  "syndicate," 
nine  in  number ;  they,  as  a  firm,  increasing  the  number 
to  ten.  The  other  members  of  the  "syndicate"  were 
ignorant  of  the  contract  and  arrangement  between 
Armour,  Barbee  &  Co.,  and  plaintiff.  It  was  agreed  by 
the  members  of  the  " syndicate"  that  it  should  be  com- 
posed of  the  ten  parties,  whose  names  were  entered  in  a 
list,  which  was  furnished  to  plaintiff  and  his  attorney, 
to  direct  the  preparation  of  the  contract.  After  the 
contract  was  prepared,  one  of  the  "syndicate"  refused 
to  sign  it,  upon  the  ground  that  it  presented  the  agree- 
ment of  the  parties  in  some  particulars  different  from 
the  terms  to  which  he  assented.  But  he  signed  the 
name  of  another,  for  whom  he  claimed  to  act  as  agent 
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This  not  bein^  satisfactory,  the  name  signed  by  the 
person  claiming  to  be  agent  was  erased,  and  another, 
who  was  substituted  as  a  member  of  the  "syndicate" 
in  the  place  of  the  recalcitrant  member;  signed  it.  The 
other  members  did  not  assent  to  this  substitution,  and 
they,  or  some  of  them,  had  instructed  Armour,  Barbee 
&  Go.  not  to  deliver  the  contract  until  aU  of  the  original 
members  of  the  "syndicate"  had  signed  it. 

II.  The  evidence  clearly  establishes  the  fact  that 
the  parties  to  the  contract  were  not  wholly  such  as  had 
1.  coxTBAOT :  ^^^  agreed  upon  and  accepted  by  the  pur- 
;j^„^/^  chasers  of  the  land.  One  had  refused  to 
partiee.  enter  into  the  contract,  and  another,  with- 
out the  knowledge  and  consent  of  his  associates,  had 
been  substituted.  These  parties  not  only  contracted  with 
ahe  plaintiff,  but,  by  implication  of  law,  contracted 
with  one  another.  They  had  chosen  their  associates, 
with  whom  they  agreed  to  contract.  No  authority  is 
recognized  by  the  law  under  which  the  parties  may  be 
changed  without  the  assent  of  the  associates.  It  is  a 
Tital  matter,  with  one  entering  into  a  contract  of  this 
character,  that  his  associates  shall  be  such  as  he 
4ipproves  and  shall  be  agreeable  to  him,  and  of  financial 
responsibility.  It  cannot  be  admitted  that,  without  his 
assent,  an  associate  may  be  substituted  for  one  whom  he 
has  chosen,  who  is  offensive  to  him,  and  is  not  of  suffi- 
cient pecuniary  responsibility.  The  change  of  one  or 
more  of  the  persons  necessitates  a  change  of  the  con- 
tract, which  cannot  be  made.  An  attempt  to  do  so  will 
•discharge  the  associates  and  annul  the  contract.  Indeed, 
the  contract  as  it  appears  with  the  substituted  associate 
is  not  the  contract  in  which  the  minds  of  the  other 
.associates  met.  It  is  void,  and  cannot  be  enforced. 
The  correctness  of  the  application  of  this  rule  to  the 
*case,  in  view  of  the  fact  that  plaintiff  had  knowledge  of 
the  change,  indeed  advised,  if  he  did  not  cause,  it, 
•cannot  be  doubted.  Bank  v.  Hall^  101  IT.  S.  43  ;  State 
V.  Craig ^  68  Iowa,  238 ;  State  v.  Churchill^  3  S.  W. 
Rep.  352 ;  Bather  d.  Burrows^  51  Cal.  473. 
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III.    The  change  of  the  parties  contracting  with 
plaintiff  was  procured  by  the  active  efforts  of  Armour, 

Barbee  &  Co.,  who  themselves  are  signers  of 
I  '  wn'c"'      the  cbn tract  and  defendants  in  this  action. 

But,  notwithstanding  these  facts,  they  were 
the  agents  of  plaintiff,  and  not  of  defendants,  in  the 
transactions  under  consideration.  While  they  hold 
themselves  out  to  the  other  defendants  as  their  associ- 
ates, and  nothing  more,  they  were  in  fact  agents  of 
plaintiff,  authorized  to  sell  tbe  land.  While  they  held 
an  "option"  as  purchasers,  it  is  very  plain  that  this 
was  a  device  for  obtaining  authority  to  sell  the  land 
with  profit  to  themselves.  At  all  events,  whatever  were 
their  purposes  and  the  understanding  of  plaintiff  when 
the  "option"  was  first  taken,  the  direct  evidence  of 
these  parties  is  to  the  effect  that,  before  the  contract  in 
suit  was  signed,  they  had  a  full  understanding  that 
Armour,  Barbee  &  Co.  had  *' worked  up"  the  transac- 
tion in  order  to  procure  plaintiff  a  purchaser,  and  to 
divide  with  plaintiff  the  profits  they  made  in  the  trade, 
they  retaining  thd  largest  part.  The  confidence  between 
these  parties,  their  common  purpose,  and  other  facts, 
require  us  to  hold  that  Armour,  Barbee  &  Co.  were 
agents  of  plaintiff,  and  that  they  were  not  agents 
of  the  defendants.  Plaintiff,  and  not  defendants,  is 
bound  by  their  acts.  The  casej  then,  is  one  in  which 
the  plaintiff  and  his  agents  arrange  a  sale  of  property  to 
the  agents  and  their  associates.  They  substitute  in  the 
written  contract,  in  place  of  a  party  to  the  agreement, 
without  the  assent  of  the  associates,  one  who  was  not  a 
party  to  the  agreement,  nor  an  original  associate,  and 
they  propose  to  divide  between  themselves  profits  of 
the  transaction  realized  from  payments  made  by  the 
associates  in  ignorance  of  these  fraudulent  acts  and 
concealments.  The  law  will  not  enforce  the  contract^ 
for  the  reason  that  it  has  been  changed  as  to  the  parties, 
and  the  acts  of  plaintiff  and  his  agents  are  fraudulent 
as  to  defendants.    The  decree  of  the  district  court  is 

Affirmed. 
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Shepherd  v.  Bridenstinb. 

Oamishmeut :  of  adshnistratbix  :  on  judgment  against  hisr  per- 
sonally. Defendant  was  the  administratrix  of  her  husband's 
estate,  and,  as  such,  had  in  her  hands  a  sum  of  money,  one-third 
of  which  would  be  hers  upon  making  distribution.  For  the  pm*« 
pose  of  subjecting  such  share  to  the  payment  of  his  judgment,  he 
caused  defendant  to  be  garnished  as  administratrix.  Held  that 
the  proceeding  would  not  lie,  because,  if  prosecuted  to  a  termi- 
nation, it  would  only  giye  plaintiff  a  second  judgment  against 
defendant,  which  would  avail  him  nothing  more  than  the  one  he 
already  had.  The  law  does  not  favor  useless  proceedings ;  and  the 
provision  of  section  2976  of  the  Code,  that  an  executor  may  be 
garnished  for  money  due  from  the  decedent  to  the  defendant,  does 
not  authorize  the  proceeding  in  this  case. 

Appeal  from   Wapello    District  Court, — Hon.   Dell 

Stuart,  Judge. 

Filed,  May  22,  1890. 

This  is  a  proceeding  in  garnishment.  The  plaintiflP 
is  the  owner  of  a  judgment  against  Ursula  Bridenstine. 
He  issued  an  execution  upon  the  judgment,  and  attached 
Ursula  Bridenstine,  as  administratrix  of  the  estate  of 
I.  W.  Bridenstine,  deceased,  as  garnishee,  claiming  that 
she,  as  administratrix,  owed  a  debt  to  herself  as  an  indi- 
vidual. The  defendant  answered  as  garnishee,  upon 
which  answer  xhe  plaintiff  moved  for  judgment.  The 
motion  was  overruled,  and  the  garnishee  was  discharged. 
PlaintiflP  appeals. 

• 

TT.  8.  Coen^  for  appellant. 
E.  L,  Burton^  for  appellee. 

EoTHROCK,  C.  J. — The  facts  as  disclosed  by  the 
answer  of  the  garnishee,  and  upon  which  the  plaintiff 
demanded  judgment,  are  as  follows :  I.  W.  Bridenstine, 
the  husband  of  the  defendant,  was  killed  in  a  railroad 
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accident  by  the  unlawful  act  of  a  railroad  company ; 
and  on  the  twenty-third  day  of  March,  1888,  the  defend- 
ant was  duly  appointed  administratrix  of  his  estate. 
On  the  nineteenth  day  of  November,  1888,  by  permis- 
sion of  the  court,  and  in  pursuance  of  an  order  in  pro- 
bate, the  defendant  assigned  the  claim  she  held  against 
the  railroad  company  to  one  Wells  for  four  thousand 
dollars,  which  sum  she  held  in  her  hands,  as  adminis- 
tratrix, at  the  time  of  filing  her  answer  as  garnishee ; 
and  there  were  no  other  assets  belonging  to  sai^  estate. 
The  intestate  left  his  wife  and  five  children  surviving 
him.  The  estate  is  not  yet  settled,  and,  when  settled^ 
the  defendant,  as  widow,  will  be  entitled  to  one-third 
of  the  four  thousand  dollars,  after  paying  expenses  of 
administration.  Other  facts  are  set  forth  in  the  answer ; 
but,  in  the  view  we  take  of  the  case,  they  are  not  neces- 
sary to  be  stated  in  this  opinion. 

Counsel  for  the  respective  parties  have  discussed  at 
length  the  question  as  to  the  right  to  attach  an  executor 
or  administrator  as  garnishee.  They  agree,  however, 
that  at  common  law  such  proceeding  is  not  permissible 
until  a  balance  has  been  struck,  and  a  certain  amount 
found  due  to  the  distributees.  Counsel  for  appellant 
says  that  "nobody  disputes  that  being  the  common 
law."  We  need  not  elaborate  this  feature  of  the  case, 
nor  determine  for  this  court  what  the  common  law  upon 
the  subject  is,  because,  as  we  view  it,  the  rights  of  the 
parties  depend  upon  our  statute,  and  the  obligations  of 
a  garnishee  to  a  judgment  creditor.  It  is  provided  by 
section  2976  of  the  Code  that  "a  sheriflf  or  constable 
may  be  garnished  for  money  of  the  defendant  in  his 
hands.  So  may  a  judgment  debtor  of  the  defendant, 
when  the  judgment  has  not  been  previously  assigned  on 
the  record,  or  by  writing  filed  in  the  office  of  the  clerk, 
and  by  him  minuted  as  an  assignment  on  the  margin  of 
the  judgment  docket.  And  also  an  executor,  for  money 
due  from  the  decedent  to  the  defendant,  may  be  gar- 
nished. But  a  municipal  or  political  corporation  shall 
not  be  garnished." 
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There  is  much  force  in  the  argument  of  counsel  for 
appellee  that,  as  there  was  no  "money  due  from  the 
decedent  to  the  defendant,"  the  statute  does  not  author- 
ize the  garnishment.  It  is  true  that  at  his  death  the 
intestate  did  not  owe  the  defendant  any  money.  But 
we  pass  that  question,  and  come  to  what  we  regard  as 
the  decisive  point  m  the  case.  It  is  conceded  that  the 
property  sought  to  be  recovered  by  the  garnishment 
process  is  money  which  the  defendant,  as  adminis- 
tratrix, owes  to  herself.  If  the  plaintiff  should  be 
successful  in  his  attachment  by  garnishment,  he  would 
be  entitled  to  a  judgment  against  the  defendant,  and 
nothing  more.  He  has  a  judgment  now,  and  of  what 
avail  would  an  additional  judgment  be  to  him  ?  This  is 
not  a  proceeding  in  probate,  whereby  the  plaintiff  seeks 
an  order  in  probate  requiring  the  defendant,  as  admin- 
istratrix, to  pay  over  a  certain  amount  of  the  money 
in  her  hands  to  discharge  the  plaintiflE's  jildgment. 
Whether  such  a  proceeding  could  be  sustained,  we 
need  not  determine.  The  case  is  not  different  from  one 
where  A.  has  a  judgment  against  B.,  and  upon  attach- 
ment garnishes  C,  and  it  appears  that  U.  is  indebted  to 
B.  Where  the  indebtedness  is  unconditional,  and  not 
dependent  on  any  contingency,  and  is  due,  it  has  always 
been  the  practice  in  this  state  to  render  an  unconditional 
judgment  against  the  garnishee.  Suppose  that  in  this 
case  judgment  should  be  rendered  against  the  defendant 
in  her  representative  capacity,  and  she  should  refuse  to 
pay  it.  What  remedy  would  the  plaintiflf  have  other 
than  another  execution  against  the  defendant?  It  is 
claimed  that  the  sureties  on  the  defendant's  bond  would 
be  liable,  but  sureties  on  such  bonds  are  liable  only  for 
maladministration,  or  for  failure  to  perform  orders  in 
probate.  The  case  is  an  anomaly.  All  the  statutes  in 
this  state,  and  all  the  law  upon  the  subject,  contemplate 
that  there  are  three  persons  to  every  garnishment  pro- 
ceeding. As,  for  instance,  it  is  said  in  8  American  and 
English  Cyclopedia  of  Law,  1200:  "The  primary  pur- 
pose of  garnishment  is  to  subject  claims  and  demands 
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in  favor  of  the  defendant,  against  third  persons,  to  the 
payment  of  his  debts;  and  this  it  accomplishes  by- 
divesting  the  defendant  of  whatever  rights  he  may  have 
against  the  garnishee  at  the  time  of  service,  and  substi- 
tuting the  plaintilBf  in  his  stead.  The  latter  gets,  by 
the  process,  whatever  rights  the  defendant  had,  and 
this  is  all  it  is  intended  to  secure  for  him.  From  the 
time  of  service  of  process  upon  him,  the  garnishee 
becomes  accountable  to  the  plaintiff  in  respect  to  any 
liability  due  from  him  to  the  defendant."  One  case  is 
cited  by  counsel  for  appellant  as  an  authority  for  this 
proceeding.  It  is  to  be  found  in  49  Alabama,  148 
( Dvdley  v.  Falkner ).  It  is  held  in  that  case  that  an 
executor  may  be  summoned  as  garnishee,  under  exe- 
cution on  a  judgment  against  him  in  his  individual 
capacity,  to  reach  an  indebtedness  due  him  from  the 
estate  for  services  as  executor.  We  do  not  think  that 
this  should  be  the  rule  under  our  practice,  because  we 
regard  the  judgment  in  an  ordinary  garnishment  pro- 
ceeding as  a  personal  judgment ;  or,  as  said  in  8  Ameri- 
can and  English  Cyclopedia  of  Law,  1243:  '*If  a 
personal  debt  of  the  defendant's  is  garnished,  the 
judgment  therefor  against  a  garnishee  cannot  be  dis- 
tinguished in  its  effects  from  any  other  judgment  for  a 
like  amount." 

The  law  does  not  favor  unnecessary  actions;  and 
whatever  right  the  plaintiff  may  have,  under  proceed- 
ings auxiliary  to  execution*  or  otherwise,  we  need  not 
determine.  But  we  are  clearly  of  the  opinion  that 
plaintiff  is  not  entitled  to  maintain  an  action  which,  if 
successful,  would  result  in  a  personal  judgment  against 
the  defendant  of  no  more  binding  force  than  the  one  he 
already  has.  Affirmed. 
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Kallsen  V.  Wilson  et  al. 

Kaisanoe :  private  action  based  on  obdbr  of  bo abd  of  health  .  The 
board  of  health  of  a  city  declared  a  school  privy  to  be  a  nuisance, 
and  ordered  its  removal.  Plaintiff,  in  an  action  of  mandamuB 
against  the  school  directors  to  compel  them  to  remove  it,  alleged 
the  action  of  the  board  of  health,  and  averred  that  the  privy  was 
jast  across  the  street  from  his  residence,  and  was  unsightly,  and 
that  he  had  been  damaged  by  the  refusal  of  defendants  to  remove 
it.  Held  that  the  finding  and  order  of  the  board  of  health  was  not 
conclusive  as  between  plaintiff  and  defendants,  and  that  the  peti- 
tion was  insufficient,  in  the  absence  of  allegations  showing  that  the 
privy  was  in  fact  a  nuisance,  and  that  plaintiff  was  damaged  by 
the  refusal  of  defendants  to  rebate  it. 

Appeal  from  Benton   District  Court — Hon,   G.    M. 

Gilchrist,  Judge. 

Piled,  May  22,  1890. 

This  is  a  proceeding  for  a  mandamus.  The  peti- 
tion was  dismissed  upon  a  judgment  sustaining  a 
demurrer  thereto.    Plaintiff  appeals. 

Tom  H.  MilneTj  for  appellant. 

J,  J.  Mosnat^  for  appellee. 

Bkok,  J. — I.  The  petition  alleges  that  the  defend- 
ants constitute  the  school  board  of  the  independent 
district  of  Belle  Plaine,  which  maintains  a  large  privy 
for  the  use  of  the  school  on  or  near  public  streets  of  the 
city,  and  just  across  the  street  from  plaintiff's  resi- 
dence, and  in  plain  view  thereof ;  that  the  city  council, 
as  a  board  of  health,  declared  the  privy  to  be  a  nui- 
sance, and  dangerous  to  the  health,  and  ordered  its 
removal.  Plaintiff  alleges  that  the  privy  is  * '  unsightly, ' ' 
and  that  he  has  sustained  injury,  resulting  in  damage, 
by  reason  of  the  refusal  of  defendants  to  remove  it. 
He  does  not  allege  that  it  is  a  nuisance  in  fact,  nor 
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point  out  the  cause  or  source  of  injury  sustained  by  him 
on  account  of  the  failure  of  defendants  to  remove  the 
privy. 

II.  Surely  the  order  of  the  city  council  as  the  board 
of  health,  declaring  the  structure  a  nuisance  and  dan- 
gerous to  public  health,  is  not  conclusive,  as  between 
plaintiff  and  defendant,  and  bestows  upon  him  no  rights 
which  he  may  enforce  by  action  against  defendant, 
without  establishing  such  right  by  proof  showing  the 
privy  to  be  a  nuisance,  working  injury  to  plaintiff  or  his 
property.  It  must  be  remembered  that  neither  the  city 
board  of  health  nor  the  school  district  is  attempting  to 
enforce  the  order  of  the  board  of  health  based  upon  its 
adjudication  that  the  structure  is  "dangerous  to  public 
health;"  nor  does  plaintiff  in  this  case  for  the  public 
seek  to  enforce  the  order  of  the  board  of  health,  for  the 
protection  of  the  public  health,  but,  as  we  understand 
the  abstract,  he  seeks  to  enforce  the  order  on  the  ground 
that  the  objectionable  structure  is  "unsightly,"  and 
situated  "just  across  the  street"  from  his  own  resi- 
dence. The  grounds  upon  which  plaintiff  seeks  to 
enforce  the  order  are  not  for  the  protection  of  the 
public,  but  for  the  protection  of  his  personal  rights, 
and  the  recovery  of  damages  for  their  violation.  The 
board  of  health  was  not  created  by  statute  to  protect 
and  enforce  private  rights,  and  to  provide  a  remedy  to 
recover  damages  for  the  deprivation  of  such  rights. 
Their  orders  [are  to  be  made  and  enforced  for  the  pro- 
tection of  the  public  health.  Plaintiff  mistakenly 
sought  to  enforce  a  remedy  for  an  individual  injury  by 
this  proceeding  in  mandamus  to  require  obedience  to 
the  Older  of  the  board  of  health.  The  district  court 
rightly  sustained  the  demurrer  to  plaintiff 's  petition. 

Affirmed. 
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Smith  v.  Heath. 

Tax  Sale  and  Deed :  notice  to  rbdwrm  :  proof  of  bervicb.  The 
publisher  of  a  newspaper  made  affidavit  that  the  notice  to  redeem 
from  tax  sale  in  tbis  case,  a  printed  copy  of  which  was  pasted  in 
the  body  of  the  affidavit,  was  published  in  his  paper  as  required  by 
law  for  such  notices.  This  affidavit  was  attached  to  an  affidavit 
made  by  the  holder  of  the  certificate  of  purchase  at  tax  sale,  in 
which  he  stated  that  he  was  the  lawful  holder  of  the  certiJBcate  of 
purchase  '*  described  in  the  foregoinp^  notice ; "  that  he  served  the 
same  on  the  owner  of  the  patent  title  *'  by  publication,  as  per 
annexed  notice  ; "  that  the  notice  was  published  in  the  newspaper 
named  in  the  publisher's  affidavit  (naming  it)  for  four  consecutive 
weeks,  etc.  Held  that  the  latter  affidavit,  by  reference,  made  the 
former  one  a  part  of  it,  and  that  it  was  a  sufficient  proof  of  service 
of  the  notice,  as  required  by  section  894  of  the  Code.  (Compare 
cases  cited  in  opinion.) 

Appeal  from  Audubon  District  Court. — Hon.  H.  E. 

Deemeh,  Judge. 

Piled,  May  22,  1890. 

.  This  is  an  action  in  equity,  and  involves  the  validity 
of  a  tax  title  to  forty  acres  of  land.  The  plaintiff  is  the 
owner  of  the  patent  title,  and  claims  that  the  tax  title 
is  void.  The  defendant  maintains  the  validity  of  the 
tax  deed,  and  in  a  cross-bill  prays  for  a  decree  quieting, 
his  title.  There  was  a  decree  for  the  defendant,  and 
plaintiff  appeals. 

W.  H.  Oreenej  for  appellant. 
JZ  i?l  AndrewSy  for  appellee. 

Rothrook,  C.  J. — It  is  conceded  that  all  of  the  pro- 
ceedings prior  to  the  execution  of  the  tax  deed  were 
regular,  and  in  conformity  with  the  statute,  excepting 
the  proof  of  service  of  the  notice  of  expiration  of 
redemption  required  by  section  894  of  the  Code.  The 
service  of  the  notice  was  made  by  publication,  and,  in 
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order  to  understand  the  question  made  by  appellant,  it 
is  necessary  to  set  out  the  proof  of  service.  Nd  objec- 
tion is  made  to  the  form  of  the  notice.  It  consisted  of 
a  printed  slip  of  paper  pasted  upon  a  space  left  for  that 
purpose  upon  a  printed  blank  form  which  had  been 
filled  up  in  writing,  and  when  filled  up  it  was  an  affi- 
davit of  publication  made  by  the  publisher  of  the  news- 
paper.   The  affidavit  was  in  these  words : 

* '  affidavit  of  publication. 

"  State  of  Iowa^     ) 
*' Audubon  County.  ) 

"I,  H.  M.  Stuart,  on  oath,  depose  •and  say  that  I 
am  a  member  of  the  firm  of  Carpenter  &  Stuart,  proprie- 
tors of  the  Audubon  Advocate^  a  weekly  newspaper 
printed  at  Audubon,  Audubon  county,  Iowa ;  that  the 
annexed  printed  notice  was  published  in  said  news- 
paper for  four  ( 4 )  consecutive  weeks  ;  and  that  the  last 
of  said  publication  was  on  the  second  day  of  August, 
A.  D.  1882. 

"  H.  M.  Stuart, 

'*  Sworn  to  before  me,  and  subscribed  in  my  pres- 
ence by  the  s^id  H.  M.  Stuart,  this  fourth  day  of 
August,  A.  D.  1882. 

*'  [  Seal.]  Frank  P.  Bradley, 

'*  Clerk  District  Court. 

"By  B.  J.  Hunter,  Deputy." 

Another  affidavit,  made  by  the  holder  of  the  tax- 
sale  certificate,  was  executed  on  a  separate  sheet  of 
paper,  but  attached  to  the  notice  and  affidavit  of  the 
publisher.     This  last  affidavit  is  as  follows : 

"  State  of  Iowa,      ) 

r  8S 

"Audubon  County.  ) 

I,  F.  W.  Stotts,  being  duly  sworn,  depose  and  say 
that  I  am  the  lawful  holder  of  the  certificate  of  pur- 
chase described  in  the  foregoing  notice ;  that  I  served 
the  same  on  Wm.  H.  Kibby  by  publication,  as  per 
annexed  notice,  and  the  notice  was  published  in  the 
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Audubon  Advocate  for  four  consecutive  weeks,  and  the 
last  publication  was  on  the  second  day  of  August,  1883. 

**  W.  F.  Stotts. 

"  Subscribed  and  sworn  to  in  my  presence,  before 
me,  this  second  day  of  August,  1882. 

"Thomas  Walker, 

"Notary  Public. 

"  Piled  in  my  office  August  4,  1882. 

"E.  J.  Preeman, 

"Treasurer." 

The  said  papers  were  duly  recorded  in  the  proper 
record  of  the  treasurer '  s  office  on  the  same  day  on  which 
they  were  filed. 

Section  894  of  the  Code  provides  that  service  of 
notice  "shall  be  deemed  completed  when  an  affidavit  of 
the  service  of  said  notice,  and  of  the  particular  mode 
thereof,  duly  signed  and  verified  by  the  holder  of  the 
certificate  of  purchase,  his  agent  or  attorney,  shall  have 
been  filed  with  the  treasurer  authorized  to  execute  the 
tax  deed.'*  In  Stull  v.  Moore^  70  Iowa,  149  ;  Johnson  o. 
.  Browny  71  Iowa,  609 ;  and  Rowland  v.  Brown^  75  Iowa, 
679,  it  was  held  that,  where  the  publisher  of  the  news- 
paper in  which  the  notice  was  published  makes  an  affi- 
davit of  publication,  and  the  owner  of  the  certificate 
makes  an  affidavit  in  which  reference  is  made  to  the 
notice  and  affidavit  of  the  publisher,  all  of  the  papers 
may  be  considered  together  in  determining  whether  the 
proof  of  service  is  sufficient.  It  is  not  insisted  that  the 
proof  is  not  sufficient  in  this  case  because  the  affidavit 
of  Stotts  makes  no  reference  to  the  affidavit  of  the  pub- 
lisher. We  think  that,  as  all  these  papers  were  fast- 
ened together,  and  the  printed  slip  was  so  attached  as 
to  be  really  the  same  paper  on  which  the  affidavit  of  the 
publisher  was  made,  it  ought  to  be  held  that,  in  the 
reference  made  by  Stotts  to  the  notice,  reference  was 
made  to  the  whole  paper,  and  that  the  proof  of  service 
is  sufficient.  Any  other  holding,  it  seems  to  us,  would 
be  exceedingly  technical.  Reasonable  certainty  should 
be  the  test.    There  is  no  requirement  that  the  proof  of 
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service  should  be  certain,  to  a  certain  intent,  in  every 
particular.  Some  question  is  made  by  counsel  for 
appellant  upon  the  fact  that  the  jurat  to  the  affidavit  of 
Stotts  was  made  on  the  second  day  of  August,  1882, 
two  days  before  the  affidavit  was  made  by  the  publisher. 
This  is  an  evident  mistake  in  the  date.  The  body  of 
Stotts'  affidavit  shows  that  it  had  reference  to  the  other 
paper,  and  it  must  have  been  made  after  the  affidavit  of 
the  publisher  was  completed.  The  decree  of  the  dis- 
trict court  will  be  Affirmed. 


Skinner  v.  Young  et  al. 

Mortgages:  foreclosubb:  eedehption  by  jumoB  hortoageb. 
Mrs.  B.  took  a  second  mortgage  on  land,  for  whioh  she  pai4  noth- 
ing, but  assigned  it,  with  the  note  secured  thereby,  to  S.  as  security 
for  a  debt  which  the  mortgagor  was  owing  him.  The  first  mort- 
gage was  foreclosed  and  the  land  sold  and  deeded  thereunder,  but 
neither  S.  nor  Mrs.  B.  was  made  a  party  to  that  action.  Mrs.  B. 
afterwards  died.  Held  that  her  heirs  and  administrators  had  no 
right  to  redeem  the  land  from  the  sale  without  showing  that  Mrs. 
B.  had  paid  the  debt  which  the  mortgagor  owed  to  S.,  and  by  that 
means  became  entitled  to  the  security  which  S.  held  for  the  debt. 

Appeal  from  Cherokee  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Piled,  May  22,  1890. 

Action  in  equity  to  foreclose  a  mortgage,  and  to 
redeem  from  an  execution  sale  under  a  prior  mortgage. 
It  appears  without  conflict  that  in  May,  1876,  R.  B. 
Young  executed  to  Sarah  A.  Fry  a  mortgage  upon  the 
land  in  question  to  secure  payment  of  a  note,  which 
note  and  mortgage  were  assigned  to  G.  P.  Leonard  ; 
that  on  October  23,  1876,  said  Young  and  wife  executed 
to  Margaret  Bell  a  mortgage  on  the  same  land  to  secure 
the  payment  of  a  promissory  note,  which  note  and  mort- 
gage Margaret  Bell  assigned  to  the  plaintiff.  Skinner, 
as  collateral  security  for  a  debt  due  him  from  Young. 
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The  mortgage  and  assignment,  being  properly  acknowl- 
edged-, were  recorded  November  6,  1876.  At  the  Feb- 
ruary term,  1879,  Leonard  preferred  his  action  against 
Young  and  others  to  foreclose  the  first  mortgage,  but 
did  not  have  service  of  notice  on  Skinner  or  Margaret 
Bell.  Decree  was  entered  foreclosing  said  mortgage 
in  April,  1879;  and  the  land  was  sold  thereunder  to 
Leonard,  to  whom  a  sheriff's  deed  was  executed,  in 
April,  1880.  Leonard  sold  the  land  to  Hayward,  who 
sold  to  Hamilton,  who  afterwards  sold  and  conveyed  to 
the  defendant  Henry  Jones.  In  May,  1883,  Margaret 
Bell  died  in  Webster  county,  and  in  November,  1885, 
intervenor  Lenderink  was  appointed  administrator  by 
the  circuit  court,  of  Sioux  county.  Defendant  Jones 
and  his  grantees  made  lasting  and  valuable  improve- 
ments on  the  land.  Lenderink,  administrator,  and 
Susie  Young,  wife  of  R.  B.  Young,  and  one  of  the 
daughters  of  Margaret  Bell,  asked  foreclosure  of  the 
mortgage  to  Margaret  Bell,  with  judgment  in  favor  of 
her  estate,  and  that  the  estate  be  i)ermitted  to  redeem 
from  the  former  execution  sale.  The  other  heirs  of 
Mrs.  Bell  filed  disclaimers.  The  further  facts  appear  in 
the  opinion. 

B.  E.  Long^  for  appellants. 

Strvble^  Bishel  &  Hart^  for  appellees. 

Given,  J. — L  Our  attention  is  first  given  to  cer- 
tain charges  of  a  somewhat  serious  character  made  by 
counsel  against  each  other,  with  respect  to  matters  con- 
nected with  this  case.  We  have  devoted  considerable 
time  in  searching  the  nearly  one  hundred  pages  of  tran- 
script in  respect  to  these  charges,  and  fail  to  find  any 
substantial  ground  for  them.  The  time  that  has  been 
devoted  to  this  examination  should  have  been  given  to 
other  investigations.  We  dismiss  these  charges  from 
further  consideration  with  this  remark :  That  counsel 
should  understand  that  the  privilege  of  arguing  a  case 
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affords  no  license  for  ill-founded  accusations,  nor  for 
imi)osing  personal  differences  upon  the  attention  of  the 
court. 

IL  The  contention  is  between  the  estate  of  Mar- 
garet Bell  and  the  defendant  Henry  Jones.  H.  J. 
Lenderink  as  administrator,  and  Susie  Young  as  heir  of 
Margaret  Bell,  deceased,  claim  that  the  note  and  mort- 
gage in  suit  were  the  property  of  said  estate,  and  they 
ask  judgment  and  decree  thereon  in  favor  of  the  estate, 
and  that  they  be  permitted  to  redeem  from  the  sale 
under  which  Jones  holds.  Jones  and  other  defendants 
deny  that  said  note  and  mortgage  are  the  property  of 
said  estate.  We  have  seen  that  Mrs.  Bell  gave  no  con- 
sideration for  the  note  and  mortgage  when  it  was  exe- 
cuted to  her,  and  that  she  assigned  the  same  to  Skinner 
as  security  for  a  debt  owing  to  him  by  R.  B.  Young. 
If  Mrs.  Bell  paid  that  debt  to  Skinner,  then  the  note 
and  mortgage  became  her  property.  Jones  alleged  in 
his  answer,  as  a  reason  why  Skinner  was  not  made  a 
party  to  the  foreclosure  of  the  first  mortgage,  that  he 
had  been  fully  paid.  Appellants,  accepting  these  state- 
ments as  true,  claim  that  if  Skinner  was  paid,  then  the 
note  and  mortgage  became  the  property  of  Mrs.  Bell. 
That  would  depend  upon  whether  it  was  Mrs.  Bell  who 
paid  Skinner.  If  Young  paid  his  own  debt,  Mrs.  Bell 
acquired  no  property  in  the  note  and  mortgage.  We 
are  entirely  convinced  from  the  relations  of  Mrs.  Bell 
to  this  note  and  mortgage,  and  from  u  neon tro verted 
testimony,  that  she  did  not  pay  the  debt  to  Skinner, 
nor  any  part  thereof.  It  is  estimated  beyond  question 
that,  from  the  time  of  the  execution  of  this  note  and 
mortgage  to  the  time  of  her  death,  she  had  not  the 
means  with  which  to  pay  the  same,  or  any  considerable 
part  thereof,  but,  on  the  contrary,  had  not  sufficient  for 
her  own  support.  While  we  are  not  clear  as  to  whether 
the  debt  has  ever  been  paid,  we  are  entirely  satisfied 
that  it  was  not  paid  by  Mrs.  Bell.  Appellants  contend 
that,  though  the  debt  of  Young  to  Skinner  has  not  been 
paid,  yet  the  administrator  of  Mrs.  Bell  may  maintain 
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this  action  to  redeem,  as  sacfa  redemption  would  innre 
to  the  benefit  of  her  heirs  and  the  assignee  of  the  junior 
mortgage.  We  fail  to  discern  any  interest  that  the 
estate  can  have  in  this  note  and  mortgage,  unless  it  was 
acquired  by  payment  of  the  debt  to  Skinner.  It  fol- 
lows from  these  conclusions  that  appellants  are  not 
entitled  to  the  relief  demanded  by  them ;  and,  as  this 
fully  disposes  of  the  case,  we  need  not  notice  the  other 
questions  discussed.  The  judgment  and  decree  of  the 
district  court  are  Affibmed. 


1. 


2. 


d. 


Thomas  et  al.  t.  Sciiee. 

Vendors  and  Purchasers :  fausb  abstract  of  title  certified 
BY  VENDOR :  PROFESSIONAL  NEGUGENOB.  Defendant,  who  was  an 
attorney  at  law,  holding  himself  out  as  a  competent  person  to 
make  and  certify  abstracts  of  title,  induced  plaintiffs  to  buy  from 
him  a  tract  of  land  by  presenting  them  with  an  abstract  of  title 
thereto,  on  which  he  certified  in  writing  that  *'  he  had  carefully 
examined  the  title  to  said  lands,  and  that  the  same  was  a  fuU  and 
true  and  complete  abstract  of  said  title."  But  said  abstract  was 
false  in  that  it  represented  as  a  conveyance  an  instrument  which 
did  not  purport  to  convey  the  lands,  and  represented  that,  in  a  cer- 
tain cause  in  which  he  was  defendant,  involving  the  title  of  the 
lands,  a  decree  had  been  entered  quieting  the  title  in  him,  whereas 
that  cause  was  still  pending ;  and  afterwards  a  decree  was  entered 
therein  debarring  defendant  and  plaintiffs  of  all  claim  of  interest 
in  the  lands.  Held  that  defendant  was  liable  to  plaintiffs,  not 
only  upon  an  implied  contract  that  he  had  exercised  reasonable 
care  and  skill  in  preparing  the  abstract,  but  also  upon  his  promise 
that  the  title  was  as  stated  therein. 

The  Same :  evidence.  In  such  case,  evidence  offered  by  defend- 
ant to  show  how  the  mistakes  in  the  abstract  occurred  was  prop- 
erly excluded  ;  and  evidence  that  defendant  was  informed  of  the 
condition  of  the  suit  in  which  the  abstract  showed  a  decree  in 
his  favor  was  properly  aduitted,  against  the  objection  that  the 
abstract  did  not  cover  suits. 


:  intermedl^te  purchaser  :  parties  plaintiff.    Where  in 

such  case  the   arrangement  was  that  Y.  would  give  defendant 
certain  property  for  the  land  provided  the  title  was  satisfactory  to 
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plaintiffs,  who  were  to  take  the  land  from  Y.  at  an  af^reed  price, 
and  the  parties  came  together  and  consummated  the  transaction 
accordingly,  plaintiffs  relying  on  the  abstract,  and  taking  a  deed 
directly  from  defendant,  held  that  defeildant*s  liability  was  to 
plaintiffs,  and  not  to  Y. 


4.     :   :  SPECIAL  INTERROGATORIES.    In   suoh    oase   the 

defendant  asked  the  court  to  submit  the  following  qpecial  inter- 
rogatories :  **  First,  Did  plaintiffs,  or  either  of  them,  buy  the 
land  of  defendant?  Second,  Did  plaintiffs,  or  either  of  them,  pay 
the  defendant  anything  for  the  land?  Third,  Did  plaintiffs,  or 
either  of  them,  pay  or  promise  to  pay  defendant  anything  for  the 
abstract  of  title,  or  for  any  opinion  or  statement  concerning  the 
same,  or  validity  of  title  to  the  land  ?  "  Held  that  it  was  not  error 
to  refuse  to  submit  them.    ( See  opinion  for  citations.) 

Appeal  from  0^ Brien  District  Court. — Hon,  Soott 

M.  Ladd,  Judge. 


Filed,  May  23,  1890. 


Plaintiffs  state  their  cause  of  action  in  two 
counts.  The  first  count  charges  that  on  the  twelfth  day 
of  February,  1883,  the  plaintiffs  negotiated  with  the 
defendant  for  the  purchase  of  certain  lands  in  O  'Brien 
county  ;  that,  as  an  inducement  to  purchase  said  prop- 
erty, the  defendant  made  and  delivered  to  them  a  duly 
certified  abstract  of  the  title  to  said  property,  upon 
which  he  indorsed  in  writing  a  certificate  "  stating  that 
he  had  carefully  examined  the  title  to  said  lands,  and 
that  the  same  was  a  full  and  true  and  complete  abstract 
of  the  said  title ; "  that  at  that  time  the  defendant  was 
an  attorney  at  law,  holding  himself  out  to  be  a  compe- 
tent person  to  make  and  certify  to  abstracts  of  title  to 
real  estate ;  that  plaintiffs,  relying  upon  said  abstract, 
purchased  said  lands  of  defendant,  paying  him  therefor 
six  hundred  dollars,  and  thereafter,  without  any  actual 
notice  of  any  defect  in  the  title  to  said  lands,  improved 
the  same  by  breaking  twenty-four  acres,  which  was  of 
the  value  of  seventy-two  dollars  ;  that  said  abstract  was 
untrue,  in  that  it  showed  a  conveyance  of  said  lands 
from  the  treasurer  of  O'Brien  county  to  D.  W.  Inman, 
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when  in  fact  said  conveyance  does  not  purport  to  con- 
vey said  lands ;  also  in  that  there  was  no  decree  quiet- 
ing the  title  in  said  premises  in  the  defendant  against 
the  claims  df  Ray  Thomas,  the  owner  of  the  fee  title, 
but,  on  the  contrary,  there  was  at  said  time,  and  for 
six  months  prior  thereto,  on  file  in  the  oflSce  of  the 
clerk  of  the  circuit  court  of  O'Brien  county,  the  peti- 
tion of  Ray  Thomas  against  this  defendant,  claiming 
that  said  Thomas  was  the  owner  in  fee  of  said  land,  and 
asking  that  his  title  be  quieted  against  the  said  George 
W.  Schee ;  that  said  Ray  Thomas  was  successful  in  said 
action,  and  by  the  decree  of  said  court  the  defendant 
and  these  plaintiffs  were  barred  and  forever  estopped 
from  claiming  any  interest  in  said  land  adverse  to  the 
said  Ray  Thomas.  The  plaintiffs  say  that,  by  reason  of 
the  foregoing  facts,  they  have  been  damaged  six 
hundred  and  seventy-two  dollars,  which  they  ask  to 
recover,  with  interest.  The  second  count  states  sub- 
stantially the  same  facts,  and  alleges  that  the  represen- 
tations were  false,  and  known  to  be  so,  and  that  they 
were  made  with  intent  to  defraud  plaintiffs.  The  case 
was  submitted  to  the  jury  on  the  first  count  alone,  and 
verdict  and  judgment  were  rendered  for  plaintiffs. 
Defendant  appeals. 

H,  H,  Crow  and  E.  C.  Herrick^  for  appellant. 

Warren    Walker   and    Hughes    &  Hastings^   for 
appellees. 

Given,  J. — I.    It  is  apparent  from  the  remarks  of 

the  court  during  the  trial,  and  the  instructions,  that 

1.  VKXDOR8  and  ^^®  ^^^®  ^^^  submitted  upon  the  first  count 

Faise^'Sbltract  ^loue ;  but  it  is  not  clear  why,  as  there  was 

fied*byvei?"   some    testimony    tending    to    sustain    the 

riooaFSSSi-    charge    of    fraud    in    the    second    count, 

8^^°*^-  namely,    that    of    Warren    Walker.     This 

action  of  the    court    was    without    prejudice    to    the 

defendant,  and,  as  he  alone  appeals,  we  are  not  called 
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upon  to  consider  it.  Appellant  contends  that  his  liabil- 
ity must  rest  upon  either  fraudulent  representations,  by 
use  of  the  false  abstract  knowingly  made,  by  which 
plaintiff's  money  was  obtained,  or  upon  his  having 
made  the  abstract  as  an  attorney,  and  having  been 
guilty  of  such  negligence  in  making  and  certifying  to  it 
as  renders  him  liable  for  the  damages  resulting  from 
plaintiff's  reliance  thereon.  He  insists  that  the  first 
count  does. not  state  a  cause  of  action  upon  either  of 
said  grounds,  and,  therefore,  the  court  erred  in  not 
instructing  the  jury  to  find  for  the  defendant,  and  in 
overruling  his  motion  for  a  new  trial. 

While  the  first  count  is  not  as  definite  as  might  be, 
or  as  it  should  have  been  made  on  motion,  we  thitik  the 
matters  alleged  as  ultimate  facts,  fairly  construed,  show 
a  cause  of  action  on  contract.  It  shows  that  defendant, 
a  professional  abstractor,  as  an  inducement  to  plaintiffs 
to  pay  him  six  hundred  dollars  for  his  land,  presents 
them  with  an  abstract  showing"  title  in  him.  He  states 
to  them  by  his  certificate  on  the  abstract  that  he  had 
carefully  examined  the  title  to  the  lands,  and  that  the 
abstract  was  '^  a  full,  complete  and  correct  abstract  of 
all  the  conveyances  upon  record  affecting  the  same." 
It  was  for  the  land,  and  this  personal  promise  and  assur- 
ance as  to  the  title,  that  the  plaintiffs  paid  their  money. 
The  abstract  was  prepared  to  be  used  as  an  inducement 
to  whoever  might  apply  to  purchase  the  land.  The 
plaintiffs  applied,  and  the  abstract  was  presented.  It 
was  as  much  prepared  for  them  as  if  it  had  been  upon 
their  order.  Surely,  the  liability  of  the  defendant 
should  not  be  lessened  because  he  was  both  vendor 
and  abstractor. 

While  it  may  be  true,  as  contended,  that,  as  an 
abstractor,  defendant  was  only  bound  to  use  reasonable 
care,  diligence  and  skill,  and  that  no  element  of  guar- 
anty enters  into  such  employment,  we  think  the  count 
shows  a  want  of  reasonable  care,  diligence  and  skill,  and 
that,  as  vendor,  he  did,  by  his  certificate  on  the  abstract, 
promise  and  agree  that  the  title  was  as  stated  therein. 
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These  statements,  with  that  as  to  the  failure  of  the  title, 
and  the  causes,  show  a  canse  of  action  against  the 
defendant,  not  only  for  failing  to  exercise  reasonable 
care,  skill'  and  diligence  in  preparing  the  abstract,  but 
upon  his  contract  of  warranty  that  the  title  was  as 
shown  in  the  abstract.  It  is  said  that  the  abstract  only 
covers  conveyances,  and  does  not  purport  to  cover  any- 
thing else.  '  It  is  certified  as  being  ''a  full,  complete 
and  correct  abstract  of  all  conveyances  upon  record 
affecting  the  same."  It  was  not  correct  in  showing  a 
conveyance  of  this  land  to  D.  W.  Inman,  nor  in  showing 
a  decree  quieting  the  title  in  defendant  as  against  Bay 
Thomas,  there  being  no  such  conveyance  or  decree.  We 
think  the  first  count  shows  a  cause  of  action  not  only 
upon  an  implied  contract  that  defendant  had  exercised 
reasonable  care,  skill  and  diligence  in  preparing  the 
abstract,  but  upon  his  promise  that  the  title  was  as 
stated  therein.  We  are  also  of  the  opinion  that  the 
testimony  sufficiently  sustains  the  action,  as  stated  in 
the  first  count. 

11.    Proceeding  upon  the  theory  that  the  case  was 

to  be  submitted'^ipon  the  first  count  alone,  as  charging 

2.  thx  same:      the  defendant  with  a  want  of  reasonable 

evidence.       g^- jj  ^^^  diligence  in  preparing  the  abstract, 

defendant  made  several  objections  to  testimony  which 
were  overruled.  He  also  offered  testimony  tending  to 
show  how  the  mistakes  as  to  the  title  arose,  and  that  he 
believed  that  the  title  was  as  stated  in  the  abstract. 
The  cause  of  action  being  as  we  have  stated,  there  was 
no  error  in  overruling  these  objections,  and  in  excluding 
the  testimony  offered.  Defendant's  liability  under  the 
first  count  in  nowise  depended  upon  whether  he  knew 
of  the  defects  in  the  title  or  not.  Appellant  complains 
that  the  testimony  of  Warren  Walker  was  not  with- 
drawn. Walker  was  permitted  to  testify  to  a  conversation 
prior  to  the  conveyance  to  plaintiffs,  in  which  he  told 
defendant  about  the  action  then  pending  against  him, 
by  Ray  Thomas,  to  quiet  his  ( Thomas' )  title  to  the 
land.  The  complaint  is  that  the  abstract  does  not  cover 
Vol.  80—16 
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suits.  It  is  a  sufficient  answer  to  say  that  it  purported 
to  be  full,  correct  and  complete,  when  it  was  not. 

III.  The  jury  were  instructed  that,  if  they  found 

that    it    was   arranged    between    Schee,   Thomas    and 

8. :  Inter-     Youmau  that  Youman  should  give  Schee 

ttrfpa?r  five  hundred  dollars'  worth  of  barbed  wire 
ilea  plaintiff.    ^^^  jj^^  j^^^^^  ^^^  ^^^^  Thomas  should  pay 

Youman  four  hundred  and  fifty  dollars  in  notes  and  a 
team  of  horses  therefor,  Schee  to  convey  the  land 
directly  to  Thomas,  and  all  this  was  one  transaction,  or 
that  Schee  had  arranged  with  Youman  for  the  sale  of 
the  land  on  the  condition  that  the  title  should  be  satis- 
factory to  Thomas,  and  further  found  that,  to  induce 
Thomas  to  accept  the  conveyance,  defendant  showed 
and  delivered  to  him  the  abstract  of  title  in  evidence, 
and  that  Thomas  relied  thereon,  and  in  pursuance  of 
such  inducement  paid  the  four  hundred  and  fifty  dollars 
in  notes  and  a  team  for  the  land,  and  received  a  convey- 
ance in  pursuance  of  said  agreement,  they  should  find 
for  the  plaintiffs.  Appellant  contends  that  there  was 
nothing  to  warrant  the  court  in  telling  the  jury  that  they 
might  find  for  the  plaintiffs,  if,  in  addition  to  certain 
other  facts,  they  found  that  Schee  had  so  arranged  with 
Youman.  If  Youman  had  agreed  with  Schee  to  give 
him  five  hundred  dollars  in  barbed  wire  for  the  land,  on 
condition  that  Thomas  was  satisfied  with  the  title,  and 
thej  came  together  and  as  one  transaction  agreed  as 
stated  in  the  instruction,  Schee' s  liability  is  to  these 
plaintiffs,  and  not  to  Youman.  The  foregoing,  discus- 
sion disposes  of  all  exceptions  to  instructions  given  and 
refused,  and  leads  us  to  the  conclusion  that  there  was 
no  error  therein. 

IV.  The  defendant  requested  that  the  following 
special  findings  be  submitted :  "  First.  Did  plaintiffs, 
^  . .      or  either  of  them,  buy  the  land  in  ques- 

^ioriesf*""  *^^^    ^^^^   *^®   defendant  ?    Second.    Did 

plaintiffs,  or  either  of  them,  pay  defendant 

anything  for  the  land  ?    Third.    Did  plaintiffs,  or  either 

of  them,  pay  or  promise  to  pay  defendant  anything  for 
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the  abstract  of  title,  or  for  any  opinion  or  statement 
concerning  the  same,  or  validity  of  the  title  to  the  land  ? " 
These  requests  are  not  for  findings  upon  any  particular 
questions  of  fact,  but  rather  for  conclusions  from  several 
facts.  Home  Ins.  Co.  v.  Northwestern  Packet  Co.^  32 
Iowa,  223,  The  only  conflict  as  to  the  manner  of  the  trans- 
action was  whether  Youman  bought  from  Schee  and  then 
sold  to  Thomas,  or  whether  they  three  agreed  together 
as  one  transaction  touching  payments  and  conveyances. 
There  was  no  question  as  to  how  the  payments  were 
made,  nor  was  it  claimed  that  plaintiffs  paid  defendant 
for  the  abstract  separately  from  the  general  transaction. 
It  is  not  error  to  refuse  to  submit  to  the  jury  particular 
questions  not  ultimate  in  their  nature,  or  which  could 
not  well  be  considered  or  answered  without  danger  of 
confusion  and  misrepresentation.  Phcsnix  v.  Lamb^  29 
Iowa,  358.  The  court  cannot  be  required  to  propound 
to  the  jury  interrogatories  which  call  for  the  finding  of 
facts  not  necessarily  determinative  of  the  case.  Hawl-ey 
V.  Railway  Co.y  71  Iowa,  717.  We  see  no  error  in  refus- 
ing to  submit  these  questions.  Our  conclusion  upon  the 
whole  record  is  that  the  judgment  of  the  district  court 
should  be  Affikmed. 


SCHRADER  V.  HoOVER. 

1.  Husband  and  Wife :  liability  fob  family  bxpensbs  :  plead- 
ing AND  PROOF :  INSTRUCTIONS.  Where  a  husband  calk  a  physi- 
cian to  the  bedside  of  his  sick  wife  to  consult  with  the  physician 
in  regular  attendance,  the  charge  therefor  is  a  family  expense,  for 
which  both  husband  and  wife  are  liable  under  section  2214  of  the 
Code  ;  and  though  the  petition  herein  aUeged  that  it  was  a  **  neces- 
sary family  expense*'  that  allegation  was  surplusage  so  far  as  the 
necessity  of  the  services  was  concerned,  and  an  instruction 
requiring  plaintiff  to  prove  the  unnecessary  averment  was  errone- 
ous.   ( See  citations  in  opinion.) 

2.  Appeal:  costs  of  useless  frintino.  Where  defects  in  the 
appellant's  abstract  are  the  cause  of  otherwise  unnecessary  print- 
ing in  additional  abstracts  and  arguments,  the  c<Bts  of  such  unnec- 
essary printing  will  be  ^taxed  to  appellant,  though  he  is  successful 
in  his  appeaL 
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Appeal  from  Council  Bluffs  Superior  Court— Ron. 

E.  E.  Aylesworth,  Judge. 

Piled,  May  23,  1890. 

Action  to  recover  for  medical  services  rendered  by 
the  plaintiff  to  the  defendant.  There  was  a  trial  by- 
jury,  and  verdict  and  judgment  for  defendant.  Plain- 
tiff appeals. 

Flickinger  Bros,^  for  appellant. 

F.  Benjamin^  for  appellee. 

RoTHROCK,  C.  J. — I.  At  the  time  the  alleged  med- 
ical services  were  rendered,  the  defendant  was  the  wife 

of  David  Hoover,  and  it  is  claimed  by  the 
wif6:iiabii-    plaintiff  that  the  services  were  a  necessary 
expenses:  ^    family  expeuse,  and  chargeable  to  both  the 
S!Z    defendant  and  her  husband,  and  that  they 
are  jointly  and  severally    liable    therefor. 
The  defendant  answered  the  petition  by  a  general  denial. 
The  evidence  shows  that  the  plaintiff  is  a  physician  and 
surgeon  who  resides  at  Iowa  City  in  this  state ;  and 
that  the  defendant,  who  resides  at  Walnut  in  this  state, 
was  sick  ;  and  that  David  Hoover,  the  defendant's  hus- 
band, on  or  about  the  twenty-third  day  of  October,  1884, 
sent  a  telegram  to  the  plaintiff  to  go  to  Walnut  and 
treat  the  defendant  professionally  ;  that  he  made  the 
journey,  and  consulted  with  the  local  attending  physi- 
cian at  the  bedside  of  defendant-,  and  afterwards  had 
numerous  consultations  by  letter  with  the  local  physi- 
cian. 

It  is  provided  by  section  2214  of  the  Code  that  **  the 
expense  of  the  family  and  the  education  of  the  chil- 
dren are  chargeable  upon  the  property  of  both  husband 
and  wife,  or  either  of  them,  and  in  relation  thereto  they 
may  be  sued  jointly  or  separately."  The  court  instructed 
the  jury  as  follows :     *'  3.     The  burden  of  proof  is  upon 
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the  plaintiff  to  establish  the  allegations  of  his  petition 
by  a  preponderance  of  the  evidence.  If  you  find  from 
the  evidence  that  the  plaintiff  rendered  medical  services 
to  defendant  at  the  request  of  defendant  or  her  husband, 
and  that  the  defendant's  condition  was  such  that  it  was 
necessary  and  proper  for  her  to  have  such  attendance 
and  services,  then,  in  that  case,  the  husband  and  wife 
both  would  be  liable  to  plaintiff  jointly  and  severally, 
that  is,  they  would  be  liable  both  together,  or  either  of 
said  parties  would  be  liable  for  same;  and  plaintiff,  to 
recover  same,  could  sue  both  of  said  parties  jointly,  or 
either  of  them  alone,  and  recover  for  same.''  This 
instruction  is  claimed  to  be  erroneous,  and  we  think  the 
position  of  counsel  for  appellant  is  correct.  The  only 
question  under  the  statute  is,  was  the  claim  of  plaintiff 
a  family  expense  i  That  it  was  a  family  expense  seems 
to  be  conceded  by  the  instruction,  and  there  can  be  no 
doubt  that  thus  far  the  instruction  is  correct.  But  the 
question  whether  it  was  a  necessary  and  proper  family 
expense  is  not  involved  in  the  case.  The  instruction  is 
in  this  respect  contrary  to  the  statute,  as  construed  by 
this  court.  Smedley  v.  FelU  41  Iowa,  688 ;  Marquardt  v. 
JFlaugherj  60  Iowa,  148.  The  fact  that  it  was  alleged 
in  the  petition  that  the  expenditure  was  a  necessary 
family  expense  did  not  require  that  the  plaintiff  should 
prove  that  averment.  A  party  plaintiff  is  not  required 
to  prove  the  redundant  or  unnecessary  averments  of  his 
petition. 

II.  It  is  claimed  that  the  verdict  is  not  supported 
by  the  evidence,  and  we  think  that  this  point  is  well 
taken.     There  was  really  no  defense  to  the  action. 

III.  The  record  is  presented  to  us  in  some  seven 
different  printed  abstracts  and  arguments.     The  appel- 
lant' s  abstract  and  assignment  of  errors  were 

'  costs  Of  use-    defective.   Appellee's  counsel  discussed  this 

in  his  argument.  Then  appellant  amended, 
and  there  are  arguments  and  reargnments,  besides  one 
or  more  motions.  We  think  the  record,  as  at  last  pre- 
sented^  is  sufficient,  and  that  we  have  jurisdiction  to 


246  SUPREME  COURT  OP  IOWA, 

Trimble  v.  Thorson. 

determine  the  appeal.  But  the  defects  in  the  original 
abstract  were  the  cause  of  the  printing  of  about  ten 
pages  pt  unnecessary  abstract  and  arguments,  and  ten 
dollars  of  the  cost  of  the  appeal  will  be  taxed  to  appel- 
lant.    The  judgment  of  the  superior  court  will  be 

Bevebsed. 


Trimble  v.  TnoESoiir  et  al. 

1.  Instructions :  whole  charob  to  be  considered.  It  is  not  neo- 
eesary  that  aU  the  issues  in  a  case  be  presented  in  one  instruc- 
tion ;  it  is  sufficient  if  they  be  f  uUy  and  fairly  presented  in  the 
whole  charge. 

2.  FromlBSory  Note :  ignorance  as  to  pa  yee  :  estoppel.  Where 
defendants,  before  they  signed  the  note  in  siiit,  had  ample  oppor- 
tunity to  inspect  it,  they  6ould  not,  in  the  absence  of  fraud  in 
procuring  their  signatures,  be  heard  to  say  that  they  did  not  know- 
to  whom  it  was  payable,  and  that  they  supposed  that  they  were 
simply  renewing  a  usurious  loan  formerly  made  by  them  of 
another  person  through  the  same  agent.  (  See  Erickson  v.  BeU, 
68  Iowa,  629.) 

3.  Agency :  evidence  :  power  of  attorney.  A  power  of  attorney 
from  a  wife  to  a  husband,  which  only  purported  to  give  him 
authority  to  release  mortgages,  was  not  admissible  as  tending  to 
prove  that  he  was  her  general  agent. 

4.  XTsury :  loan  throuoh  aoent  :  instruchons.  Upon  the  defense 
of  usury  to  a  promissory  note,  the  court  instructed  :  *'  If  an  agent 
ostensibly  loans  money  for  himself,  but  reaUy  for  another,  and 
exacts  a  commission  in  excess  of  the  legal  rate  for  his  own  benefit, 
without  the  knowledge  of  such  other,  it  would  not  necessarily  make 
the  loan  usurious,  even  though  the  borrower  believed  the  agent 
was  the  principal.'*  Held  erroneous.  (Compare  Eadie  v.  Aih' 
haugh,  44  Iowa,  520,  and  Erickson  v.  Belly  58  Iowa,  637.) 

5.  :  FACTS  not  constituting  :  loan  through  agent.  Defend- 
ants were  owing  S.  upon  a  usurious  note  given  for  a  loan  nego- 
tiated through  J.,  who  was  the  agent  of  S.  When  the  note  fell 
due  J.  had  in  his  hands  for  investment  funds  of  plaintiff  equal  to 
or  greater  than  the  amount  of  the  note,  and  he,  as  agent  for  both 
S.  and  plaintiff,  took  defendants*  note  to  plaintiff  for  the  amount 
of  the  note  to  S.,  and  also  their  note  to  himself  for  his  commission  in 
making  the  loan  from  plaintiff,  and  he  charged  plaintiff  with  the 
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face  of  the  note  to  her,  and  held  the  money  to  the  credit  of  S. 
Plaintiff  did  not  authorize,  consent  to  or  share  in  the  commission 
represented  by  the  note  to  J.  Held  that  her  note  was  not  tainted 
with  usury,  either  on  account  of  the  usury  in  the  prior  debt,  or  on 
account  of  the  commission  exacted  by  her  agent.  The  fact  that 
she  knew,  through  her  agent,  that  the  note  of  S.,  which  was  paid 
with  her  money,  was  usurious,  would  not  taint  her  note  with 
usury. 

Appeal  from  Montgomery  District  Court. — Hon.  H.  E. 

Deemeb,  Judge. 

Filed,  May  23,  1890. 

r 

AcTioisr  to  recover  the  amount  of  a  promissory  note. 
The  making  and  delivery  of  the  note  are  admitted,  but 
the  defendants  allege  that  it  was  given  in  renewal  of  a 
usurious  loan,  upon  which  the  amount  recoverable  has 
been  fully  paid.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  plaintiff.  The 
defendants  appeal. 

P.  M.  Davis  and  C.  E.  Richards^  for  appellants. 

W,  H.  Redmon  and  S.  McPherson^  for  appellee. 

Robinson,  J. — In  the  year  1881,  F.  H.  Jerome  made 
to  defendant  Thorson  a  loan  of  two  hundred  dollars, 
which  was  subsequently  increased  to  two  hundred 
and  seventy  dollars.  The  loan  was  effected  in  the 
name  of  D.  H.  Smith,  and  was  frequently  renewed  in 
his  name  for  six  years.  The  original  note  and  each 
renewal  note  included  a  commission  charged  Thorson 
by  Jerome  for  his  services  in  making  and  renewing  the 
loan.  It  is  conceded  that  the  Smith  notes  were  usurious. 
On  the  twenty-eighth  day  of  June,  1887,  F.  H.  Jerome 
took  from  Thorson  two  notes  in  payment  of  the  Smith 
paper,  of  which  one  was  for  $668.11,  payable  to  Alice 
G.  Jerome,  and. the  other  was  for  sixty-seven  dollars, 
payable  to  F.  H.  Jerome.  It  is  claimed  by  plaintiff  that 
the  larger  of  the  two  notes  was  for  an  original  loan 
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made  by  the  payee,  and  that  the  other  note  was  for 
commission.  On  the  seventeenth  day  of  March,  1888, 
the  note  in  suit  was  given  to  plaintiff  for  the  sam  of 
seven  hundred  and  fifteen  dollars,  and,  in  addition,  a 
note  for  seventy-two  dollars  was  given  to  P.  H.  Jerome. 
It  is  claimed  by  plaintiff  that  the  note  to  her  was  for  an 
original  loan,  and  that  the  other  note  was  for  commis- 
sion. Alice  G.  Jerome  was  the  wife  of  F.  H.  Jerome, 
and  plaintiff  is  her  sister.  Appellants  contend  that  the 
note  to  Mrs.  Jerome  and  the  one  to  plaintiff  were 
merely  renewals  of  the  original  loans,  and  tainted  with 
usury.  The  evidence  tends  to  show  that,  if  the  claim 
of  appellants  be  correct,  the  payments  made  by  Thorson 
have  been  sufficient  to  pay  the  amount  recoverable 
on  the  Smith  loans. 

I.  The  negotiations  for  the  loans  in  question  were 
conducted  on  the  part  of  the  lenders  by  F.  H.  Jerome, 
t  ikstruotionb:  When  the  note  to  his  wife  and  also  the  one 
Z^he^o^n^^^^  to  plaintiff  were  taken,  he  had  in  his  hands 
sidered.  mouey,  which  belonged  to  the  respective 
payees  of  the  notes,  sufficient  in  amount  to  make  the 
loans,  as  claimed  by  plaintiff.  The  money  was  obtained 
by  Mrs.  Jerome  and  plaintiff  from  the  estate  of  their 
mother,  and  was  placed  in  the  hands  of  F.  H.  Jerome,  to 
be  loaned  at  ten  per  cent,  interest.  No  money  was 
paid  to  Thorson  when  the  two  notes  last  mentioned  were 
given,  but  Smith  was  paid  the  amount  due  him  when 
the  first  one  was  made,  and  the  amount  thereof  was 
charged  to  Mrs.  Jerome.  When  the  note  in  suit  was 
taken,  Mrs.  Jerome  was  credited  with  the  amount  of  the 
note  to  her,-  and  plaintiff  was  charged  with  the  amount 
of  the  note  in  suit.  The  court  gave  to  the  jury  an 
instruction  in  words  as  follows  :  "  17.  It  is  not  neces- 
sary, in  order  to  constitute  a  loan  of  money,  as  that  term 
is  used  in  the  foregoing  instructions,  that  the  identical 
money  which  it  is  claimed  was  loaned  should  have  been 
actually  counted  or  handed  over  to  the  borrower.  If  F. 
H.  Jerome,  as  agent,  had  an  amount  of  money  of  others 
in  his  hands  equal  to  or  exceeding  the  amount  which  it 
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is  claimed  was  loaned,  and  at  the  time  of  the  exe- 
cntion  of  the  note  to  the  party  of  whom  it  is  claimed 
the  money  was  loaned  Jerome  charged  the  amount  of 
said  note  to  the  party  in  whose  favor  the  note  was  made, 
this  would  amount  to  a  loan  of  the  money,  provided  he 
surrendered  to  the  makers  the  other  notes  executed  prior 
to  that  time/' 

Appellants  contend  that  this  instruction  is  erroneous 
in  several  particulars.  It  is  said  that  it  ignores  the  fact 
that,  although  the  note  in  suit  was  payable  to  plaintiff, 
and  Jerome  had  money  in  his  hands  which  belonged  to 
her  equal  in  amount  to  the  note,  and  charged  her  with 
that  amount,  yet  the  entire  arrangement  may  have  been 
a  mere  device  to  conceal  the  real  nature  of  a  usurious 
transaction.  Considered  alone,  the  instruction  would 
be  vulnerable  to  the  objection  made ;  but  other  portions 
of^  the  charge  clearly  instruct  the  jury  that  the  law  will 
not  tolerate  any  scheme,  artifice  or  device  made  to  con- 
ceal usury,  no  matter  what  form  it  may  be  made  to 
assume,  and  that  an  agreement  to  pay  a  commission  in 
addition  to  the  highest  legal  rate  of  interest,  if  made 
to  conceal  a  usurious  contract,  w'ould  be  invalid.  The 
court  not  only  stated  to  the  jury  the  general  rules  in 
regard  to  usury,  but  instructed  them  that  if  the  note  in 
suit  was  made  payable  to  plaintiff,  to  enable  Jerome 
to  exact  more  than  a  legal  rate  of  interest,  it  is  usurious. 
*The  further  objection  to  the  instruction  is  made 
that  it  makes  the  transaction  which  was  concluded  by 

the  giving  of  the  note  in  suit  a  loan  from 
'  note :  igno-     plaintiff,  evcu  though  she  was  not  known 

ranco  as  to  ^ 

payee :  es-  to  defendants  as  the  payee  of  the  note  when 
they  signed  it.  Appellants  insist  that  they 
did  not  know  plaintiff  in  the  transaction;  that  the 
evidence  on  their  part  shows  that  the  note  in  suit  and 
the  note  to  Mrs.  Jerome  were  mere  renewals  of  the 
Smith  loan  ;  that  new  loans  were  not  contracted  for  by 
defendants  ;  that  Jerome  could  not  make  the  transac- 
tion a  new  loan  by  making  entries  in  his  books  of  which 
they  had  no  knowledge,  and  to  which  they  did  not 
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consent ;  and  that  the  instruction,  in  effect,  prevented 
the  jury  from  determining  the  disputed  questions  of  fact. 
It  is  true  that  Jerome  could  not  give  to  the  transaction 
between  the  defendants  and  his  wife,  and  defendants 
and  the  plaintiff,  a  character  which  the  defendants  did 
not  authorize ;  but  when  they  signed  the  notes  they  had 
notice  that  they  were  no  longer  dealing  with  Smith, 
but  with  the  payees  of  the  notes.  Erickson  v.  Bell^  53 
Iowa,  629.  It  is  not  claimed  that  defendants  were  in 
any  manner  mi&led,  nor  that  any  fraud  was  practiced 
upon  them  in  procuring  their  signatures  to  the  new 
notes.  They  had  ample  opportunity  to  inspect  them 
before  they  were  signed.  If  it  was  true,  as  claimed  by 
plaintiff,  that  the  note  to  Mrs.  Jerome  and  the  note  in 
suit  were  for  new  loans,  and  not  merely  to  renew  old 
ones,  defendants  were  chargeable  with  knowledge  of  the 
facts,  and  cannot  now  be  heard  to  deny  them.  They 
cannot  be  heard  to  say  that  they  did  not  intend  to  make 
new  loans,  and  that  they  merely  authorized  an  exten- 
sion or  renewal  of  the  old,  nor  that  the  new  notes  were 
not  given  in  payment  of  the  preceding  ones,  to  the  pre- 
judice of  plaintiff.  We  conclude  that  the  instruction 
under  consideration,  when  read  and  construed  in  con- 
nection with  other  portions  of  the  charge,  and  as 
ax^plied  to  the  facts  in  this  case,  is  not  erroneous. 

II.     Appellants  complain  of  the  refusal  of  the  court 
to  admit  in  evidence  a  power  of  attorney  from  Alice  G. 

Jerome  to  her  husband.  It  is  said  that  it 
*  denoefpbwer  would  havo  tended  to  prove  that  the  hus- 
band was  the  general  agent  of  the  wife; 
that  a  general  agent  cannot  exact  of  the  borrower  a 
commission  in  excess  of  the  legal  rate  of  interest  on  a 
loan  made  for  the  principal  without  making  the  trans- 
action usurious,  and,  therefore,  that  the  evidence  in 
question  should  have  been  received.  But  the  power  of 
attorney  only  purported  to  give  to  the  husband  author- 
ity [to  release  mortgages  which  had  been  recorded  in 
the  state  of  Iowa.  It  had  no  tendency  to  prove  a  gen- 
eral agency. 
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III.  The  fourth  paragraph  of  the  charge  is  as  fol- 
lows :  ''4.  Where  an  agent  intrusted  with  money  to 
4.  usurt:  loan   111^68*  ^.t  a  legal  interest  exacts  a  bonus  for 

aSSS'^^in-      himself  as  a  condition  for  making  a  loan, 

stroctions.  without  the  knowledge  or  consent  of  his 
principal,  this  does  not  constitute  usury  in  the  principal, 
for  the  reason  that  the  lender  does  not,  under  such  cir- 
cumstances, either  expressly,  impliedly  or  apparently 
authorize  the  agent  to  do  an  illegal  act ;  and  in  such 
case  it  can  make  no  difference  that  the  agent  professed 
to  take  it  for  the  lender,  so  long  as  he  has  no  authority, 
either  express  or  implied,  to  do  so.  If  the  agent  osten- 
sibly loans  the  money  for  himself,  but  really  for 
another,  and  exacts  a  commission  in  excess  of  the  legal 
rate  for  his  own  benefit,  without  the  knowledge  of  such 
other,  it  would  not  necessarily  make  the  loan  usurious, 
even  though  the  borrower  believed  the  agent  was  the 
principal."  We  think  this  portion  of  the  charge  is 
erroneous.  If  the  agent,  without  authority,  professes 
to  take  a  bonus  in  the  name  of  his  principal  which  is  in 
excess  of  the  legal  rate  of  interest,  and  the  principal 
accepts  the  benefits  of  the  agency,  he  makes  the  illegal 
act  his  own.  When  the  agent  loans  in  his  own  name 
the  money  of  his  principal,  and  exacts  a  commission  in 
excess  of  the  legal  rate  of  interest,  the  borrower 
believing  the  agent  to  be  principal,  and  having  no 
notice  to  the  contrary,  the  loan  would  be  usurious. 
JEadie  v.  AsJibaugh^  44  Iowa,  520 ;  Erickson  v,  Bell^  53 
Iowa,  627.  But  we  think  the  record  shows  affirmatively 
that  the  instruction  could  not  have  been  prejudicial. 
As  already  stated  the  notes  to  Mrs.   Jerome  and  to 

plaintiff  gave  to    defendants    notice   that 

■  not  TOnstitut-  they  were  no  longer  dealing  with  Smith. 

through-  They  also  gave  them  notice  that  P.  H. 
Jerome  was  acting  as  agent  only.  The  jury 
found  specially  that  on  the  fourth  day  of  August, 
1887,  when  the  note  to  Mrs.  Jerome  was  given,  her 
husband  had  in  his  hands,  as  her  agent,  the  amount  of 
money  covered  by  the  note,  to  loan  for  her ;  that  the 
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note  was  delivered  to  him  on  or  about  the  date  named ; 
that  he  then  charged  her  with  the  amoun^}  of  the  note  ; 
and  that  the  commission  represented  by  the  sixty-seven- 
dollar  note  taken  at  that  time  was  not  authorized,  con- 
sented to,  or  shared  in,  by  Mrs.  Jerome,  The  jury  also 
found  especially  that  at  the  time  the  note  in  suit  was 
given  F.  H.  Jerome  had  in  his  hands,  for  loaning, 
money  of  plaintiff  in  an  amount  equal  to,  or  greater 
than,  the  amount  of  the  note ;  that  about  the  time  the 
note  was  given  Jerome  charged  plaintiff  with  its 
amount,  and  that  plaintiff  did  not  authorize,  consent 
to,  nor  share  in,  the  commission  represented  by  the 
seventy-two-dollar  note  taken  at  that  time. 

The  facts  admitted  of  record  and  those  found  spe- 
cially by  the  jury  show  that  the  note  in  suit  was  not 
usurious.  No  special  authority  was  required  for  P.  H. 
Jerome  to  make  the  entries  on  his  books  showing  pay- 
ment to  his  wife  and  a  charge  to  plaintiff.  Defendants 
authorized  it  on  their  part  by  their  admitted  acts,  and 
it  is  not  questioned  by  the  plaintiff. 

IV.  What  we  have  said  disposes  of  the  controlling 
questions  in  the  case.  So  far  as  the  instructions  asked 
by  defendants  were  correct,  they  were  embodied,  in 
substance,  in  the  charge  as  given  to  the  jury.  The  evi- 
dence as  to  some  of  the  issues  of  fact  was  conflicting, 
and  it  was  the  province  of  the  jury  to  determine  the 
material  facts  ;  and  we  think  their  decision  is  supported 
by  the  evidence.  The  fact  that  plaintiff,  through  her 
agent,  knew  that  the  transactions  with  Smith  were 
usurious  would  not  taint  her  note  with  usury  if  the 
Smith  notes  were  paid  with  money  paid  by  herself  or 
by  Mrs.  Jerome  in  good  faith.  It  was  not  necessary 
that  money  should  be  counted  out  and  paid  over  to 
defendants.  It  was  sufficient  if  there  was  such  an 
adjustment  of  accounts  with  Jerome  as  operated  in  good 
faith  to  charge  the  payee  of  the  new  note  for  its 
amount,  and  satisfy  to  that  extent  the  claim  of  the 
holder  of  the  old  one.    The  judgment  of  the  district 

court  is  Ai^FIRMED, 
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Peoria  Steam  Marble  Works  y.  Linesenmeyer. 


Peoria  Steam  Marele  Works  v.  Linesenmeyer  et  al. 

Appeal :  jurisdiction  :  trial  db  novo  :  record.  In  an  equity  case 
triable  only  de  novo  in  this  court,  upon  all  the  evidence  submitted 
to  the  court  below,  appellant's  abstract  contained  the  following 
language,  and  nothing  more,  relating  to  the  eyidence :  "  Certifi- 
cate of  judge  and  reporter  that  it  was  all  the  evidence  introduced 
or  offered  on  the  trial."  Held  not  sufficient  to  show  that  all  the 
evidence  in  the  record  is  set  out  in  the  abstract,  and  that  the 
appeal  must  be  dismissed  for  want  of  jurisdiction,  even  though  the 
point  is  not  urged  by  appellee. 

Appeal  from  Des  Moines  District  Court.  —Hon.  Chas. 

H.  Phelps,  Judge. 

Piled,  May  28,  1890.- 

Action  in  chancery  to  recover  judgment  on  notes 
and  an  account  against  one  of  the  defendants,  and  for  a 
decree  to  subject  to  the  judgment  certain  notes  given  to 
the  other  defendant,  the  wife  of  the  maker  of  the  notes, 
and  to  enjoin  him  from  transferring  them.  There  was  a 
judgment  and  a  decree  for  plaintiff.    The  wife  appeals. 

Seerley  <fe  ClarJc^  for  appellant. 

Tracy  &  Mercer^  for  appellee. 

Beok,  J. — I.  The  maker  of  the  notes,  against  whom 
judgment  was  rendered,  urges  no  objection  thereto. 
His  wife,  who  claims  property  in  the  notes  sought  to  be 
subjected  to  the  judgment,  alone  objects  to  the  decision 
of  the  court  below,  on  the  ground  that  there  was  no 
proof  of  fraud,  nor  of  the  insolvency  of  the  debtor,  and 
that  the  evidence  on  other  points  is  insufficient.  The 
case  is  not  in  a  condition  for  decision  by  this  court. 
The  abstract  fails  to  show  that  we  have  all  the  evidence 
before  us.  It  contains  this  language,  and  nothing  more, 
referring  to  this  matter:  "Certificate  of  judge  and 
reporter   that  it  was  all  the  evidence  introduced   or 
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offered  on  the  trial."  We  presume  it  is  intended  to  say 
that  the  judge  and  reporter  certified  that  the  evidence 
in  the  record  was  all  the  evidence  introduced  or  offered 
on  the  trial ;  but  it  is  not  said,  nor  can  we  infer,  that  all 
the  evidence  in  the  record  is  set  out  in  the  abstract. 
We  have  repeatedly  held  that  statements  of  the  charac- 
ter above  quoted  are  not  sufficient  to  authorize  us  to 
regard  the  abstract  as  presenting  all  the  evidence,  and 
to  decide  the  case  accordingly. 

II.  Counsel  for  plaintiff  briefly  stated  this  objec- 
tion in  their  printed  argument,  but  erased  it  in  the 
copy  filed  in  this  case.  By  this  we  understand  that 
counsel  waive  the  objection.  But  we  cannot,  even  with 
counsel's  consent,  try  cases  de  now  unless  we  have  all 
the  evidence  before  us.  We  have  no  jurisdiction,  in 
cases  of  this  character,  except  to  try  them  de  novo  upon 
all  the  evidence  submitted  to  the  courts  below.  If 
counsel  for  plaintiff  had  filed  in  this  case  a  stipulation 
stating  that  the  abstract  does  contain  all  the  evidence 
introduced  or  offered  in  evidence  in  the  court  below, 
the  case  would  have  been  different,  and  we  would  have 
disposed  of  it  on  the  merits.  The  judgment  of  the 
district  court  is  Affirmed. 


Van  Aken  v.  Coldren. 

Estates  of  Becedents:  final  settlement  after  fublishbd 
NOTICE  :  REOPENING.  Where  notice  of  the  final  accounting  of  an 
executor  has  been  published  pursuant  to  order  of  court,  made 
under  the  rules  prescribed  by  the  convention  of  the  judges  of  the 
district  court  (see  chap.  134,  sec.  11,  Laws  of  1886),  and  the  report 
has  been  approved  and  the  executor  discharged,  all  persons  inter- 
ested are  bound  thereby,  and  one  who  was  not  present  at  the 
settlement,  and  is  adversely  interested,  cannot,  within  three 
months,  have  the  accounts  opened,  under  section  2475  of  the  Code, 
on  the  ground  that  the  settlement  was  ''without  notice  to  him" 
within  the  meaning  of  said  section. 

Appeal  from   Johnson  District  Court— Ro^.  S.  H. 

Fairall,  Judge. 
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Piled,  May  28,  1890. 

ACTION  to  open  final  settlement  of  accounts  of 
defendant  as  executor,  and  consider  objections  to 
report.  From  an  order  refusing  the  application  the 
plaintiflP  appeals. 

Ranch  &  Wade  and  J.  8.  Freeman^  for  appellant. 

Joe  A.  Edwards  and  A.  E.  Swisher ^  for  appellee. 

Granger,  J. — The  defendant  was  the  executor  of 
the  estate  of  Thomas  Hill,  deceased.  About  June  23, 
1888,  he  filed  in  the  district  court  his  final  report,  and 
asked  that  it  be  approved,  and  that  he  be  discharged  as 
such  executor.  The  court  fixed  as  a  time  for  a  hearing 
on  such  report  and  application  for  discharge  the  four- 
teenth day  of  July,  1888,  and  ordered  that  notice  of 
such  hearing  be  given  by  publication  in  the  Iowa  City 
Mepublican  and  Iowa  State  Press  on  the  fourth  and 
eleventh  days  of  July,  1888.  Notice  was  -given  in 
pursuance  of  the  order,  and  on  the  fourteenth  day  of 
July  the  hearing  was  had,  the  report  approved,  and  the 
executor  discharged.  The  petition  in  this  proceeding 
was  filed  September  15,  1888,  asking  that  the  approval 
of  the  report  be  set  aside,  and  that  a  further  accounting 
be  had.  The  petition  recites  as  grounds  for  such  action 
that  in  that  final  accounting  there  was  allowed  to  the 
defendant  three  hundred  dollars  for  extra  services,  and 
that  there  was  allowed  to  him,  for  attorney's  fees  paid, 
the  sum  of  twelve  hundred  dollars ;  that  no  such  extra 
services  were  rendered  for  the  estate  of  Thomas  Hill  by 
attorneys  so  paid ;  that  whatever  services  they  did 
render  were  at  the  request  of,  and  for  the  benefit  of,  the 
heirs  of  Eliza  D.  Hill,  and  for  which  the  estate  of 
Thomas  Hill  was  in  no  way  liable  ;  and  that  the  fees  so 
paid  are  exorbitant  and  unreasonable.  Other  objec- 
tions to  the  report  are  recited  in  the  i)etition  ;  but,  for 
the  purposes  of  this  appeal,  they  need  not  be  noticed, 
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as,  with  our  view  of  the  case,  the  sufBciency  of  the 
petition  as  to  averments  need  not  be  considered. 

The  defendant  had  notice  of  the  application,  and 
appeared  by  attorney,  but  no  answer  or  pleading  was 
filed ;  and  at  the  June  term,  1889,  the  cause  was  by  con- 
sent submitted,  on  the  petition  alone,  as  to  whether  the 
cause  should  be  opened  for  the  considerations  of  the 
exceptions  to  the  report  presented  by  plaintiflp.  The  dis- 
trict court,  upon  consideration  of  the  matter,  dismissed 
the  petition;  and  the  correctness  of  its  action  in  this 
respect  is  for  our  determination.  In  addition  to  the  facts 
stated,  it  should  appear  that,  by  the  averments  of  the 
petition,  plaintiff  had  no  actual  knowledge  of  the  filing 
of  the  final  report  or  accounting  before  the  order  for  dis- 
charge. This  is  not  a  proceeding  in  equity,  as  contem- 
plated in  Code,  section  2474.  We  can  best  present  the 
basis  of  appellant's  contention  by  quoting  the  first  para- 
graph of  his  brief :  *'  This  is  an  action  to  have  the  account 
of  an  administrator  opened  for  the  reasons  set  forth  in 
petition,  and  is  authorized  by  Code,  section  2475,  which 
is  in  the'foUowing  language :  *  Any  person  interested  in 
the  estate  may  attend  upon  the  settlement  of  accounts 
by  the  executor,  and  contest  the  same.  Accounts  set- 
tled in  the  absence  of  any  person  adversely  interested, 
and  without  notice  to  him,  may  be  opened  within  three 
months  on  his  application.' "  It  is  not  urged  that  this 
proceeding  is  available  if  plaintiff  had  notice  of  the 
final  accounting,  and  the  question  is  presented  whether 
the  published  notice  under  order  of  the  court  is  notice 
within  the  meaning  of  the  section.  The  solution  of  the 
question  is  not  free  from  difficulty,  and  is  of  general 
importance,  and  we  have  attempted  its  determination 
with  commensurate  care  and  consideration. 

There  is  no  provision  of  the  statute  requiring  a 
notice  in  case  of  final  settlement  of  estates.  By  ''stat- 
ute," here,  we  mean  independent  of  rules  of  court,  to 
be  hereafter  noticed.  The  section  quoted  by  appellant 
(2475),  however,  contemplates  that  a  notice  may  be 
given,  and  if  given  it  has  the  effect  to  defeat  the  right 
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of  opening  settled  accounts  under  its  provisions.  If  no 
notice  is  given,  the  settlement,  at  the  expiration  of  three 
months,  becomes  conclusive  as  to  parties  interested. 
Hence  it  will  be  seen  that  such  settlements  become  con- 
clusive in  two  ways :  Mrst^  by  notice  given ;  and, 
second^  by  lapse  of  time.  Of  course,  in  this  connection, 
we  have  no  reference  to  rights  given  by  section  2474. 
The  law  does  not  attempt  to  define  the  notice  required 
to  have  the  effect  above  stated  in  any  respect,  and 
hence  the  intention  must  have  been  to  invest  the  court 
with  a  discretion  in  this  respect,  guarding  its  exercise 
by  requiring  it  to  be  without  abuse.  If  it  be  said  that 
only  a  notice  by  personal  service  could  have  the  effect 
to  make  the  settlement  conclusive  ( which  is  the  posi- 
tion of  appellant ),  in  many  cases  the  conclusiveness  of 
settlements  must  be  left  to  the  lapse  of  time ;  for  per- 
sonq^l  service  upon  all  interested  is  impossible.  It  is 
because  of  the  difficulties  of  such  service  that  important 
interests  are  determined  in  estate  matters  upon  substi- 
tuted service  of  notice.  The  law  favors  that  kind  of 
notice  and  service  which  is  most  direct  and  certain,  and, 
because  of  the  difficulties  of  legislative  knowledge  as  to 
particular  cases,  and  the  advantages  of  courts,  with  the 
cases  in  hand,  for  knowing  the  service  that  can  be 
made,  the  courts  are  often  invested  with  discretionary 
power  in  this  respect.  We  do  not  incline  to  the  view 
that  the  notice  referred  to  in  section  2476  must  neces- 
sarily be  by  personal  service.  However,  we  do  not 
think  the  decision  of  the  question  need  rest  alone  on 
our  holding  as  to  this  feature  of  the  case. 

By  chapter  134,  section  11,  Acts  Twenty-first  Gen- 
eral Assembly,  it  is  provided  that  ''the  judges  of  the 
district  court  shall  have  power  to  prescribe  uniform 
rules  of  practice  for  the  government  of  the  district 
courts  of  the  state,"  etc.  The  act  also  provides  for 
their  meeting  at  the  capital  of  the  state  for  organiza- 
tion, and  how  the  rules  shall  be  published.  In  pursu- 
ance of  this  provision  of  the  law  the  following  rule  was 
promulgated:     *' Unless  notice  be  waived  in  writing,  no 
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administrator,  executor,  guardian  or  trustee  will  be 
discharged  from  further  duty  or  responsibility,  nor 
upon  final  settlement,  until  notice  of  the  application 
shall  have  been  given  to  all  persons  interested,  as 
required  in  case  of  an  original  notice  for  the  commence- 
ment of  a  civil  action,  unless  a  different  notice  be  pre- 
scribed by  the  court."  Appellant  *8  contention  with 
regard  to  this  rule  is  that,  granting  that  it  was  properly 
adopted,  the  judges  have  no  authority  to  adopt  any  rule 
which  is  inconaiistent  with  the  provision  of  the  Code, 
Is  it  inconsistent  with  any  provision  of  the  Code  ?  It  is 
only  claimed  to  be  inconsistent  with  section  2475.  The 
power  given  the  judges  was  to  prescribe  uniform  rules 
of  practice.  *' Practice"  is  defined  as  '*the  form, 
manner  and  order  of  conducting  and  carrying  on  suits 
and  prosecutions  in  the  courts,  through  their  various 
stages,  according  to  the  principles  of  law  and  the  i;ule8 
laid  down  by  the  respective  courts."  Bouv.  Law  Diet. 
The  sectiou  recognizes  a  notice  in  the  proceeding  for 
final  settlement,  and  the  form  and  manner  of  it^  appli- 
cation must  be  a  matter  of  practice.  Having  held  that 
it  need  not  be  a  personal  notice,  as  a  matter  of  law,  the 
judges'  convention  might  properly  determine  the  form 
and  manner  of  giving  the  notice.  It  is  not  a  question 
of  obtaining  jurisdiction  of  the  person ;  for  the  estate  of 
Thomas  Hill  was  properly  pending  in  court,  of  which 
all  persons  interested  must  take  notice,  under  the 
statutory  notice  before  given.  Code,  sec.  2366.  The 
final  settlement  is  but  a  step  in  such  a  proceeding,  and 
the  provision  for  ithe  notice  in  question  is  precaution- 
ary, but  was  not  a  necessity.  To  our  minds,  the  rule 
in  question  is  one  regulating  the  courts,  and  is  not 
invalid  to  the  extent  that  it  authorizes  the  service  of 
such  a  notice  by  publication  under  rules  of  the  district 
court.  These  considerations  dispose  of  all  necessary 
questions,  and  the  judgment  is  Affibmed. 
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4.      :  DAMAQB  TO  HOUSB  AND  BARN  :  COMPBTBNOY  OF  WITNBSRBS. 

The  mechanics  wlio  built  a  house  and  bam  in  1882, 1888  and  1884, 
and  who  visited  them  in  the  spring  of  1886,  and  again  after  their 
injury  bj  a  cyclone  in  June  of  that  year,  were  competent  to  testify 
as  to  the  amount  in  which  they  were  damaged. 

5.      :  DBFBNSB  :  FBBMinif  NOTB  UNPAID  :   COPY  NOT  ATTACHED  TO 

POLICY.  Where  a  past-due  premium  note  was  set  up  to  defeat  a 
recovery  upon  a  policy  of  insurance,  held  that  it  could  not  have 
that  effect  where  a  copy  of  it  was  not  attached  to  the  policy,  as 
required  by  chapter  211,. section  2,  Laws  of  1880,  even  though  such 
copy  was  attached  to  another  x)olioy  issued  to  plaintiff  at  the  same 
time,  and  the  note  was  for  premium  due  on  both  policies. 

6.      :      :     FALSB   'BKPBBSENTATION8 :     EXmTT     OF    LIBNS. 

Where  the  evidence  was  conflicting  as  to  whether  the  unpaid 
amount  of  judgments  which  were  liens  upon  the  insured  property 
was  in  excess  of  what  plaintiff  in  his  application  represented,  and 
as  to  whether  a  subsequent  judgment  was  or  was  not  a  lien  on  the 
premises  by  reason  of  their  being  a  homestead,  and  these  questions 
were  considered  by  the  court  which  tried  the  case,  held  that  this 
court  could  not  reverse  a  judgment  for  plaintiff  on  the  ground  that 
it  was  against  the  evidence  on  these  points. 

Appeal  from  Mitchell  District  Court. — Hon.  G.   W. 

RcjDDiCK,  Judge, 


Lewis  v.  The  Burlington  Insurance  Company.  |S  ^ 
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1 .  Insurance :  notiob  of  loss.    A  provision  in  an  insurance  policy,        lie  605 
that  '*in  case  of  loss  the  assured  shall  forthwith  give  notice        -^ 

80    259 

thereof  to  the  secretary  in  writing,"  is  sufficiently  complied  with         12s  379I 
by  giving  the  notice  to  the  company  directly,  within  the  time 
prescribed  by  chapter  811,  section  8,  Laws  of  1880. 

2.   :  INJURY  TO  oattlb  :   DAHAQBS :  BVIDENCB.    In  an  action 

upon  an  insurance  policy  to  recover  for  damage  to  insured  cattle, 
the  measure  of  plaintiff 's  damages  was  the  difference  in  the  value 
of  the  cattle  immediately  before  and  after  the  injury,  and  evidence 
as  to  what  he  sold  some  of  the  cattle  for  some  time  after  they 
were  injured  was  properly  excluded. 

8.     :  PROOFS  OF  LOSS  AS  EVIDBNCB.    Proof s  of  loss  f  umished  the 

company  by  the  insured  are  not  competent  evidence  to  establish, 
on  the  trial,  the  facts  connected  with  the  loss  ( Neese  v.  Insurance 
Co,,  55  Iowa,  606);  but  such  proofs,  with  the  company's  indorse- 
ment thereon,  may  be  introduced  to  show  when  the  company 
received  them. 
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Filed,  May  24,  1890. 

Action  on  a  policy  of  insurance  to  recover  for 
damages  to  a  dwelling-house,  barn  and  cattle  of 
plaintiff,  caused  by  a  tornado.  The  cause  was  tried  by 
the  court,  and  a  judgment  rendered  in  favor  of  plaintiff. 
The  defendant  appeals. 

F.  F.  Coffin^  for  appellant. 

W.  L.  Eaton  and  /.  H.  Sweney^  for  appeJlee. 

Robinson,  J.— On  the  twentieth  day  of  October, 
1884,  defendant  issued  to  plaintiff  two  policies  of  insur- 
ance  on  the  property  in  controversy.  They  were  for  the 
term  of  five  years ;  and  one  insured  plaintiff  against 
loss  or  damage  by  fire  and  lightning,  while  the  other, 
the  one  upon  which  this  action  is  founded,  insured  him 
against  loss  or  damage  by  tornadoes,  cyclones  and  wind 
storms.  The  tornado  policy  recites  that  it  was  issued 
"in  consideration  of  a  portion  of  the  premiums  written 
in  the  fire  and  lightning  part  of  this  policy.*'  The  con- 
sideration, recited  in  that  is  $75.80,  Notes  were  given 
for  the  amount  of  the  premiums.  In  June,  1885,  the 
barn  was  blown  down,  the  dwelling-house  w^as damaged, 
and  the  cattle  were  injured,  by  a  tornado.  The  defend- 
ant denies  liability  under  the  policies,  and  alleges,  by 
way  of  defense,  that,  of  the  premium  notes  given  for 
them,  one  was  due  and  unpaid  at  the  time  the  loss 
occurred,  and  that,  by  the  terms  of  the  policies,  they 
were  suspended  by  such  non-payment,  and  hence  were 
not  in  force  at  the  time  of  the  loss.  For  a  further 
defense,  defendant  alleges  that  plaintiff,  in  his  applica- 
tion for  insurance,  stated  and  warranted  that  there 
were  judgments  against  him  only  to  the  extent  of  twenty- 
five  hundred  dollars,  and  that  the  same  would  be  paid, 
whereas  there  were  judgments  against  him  which 
amounted  in  the  aggregate  to  five  thousand  dollars; 
that  plaintiff  permitted  his  property  to  be  further  incum- 
bered, contrary  to  the  terms  of  Ms  insurance,  by 
allowing  a  judgment  to  be  taken  against  him  on  the 
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twenty-fifth  day  of  April,  1886 ;  also,  that  proof  of  loss 
was  not  made  to  defendant  as  required  by  the  contract 
of  insurance.  This  case  was  before  this  court  on  a 
former  appeal.     See  71  Iowa,  97. 

I.  The  policy  in  suit  provides  that  '^in  case  of 
loss  or  damage  the  assured  shall  forthwith  give  notice 

thereof  to  the-  secretary,  in  writing.'* 
1.  instjrahob:     Appellant  com  plains  that  plaintiff  was  per- 

notlce  of  loss.        f*     ,    .        v  4.v    x         x-  x   x     -x 

mitted  to  show  that  notice  was  sent  to  it, 
and  not  to  its  secretary.  The  complaint  is  without 
merit.  The  requirement  for  notice  to  the  secretary 
must  have  been  for  the  purpose  of  securing  direct  notice 
to  defendant,  rather  than  constructive  notice  through 
agents  who  were  not  charged  veith  the  duty  of  receiv- 
ing such  notice.  The  purpose  of  the  requirement  was 
fully  accomplished  by  sending  the  notice  to  the  com- 
pany. Moreover,  the  answer  admits  the  receipt  of 
notice  of  loss  about  the  tenth  day  of  July,  1886,  or 
within  the  time  required  by  chaptel*  211,  section  3,  Acts 
Eighteenth  General  Assembly. 

II.  Plaintiff  sold  some  of  the  injured  cattle  after 
they  were  injured.  Appellant  complains  of  the  refusal 
^ .  ^j^yy    of  the  court  to  allow  it  to  show  for  what 

d^^M:       *^®y  ®^^^'     ^^®  ^'  ^^®  cattle  in  question 
evidence.       ^^s  sold  a  year  and  a  half  after  it  was 

injured.  The  date  of  the  sale  of  the  others  is  not 
shown.  The  offered  evidence  was  properly  refused. 
The  measure  of  damage  was  the  depreciation  in  the 
value  of  the  cattle  caused  by  their  injuries,  and  that  could 
have  b^en  ascertained  by  showing  their  value  immedi- 
ately before  and  immediately  after  tliey  were  injured. 
It  was  not  claimed  that  the  prices  for  which  the  cattle 
sold  were  their  fair  value  immediately  after  the  injuries 
in  question  were  received. 

III.  Appellant  complains  of  the  admission  in  evi- 
dence of  the  proof  of  loss  which  plaintiff  furnished  it 

on  the  tenth  day  of    July,  1886.     It  was 

ofioMwevi-  held  in  Neese  u.   Insurance  Co.^  65  Iowa, 

606,  that  such  proof  of  loss  was  not  competent 

evidence  to  establish  the  facts  connected  with  the  loss 
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on  the  trial.  It  is  claimed  that  it  was  introduced  in  this 
case  to  prove,  by  an  indorsement  made  thereon  by 
defendant,  when  it  was  received.  If  that  was  a  matter 
in  dispute,  the  proof  and  indorsement  were  proper  to 
show  the  fact.  The  pleadings  admit  the  receipt  by 
defendant  of  the  proof  introduced  in  evidence  ''about" 
the  date  claimed  to  be  shown  by  the  indorsement;  and 
no  prejudice  could  have  resulted  from  its  introduction. 
We  do  not  understand  that  it  was  offered  or  considered 
by  the  court  to  establish  any  disputed  claim  in  the  case. 

IV.  Appellant  insists    that    the    court  erred   in 
admitting  the  testimony  of  a  carpenter  named  Dillage  in 

regard  to  the  damage  to  the  house  and  barn, 
^*  acTto  hoS^e  ou  the  grouud  that  it  was  not  shown  that  he 
oomp^Sicy  knew  their  condition  immediately  preceding 
nesses.  ^^^  gtorm  which  caused  the  damages.  The 
witness  testified  that  he  knew  the  premises  in  question ; 
that  he  built  the  house  in  1882,  and  the  barn  in  1883, 
completing  it  in  1884.  They  stood  near  each  other. 
It  is  not  claimed  that  they  had  been  injured  in  any 
manner  excepting  by  proper  use  and  wear,  and  the  ordi- 
nary effect  of  the  elements,  prior  to  the  storm  in  ques- 
tion. The  witness  visited  the  place  the  spring  preceding 
the  storm,  and  again  two  weeks  after  it.  Under 
the  circumstances,  we  think,  his  evidence  was  com- 
petent. It  is  well  known  that  property  of  that 
kind  depreciates  in  value  but  little,  from  year  to 
year,  from  the  effects  of  ordinary  wear  and  use,  and 
exposure  to  the  elements,  and  unusual  damage  will  not 
be  presumed.  What  we  have  said  in  regard  to  the  car- 
penter applies,  in  substance  and  effect,  to  the  testimony 
of  the  mason  Covey. 

V.  In  reply  to  the  defense  of  defendant,  that  the 
plaintiff  failed  to  pay  his  premium  note,  due  before 

the  loss  in  controversy  occurred,  at  maturity, 

'  prtmiumnote  the  plaintiff  contends  that  the  defense  is 

not  attiohed   not  available,  for  the  reason  defendant  failed 

to  attach  a  copy  of  the  note  to  the  policy  in 

suit.     Appellant,  however,  insists  that  the  contract  of 
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insurance  included  the  two  policies,  and  that  a  copy  of 
the  note  was  attached  to  the  fire  and  lightning  policy, 
which  was  referred  to  in  the  policy  in  suit ;  hence,  that  the 
requirements  of  section  2,  chapter  211,  Acts  Eighteenth 
General  Assembly,  were  fully  met.  The  policy  in  suit, 
as  to  terms  and  conditions,  seems  to  be  complete  in 
itself,  and  has  a  copy  of  the  application  for  insurance 
attached.  The  question  now  presented  by  appellant 
was  decided  adversely  to  its  present  claim  on  the  former 
appeal,  and  that  decision  is  the  law  of  the  case,  and 
must  stand.  See  71  Iowa,  98.  The  determination  of 
that  question  disposes  of  others  discussed  by  counsel 
which  depend  upon  it. 

VI.  Appellant  contends  that  the  evidence  shows 
that  the  representation  of  plaintiff,  in  his  application 

for  insurance,  that  the  incumbrance  on  his 
faiM  repre-     land    was   twenty-five    hundred  dollars  in 

sentatioos:        ,  -  ,  -r 

jxtontof  judgments,  was  false.  It  appears  that 
the  judgments  against  plaintiff,  as  they 
appeared  of  record  when  the  application  was  made, 
largely  exceeded  that  amount;  but  it  is  shown  that 
prior  to  that  time  large  payments  had  been  made  on 
them,  and  that  the  amounts  actually  due  were  much 
less  than  the  records  appeared  to  show.  There  was  also 
dispute  as  to  whether  the  judgment  of  April,  1886, 
became  a  lien  upon  the  insured  buildings  by  reason  of 
the  homestead  character  of  the  land  upon  which  they 
stood.  The  various  questions  thus  presented  were  con- 
sidered by  the  court,  and  we  cannot  say  that  its  findings 
and  conclusion  were  not  authorized  by  the  evidence. 

VII.  Other  questions  discussed  by  counsel  are 
disi)osed  of  by  what  we  have  already  said,  or  are  not  of 
sufficient  importance  to  receive  special  mention.  We 
have  examined  them  without  finding  prejudicial  error. 
The  judgment  of  the  district  court  is 

AiJ'FlBMED. 
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'^'  264     ^ 
129    741 

— -'^  1 .    Fromissory  Note :  DiscHAitaB  of  joint  maker  by  part  patmbnt. 

<i^    ^  Defendant  was  one  of  two  joint  makers  of  a  note  to  plain tifF.    At 

its  maturity  he  paid  nearly  one-half  of  the  principal  to  plaintiff's 

son, — plaintiff  being  absent, — ^and  requested  the  son  to  indorse  the 
amount  paid  and  to  erase  his  name  from  the  note,  which  was  done. 
Held  that,  since  defendant  was  liable  for  the  whole  note,  the 
erasure  of  his  name,  regarded  as  an  agreement  to  discharge  him 
from  further  liability  (conceding  that  the  son  acted  with  authority 
from  his  father),  was  without  consideration,  and  that  defendant 
was  still  liable  for  the  unpaid  balahce.    ( See  opinion  for  citations.) 

S.     :  :  ERASURE  OF  siONATURE :  EPFEOT.    The  erasure  of 

defendant's  signature  in  such  case  did  not  destroy  the  validity  of 
the  note  as  against  defendant. 

8.     : : :  estoppel.    Since  the  erasure  in  such  case 

would  not  have  discharged  defendant  had  it  been  made  by  plaintiff 
himself,  he  was  not  estopped  by  his  failure  to  infoiim  defendant 
that  he  repudiated  the  erasure,  nor  by  the  fact  that  defendant, 
relying  upon  his  supposed  discharge,  failed  to  secure  himself 
against  the  default  of  his  comaker,  who  subsequently  became 
insolvent. 

Appeal  from    Jones    District    Court — Hon.    J.    H.' 

Preston,  Judge. 

Filed,  May  24,  1890. 

Action  upon  a  promissory  note.  The  cause  was 
tried  by  a  jury.  Upon  direction  of  the  court,  a  verdict 
was  had  for  plaintiflF,  and  judgment  rendered  thereon. 
Defendant  appeals. 

« 

W.  I.  Chamberlain  and  J.  W.  Jamison^  for 
appellant. 

N,  W.  Hutchins  and  Sheean  &  McCarn^  for 
appellee. 


/ 
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Beck,  J. — I.    The  note  in  suit  was  executed  by 
defendant  and  another,  jointly,  for  property  purchased 
1.  PBomssoBT    ^y  them  of  jJlaintiff.     The  defendant,  soon 
oharieS       after  the  maturity  of  the  note,  paid  nearly 
lyplrtS"    one-half  of  the  principal,  under  the  follow- 
ment.  jjjg  ciicumstances :     He  went  to  the  house 

of  plaintiff,  and,  not  finding  him  at  home,  made  the 
payment  to  plaintiff's  son,  a  minor,  who  at  the  time 
was  in  bad  health.  He  requested  the  son  to  indorse  the 
amount,  "Paid,"  and  to  take  his  name  off  the  note, 
that  is,  to  erase  his  signature,  which  was  done.  The 
son  had  no  authority  to  make  the  erasure,  and  had 
never  done  business  for  his  father.  Upon  the  return  of 
the  father,  the  son  gave  him  the  money  paid  by  defend- 
ant. He  never  informed  defendant  that  he  did  not 
approve  the  son' s  act  of  erasing  the  signature  to  the  note. 

II.  The  defendant  was  a  joint  maker  of  the  note, 
and  as  such  was  liable  for  the  amount  thereof.  It  is  not 
claimed  that  he  paid  more  than  a  part  of  the  debt.  We 
may  assume  that  the  plaintiff's  son  accepted  the  part 
in  full  payment,  and  that  he  had  authority  to  do  so.  * 
It  is  not  pretended  there  was  any  consideration  paid  by 
defendant  for  the  discharge  of  the  whole  debt  upon 
payment  of  a  part.  A  payment  of  a  part  of  a  debt  in 
discharge  of  the  whole  debt,  upon  a  promise  of  the 
creditor  to  receive  a  part  in  full  satisfaction  of  the  debt, 
without  consideration,  will  not  discharge  the  debt. 
Works  V.  Hershey^  35  Iowa,  340;  Rea  v.  Owens,  37 
Iowa,  262 ;  Sullivan  v,  Finn,  4  G.  Greene,  644 ;  Byran 
V.  Brazil,  62  Iowa,  350. 

III.  The  erasure  of  defendant's  name  was  done  to 
evidence  the  discharge  of  .the  note  upon  a  part  payment. 
2  . .       The  erasure  was  not  intended  as  a  discharge 

SSSature:      ^f  the  uote.    The  part  payment  was  intended 

effect.  to  have  that  effect.    The  erasure  failed  in 

the  purpose  for  which  it  was  done.     It  therefore  stands 

for  naught.     There  was  no  discharge  of  the  note,  and  it 

must  be  regarded  as  valid  and  binding.     It  cannot  be 
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claimed  that  the  accidental  erasure  of  the  name  of  the 
maker  of  the  note  will  discharge  it.  It  would  have  no 
such  effect,  for  the  reason  that  there  was  no  purpose  to 
discharge  the  note.  The  note  would  be  just  as  valid, 
between  the  parties,  with  the  erasure,  as  though  it  had 
not  beeu  made.  So,  as  the  erasure,  because  there  was 
no  consideration  for  the  discharge  of  the  note,  has  no 
effect,  the  note  continues  valid  between  the  parties. 

IV.  For  another  reason  the  erasure  of  defendant's 
name  is  of  no  effect.  It  was  made  without  authority  of 
plaintiff,  and  is  therefore  a  void  act. 

V.  It  is  said  that  plaintiff,  by  his  failure  to 
inform  the  defendant  that  he  repudiated  the  erasure, 
3 . .      and  the  subsequent  insolvency  of  defend- 

— : estoppel,  ant' 3  Comaker  of  the  note,  is  estopped  now 
to  deny  that  it  was  done  by  his  authority.  There  is 
more  than  one  answer  to  this  position.  We  have  seen 
that,  as  the  attempted  discharge  of  the  debt  and  note 
for  a  payment  of  a  part  due,  without  consideration, 
would  not  have  bound  plaintiff  had  he  made  the  erasure 
.himself,  he  could  treat  the  erasure  and  agreement  to 
discharge  the  debt  as  void  acts  without  advising  defend- 
ant thereof.  So,  as  the  erasure  was  made  without  his 
assent,  he  surely  can  treat  it  as  utterly  void.  He  was, 
therefore,  not  required  to  advise  defendant  of  his  repu- 
diation of  the  void  act  in  erasing  the  signature  to  the  note. 

VI.  Defendant  insists  that,  by  relying  upon  the 
erasure  of  the  note,  he  failed  to  secure  himself  against 

the  default  of  his  comaker,  whose  subse- 
quent  insolvency  puts  it  out  of  defendant's 
power  to  enforce  payment  from  the  comaker.  The 
erasure  was  a  matter  which  originated  with  defendant, 
and  was  done  at  his  request.  He  is  presumed  to  have 
known  the  law,  and,  therefore,  had  no  warrant  in  relying 
upon  the  discharge  of  the  note  by  part  payment,  in  the 
absence  of  any  consideration  supporting  the  transaction. 
It  is  our  opinion  that  the  district  court  rightly 
directed  a  verdict  for  the  plaintiff.  The  judgment, 
therefore,  is  Affiemed. 
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8ale :  retention  of  property  under  ubn  :  evidence.  In  an  action 
to  replevy  certain  trotting  horses  which  defendant  had  sold  to  one 
W.,  and  W.  had  sold  to  plaintiff,  defendant  answered  that  his 
sale  was  under  an  agreement  that  he  was  to  retain  possession  of 
the  property  and  have  a  lien  thereon  for  a  balance  of  the  purchase 
price,  which  had  never  been  paid,  and  that  he  retained  possession 
accordingly  ;  also  that  W.  agreed  with  defendant  that  if  he  would 
pay  charges  for  keeping,  transporting  and  entering  said  horses  in 
races,  and  a  sum  necessary  to  release  them  from  an  attachment,  he 
should  have  a  lien  on  them  for  the  amount  so  expended,  and  that 
he  had  thus  paid  out  a  named  sum.    Held — 

(1)  That  W.  was  properly  permitted  to  testify  as  to  the  terms  of 
his  sale  to  plaintiff. 

(2)  That  defendant  was  properly  permitted  to  testify  as  to  the 
amounts  paid  by  him  for  keeping  the  horses,  etc. 

(3)  That  a  letter  written  by  W.  to  defendant,  and  declarations 
made  by  W.,  concerning  his  purchase  from  defendant,  were 
properly  admitted  in  evidence,  though  he  was  not  a  party  to 
the  suit,  as  both  parties  claimed  under  him. 

(4)  That,  as  the  evidence  on  the  material  points  was  conflicting, 
this  court  cannot  say  that  the  findings  of  the  trial  court  are 
not  sustained  by  the  evidence. 

Appeal  from  Woodbury  District  Obwr^.— Hon.  George 

W.  Wakefield,  Judge. 

Piled,  May  24,  1890. 

Action  to  recover  possession  of  two  trotting  horses, 
known  as  '^Elmwood  Chief"  and  "Edgewood,"  and 
certain  harness  and  blankets.  The  defendant  was  the 
owner  of  the  property  in  question,  and  sold  the  same  to 
one  GeorgejP.  Wilson,  who  thereafter  contracted  the 
sale  thereof  to  the  plaintiff.  The  defendant  claims  that 
his  sale  to  Wilson  was  under  an  agreement  that  he 
^should  retain  possession  of  the  property  and  have  a 
lien  thereon  for  the  purchase  price  until  paid ;  that  he 
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did  in  person,  or  through  his  agent,  retain  possession  of 
said  property ;  and  that  there  was  a  balance  of  $848.77 
of  the  purchase  price  due  and  unpaid  at  the  commence^ 
ment  of  this  suit.  Defendant  also  claims  that  one  C.  E. 
Abbott,  being  fully  authorized  by  the  said  Wilson  so 
to  do,  agreed  with  defendant  that  if  he  would  pay 
charges  for  keeping,  transporting  and  entering  said 
horses  in  races,  and  $16S.20  necessary  to  release  them 
from  an  attachment  against  them,  he  should  have  a  lien 
upon  said  property  for  the  amount.  That  in  pursuance 
of  said  agreement  he  paid  $445.10,  including  said 
$155.20,  all  of  which  was  due  and  unpaid  at  the  com- 
mencement of  this  suit.  The  case  was  submitted  to  the 
court,  and  judgment  entered  in  favor  of  the  defendant, 
finding  the  value  of  his  interest  in  the  property  to  be 
$1,295.50,  from  which  plaintiff  appeals. 

Lutz  &  Sears^  for  appellant. 

8.  M.  Marsh  and  C.  L.  Wright,  for  appellee. 

«  * 

Given,  J. — After  the  testimony  was  all  introduced, 
defendant  was  permitted,  over  plaintiff's  objection,  to 
amend  his  answer  by  inserting  the  words  *'  said  George 
P.  Wilson.'*  It  is  not  clear  to  us  where  this  insertion 
was  allowed  to  be  made.  If  where  appellant  contends, 
it  would  not  m'aterially  affect  the  issues.  It  was  within 
the  discretion  of  the  court  to  allow  the  amendment,  and 
we  see  no  abuse  of  that  discretion. 

Notwithstanding  the  amendment  to  the  answer,  we 
understand  the  defendant's  claim  to  be  that  his  sale  to 
Wilson  was  through  Abbott,  as  Wilson's  agent,  and 
that  Abbott  had  authority  to  and  did  contract  as 
alleged.  The  principal  contention  was  as  to  the  author- 
ity of  Abbott  from  Wilson,  as  to  what  agreements  were 
made,  and  whether  the  defendant  did  continue  in 
possession  of  the  property. 

On  the  trial  certain  objections  by  appellant  to  testi- 
mony were  overruled,  of  which  he  complains.  Wilson, 
was  permitted  to  testify  as  to  the  terms  of  his  sale  to 
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plaintiff.  We  see  no  error  in  this,  as  plaintiff's  right  to 
possession  rested  upon  this  sale. 

There  was  no  error  in  permitting  defendant  to 
testify  to  the  amounts  paid  by  him  for  keeping  the 
horses,  etc.,  as  snch  items  were  proper  to  be  considered  if 
the  alleged  agreement  with  respect  thereto  was  sustained. 

The  plaintiffs  also  objected  to  the  introduction  of  a 
letter  written  by  Wilson  to  the  defendant,  and  to  decla- 
rations made  by  Wilson  concerning  his  purchase  from 
the  defendant.  While  it  is  true  Wilson  is  not  a  party 
to  this  suit,  yet,  as  both  parties  are  claiming  under  him, 
this  testimony  was  admissible. 

There  is  much  conflict  in  the  testimony  as  to  each 
material  point  in  issue.  It  is  especially  conflicting  as  to 
Abbott's  authority  from  Wilson,  as  to  the  agreements 
with  the  defendant,  and  as  to  whether  the  defendant 
retained  possession  of  the  property.  It  is  unnecessary 
that  we  here  discuss  this  testimony.  It  is  suflScient  to 
say  that  the  findings  of  the  district  court  are  fairly  sus- 
tained by  it,  and,  as  those  findings  have  the  force  and 
effect  of  a  verdict,  the  judgment  should  not  be  disturbed 
on  the  grounds  that  it  is  not  supported  by  the  evidence. 
We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is,  therefore.  Affirmed. 


Bills  v.  Bills  et  al. 

Wills :  ooNSTRUcrnoN :  life-estate  or  fee  simple.  Where  a 
testator  devised  and  bequeathed  to  his  wife  all  his  real  and  per- 
sonal property,  "except  as  hereinafter  specified,'*  and  in  a  subse- 
quent clause  of  the  will  he  expressed  a  desire  that  all  the  real  and 
personal  property  bequeathed  to  his  wife,  remaining  at  her  decease, 
should  be  divided  into  five  equal  shares,  and  given  to  persons  named, 
held  that  the  widow  took  the  real  and  perisonal  property  absolutely, 
and  not  for  life  merely,  as  against  the  five  persons  to  whom  the  tes- 
tator desired  distribution  to  be  made  at  her  death.  (See  opinion  for 
rules  and  citations  relating  to  the  interpretation  of  wills,  where 
there  is  apparent  conflict  between  a  clear  and  absolute  bequest 
and  subsequent  precatory  or  restrictive  provisions.) 
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Appeal  from  Jones  District    Court. — Hon.    Jas.    D. 

GiFFEN,  Judge. 

Filed,  May  26,  1890. 

Action  for  the  interpretation  of  a  will,  brought  by 
the  widow  of  the  testator,  who  is  an  executrix  of  the 
will,  and  a  devisee  and  legatee  thereunder.  A  demurrer 
to  plaintiff's  petition  was  overruled.  Defendants 
appeal. 

J.  S.  Stacy,  for  appellants. 

Sheean  &  McCarn  and  W.  O.  Thompson,  for 
appellees. 

« 

Beck,  J. — I.  The  will  presented  for  interpretation 
is  in  the  following  language : 

'*In  the  name  of  God,  amen:  I,  Sidney  Elijah 
Bills,  of  the  town  of  Strawberry  Hill,  in  the  county  of 
Jones,  and  state  of  Iowa,  of  the  age  of  sixty-one  years, 
and  being  of  sound  mind  and  memory,  do  make  public 
and  declare  this  my  last  will  and  testament,  in  manner 
following  ;  that  is  to  say :  First,  I  give  and  bequeath 
to  my  wife,  Irene  Bills,  all  of  my  real  and  personal 
property  situated  in  Jones  county,  Iowa,  except  as  here- 
inafter specified ;  second,  I  give  and  bequeath  to  my 
nephew  Sanford  H.  Brownell  all  that  real  estate  con- 
veyed to  me  hy  him,  containing  one  hundred  and  thirty- 
four  (134)  acres,  more  or  less,  situated  in  Decatur 
county,  Iowa,  and  also  all  that  real  estate  owned  by  me 
situated  in  the  town  of  Sal>ula,  Jackson  county,  Iowa ; 
and,  third,  I  give  and  bequeath  to  said  Sanford  H. 
Brownell  the  bay  mare  known  by  name  ^Nellie,'  now  in 
Jones  county,  Iowa,  also  one  hundred  dollars  in  money, 
same  to  be  taken  in  payment  for  what  I  owe  hi^i  at  this 
time ;  fourth,  I  give  and  bequeath  to  my  brother,  Dan- 
iel B.  Bills,  the  sum  of  one  hundred  dollars  in  money  ; 
fifth,  all  the  real  and  personal  property  herein 
bequeathed  to  my  wife,  Irene  Bills,  remaining  at  her 
decease,  I  desire  to  be  divided  into  five  equal  shares, 


MAY  TERM,  1890.  271 

Bills  Y.  Bills. 

to  Daniel  B.  Bills  and  Abigail  E.  Diviney,  and  remain- 
ing shares  to  my  brothers'  two  sons,  Frank  E.  Bills  and 
Frederick  A.  Bills,  and  Sanford  H.  Brownell.  All  of 
which  said  several  legacies  or  sums  of  money  I  direct 
and  order  to  be  paid  to  said  respective  legatees  within 
one  year  after  my  decease ;  and  I  hereby  appoint  as  my 
executors  of  this,  my  last  will  and  testament,  my  wife, 
Irene  Bills,  and  John  Bender,  of  Jones  county,  Iowa, 
hereby  releasing  them  from  giving  bonds,  and  hereby 
revoking  all  former  wills  by  me  made." 

II.  Plaintiff  claims  in  her  petition,  and  insists,  that 
under  the  will  she  takes  an  absolute  estate,  in  fee  simple, 
in  the  lands,  and  the  absolute  property  in  the  personalty 
of  the  estate,  and  that  the  fifth  item  of  the  will  simply 
uses  precatory  language,  and  does  not  limit  the  estate 
and  interest  vested  in  plaintiff  by  the  first  item.  Defend- 
ants maintain  the  contrary,  insisting  that  plaintiff  takes 
but  a  life-estate  in  the  property,  with  the  right  to  pos- 
sess, enjoy  and  use  it,  but,  after  such  estate  and  right 
shall  be  terminated  by  her  death,  the  property  shall  be 
distributed  under  item  5  of  the  will. 

III.  In  our  opinion,  the  books  t^ach  these  rules  for 
the  interpretation  of  wills :  First.  When  an  estate  or 
interest  in  lands  is  devised,  or  personalty  is  bequeathed, 
in  clear  and  absolute  language,  without  words  of  limi- 
tation, the  devise  or  bequest  cannot  be  defeated  or 
limited  by  a  subsequent  doubtful  provision  inf erentially 
raising  a  limitation  upon  the  prior  devise  or  bequest. 
Second.  When  there  is  an  absolute  or  unlimited  devise 
or  bequest  of  property,  a  subsequent  clause  expressing 
a  wish,  desire  or  direction  for  its  disposition,  after  the 
death  of  the  devisee  or  legatee,  will  not  defeat  the 
devise  or  bequest,  nor  limit  the  estate  or  interest  in 
the  property  to  the  right  to  possess  and  use  during  the 
life  of  the  devisee  or  legatee.  The  absolute  devise  or 
bequest  stands,  and  the  other  clause  is  to  be  regarded 
as  presenting  precatory  language.  The  will  must  be 
interpreted  to  invest  in  the  devisee  or  legatee  the  fee- 
simple  title  of  the  land,  and  the  absolute  property  in 
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the  subject  of  the  bequest.  Williams  v.  Allison^  33 
iowa,  278 ;  BenTcert  v.  Jacoby^  36  Iowa,  273 ;  Hona  v. 
Meier  J  47  Iowa,  607 ;  Alden  v.  JoJinsoUy  63  Iowa,  127  ; 
In  re  Will  of  Burhank^  69  Iowa,  378 ;  McEenzi^  s 
Appeal,  41  Conn.  607 ;  Jackson  v.  Bull^  10  Johns.  20 ; 
Mitchell  V,  Morse^  77  Me.  423 ;  1  Atl.  Rep.  141 ;  Rams- 
dell  V.  Ramsdell,  21  Me.  288 ;  Jones  v.  Bacon^  68  Me.  34 ; 
Harris  v.  Knapp,  21  Pick.  412 ;  Lynde  v.  Esiabrook^  7 
Allen,  68  ;  Mskev.  Cobbj  6  Gray,  144 ;  Oifford  %.  Choaie^ 
100  Mass.  343  ;  Williams  v.  Worthington,  49  Md.  672  ; 
Foose  D.  Whitmore^  82  N.  Y.  406  ;  Campbell  v.  Beau- 
mont,  91  N.  Y.  465  ;  Stowell  v.  Hastings,  69  Vt.  494  ;  8 
•  Atl.  Rep.  738 ;  Seibert  v.  Wise,  70  Pa.  St.  147 ;  Moore 
V.  Sanders,  15  S.  C.  440 ;  Canedy  v.  Jones,  19  S.  C.  297 ; 
Anderson  v.  Gary,  36  Ohio  St.  606.  Cases  cited  .by 
defendants'  counsel  are  not  in  conflict  with  the  doctrines 
we  have  stated,  in  that  the  instruments  interpreted 
therein,  by  their  express  language,  did  not  vest  the 
devisee  with  the  fee  of  the  land,  nor  the  legatee  with 
the  absolute  property  in  the  subject  of  the  bequest ;  a 
contrary  purpose  clearly  appearing  in  the  wills. 

These  views  lead  us  to  the  conclusion  that  the  dis- 
trict court  rightly  overruled  the  demurrer  to  plaintiflE's 
petition.     Its  judgment  is  Affibmed. 


FoRDYOE  V.  Hicks  et  aL 

Homesteads :  pabtnbbs  :  tenants  in  common  :  fraudulent  convey- 
ance. A  homestead  interest  cannot  be  acquired  in  real  estate 
which  is  strictly  partnership  assets,  as  against  the  creditors  of  the 
firm.  ( See  citations  in  opinion.)  But  in  this  case  two  brothers, 
one  married  and  one  single,  owned  and  cultivated  a  large  tract  of 
land  jointly,  and  on  one  forty-acre  tract  of  it  they  had  their  home- 
stead,— the  unmarried  brother  making  his  home  with  the  married 
one.  They  entered  into  a  contract  with  one  T.  to  furnish  him 
money  to  carry  on  a  general  cattle  business  on  his  farm  for  one- 
half  the  profits,  and  for  use  in  such  business  they  borrowed  of 
plaintiff's  intestate  a  sum  of  money  for  which  judgment  was 
rendered  against  them.    The  cttle  business  was  a  failure,  and  all 
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the  land  except  the  homestead  was  sold  to  pay  debts  arising  out  of 
said  business.  The  married  brother  died,  and  the  unmarried  one 
conveyed  bis  undivided  one-half  of  the  homestead  forty  to  the 
widow,  who  continued  to  reside  thereon,  and  this  action  is  to 
subject  the  homestead  to  the  judgment  in  favor  of  the  plaintiff's 
intestate.    Held^ 

(1)  That  the  homestead  was  not  property  used  in  the  partnership 
business  of  the  brothers  so  as  to  entitle  creditors  of  the  firm 
to  claim  it  as  assets. 

(2)  That,  though  the  brothers  owned  it  as  tenants  in  common, 
the  married  brother  had  a  homestead  interest  in  it.  (See 
Thorn  v.  Tkom,  14  Iowa,  49,  and  Hewitt  iK  Rankin,  41 
Iowa,  85.) 

(8)  That,  since  the  conveyance  of  the  single  brother's  undivided 
one-half  to  the  widow  may  have  been  in  pursuance  of  an 
equitable  adjustment  of  property  rights,  it  cannot  be  decreed 
to  have  been  done  to  defraud  creditors,  in  the  absence  of  evi- 
dence affirmatively  establishing  that  fact. 

Appeal  from   Monroe   District    Court. — Hon.    Dell 

Stuart,  Judge. 

Filed,  May  26,  1890. 

This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  subject  certain  land  to  the  payment  of  a  judg- 
ment rendered  in  favor  of  Melvina  Bone,  his  intestate, 
and  against  T.  S.  Tharp  and  William  Hicks,  and  the 
administrator  of  Aaron  Hicks,  upon  a  certain  promis- 
sory note  executed  by  said  Tharp  and  by  William  Hicks 
and  Aaron  Hicks.  Upon  a  full  trial  on  the  merits,  a 
decree  was  entered  for  the  defendants,  and  the  plaintiff 
appeals. 

Henry  L.  Dashiell^  for  appellant. 

T.  B.  Perry ^  for  appellees. 

Rothrock,  C.  J. — It  appears  from  the  evidence  that 
more  than  forty  years  ago  Aaron  Hicks  and  William 
Hicks  jointly  entered  and  purchased  from  the  United 
States  about  eight  hundred  acres  of  land  in  Monroe 
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county.  They  were  brothers.  Aaron  was  married,  and 
William  was  unmarried,  and  he  has  ever  since  so 
remained.  They  took  possession  of  the  land,  and 
improved  it ;  built  a  dwelling-house  and  other  buildings 
on  the  northwest  quarter  of  the  northeast  quarter  of 
section  32,  in  township  73,  in  said  county ;  the  said  tract 
being  part  of  the  joint  purchase.  Aaron  and  his  wife,^ 
Elizabeth  Hicks,  one  of  the  defendants  herein,  took  up 
their  residence  in  the  house  on  the  forty  acres  above 
described.  William  Hicks  lived  with  the  family,  and 
the  two  brothers  improved  all  of  the  land  together. 
Their  land  was  of  excellent  quality,  and  they  in  time 
became  prosperous  and  well-to-do  fartoers.  They  con- 
ducted their  business  jointly  in  the  name  of  A.  &  W. 
Hicks.  In  the  year  1879,  they  entered  into  a  contract 
with  T.  S.  Tharp,  by  which  they  agreed  to  furnish  said 
Tharp  with  money  to  buy  cattle,  and  keep,  graze  and 
care  for  them  on  Tharp' s  farm,  and  at  proper  times  to 
sell  the  same.  In  other  words,  the  agreement  was  to 
furnish  Tharp  money  to  carry  on  a  general  cattle  busi- 
ness, for  one-half  the  profits  arising  therefrom.  It  is 
not  necessary  to, set  out  this  contract  at  length.  It 
appears  to  be  a  partnership,  and  is  signed  by  Tharp, 
William  Hicks,  Aaron  Hicks  and  A.  &  W.  Hicks. 
Tharp  so  conducted  the  business  that  there  were  large 
losses,  and  Aaron  Hicks  and  William  Hicks  became 
liable  to  pay  a  large  amount  of  money.  In  short,  they 
became  bankrupt.  While  this  contract  was  in  force, 
and  on  the  seventh  day  of  January,  1882,  Tharp  bor- 
rowed two  thousand  dollars  of  Melvina  Bone,  the  plain- 
tiff's intestate,  and  a  promissory  note  was  given  for  the 
same,  signed  by  T.  S.  Tharp,  Aaron  Hicks  and  William 
Hicks.  There  is  some  conflict  in  the  evidence  whether 
this  borrowed  money  was  used  in  the  cattle  business 
under  the  contract  with  Tharp.  Tharp  testified  as  a 
witness  that  it  was  so  used.  But  it  appears  that  Aaron 
and  William  Hicks  signed  the  note  as  security  for 
Tharp.  When  judgment  was  rendered  on  the  note  it 
was  found  that  they  were  sureties,  and  there  is  evidence 
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to  the  effect  that  Melvina  Bone  knew  they  were  sureties'. 
The  form  of  the  note  also  tends  to  show  that  it  was  not 
a  partnership  transaction,  because  the  Hicks  brothers 
were  to  furnish  the  money  to  carry  on  the  business. 
Tharp  was  not  required  to  borrow  from  any  one  for  that 
purpose.    When  the  Hicks  brothers  were  confronted 
with  their  enormous  debts,  they  conveyed  all  of  their 
lands,  except  the  tract  above  described,  to  one  Douglas, 
a  son-in-law  of  Aaron  Hicks,  and  took  a  mortgage  back 
for  the  purchase  money.     This  transaction  was  held 
invalid,  and  all  of  the  land  conveyed  was  sold  in  pay- 
ment of  judgments  in  favor  of  their  creditors.     In  1883, 
William  Hicks  conveyed  to  Aaron  .Hicks  the  undivided 
half  of  the  tract  above  described  as  the   homestead 
forty  acres.     Aaron  Hicks  died  on  the  twenty-sixth  day 
of  November,  1884,  and  the  defendant,  Elizabeth  Hicks, 
his  widow,  has  continued  to  reside  on  the  forty  acres  in 
controversy  to  the  present  time,  and  William  Hicks 
continues  to  be  a  member  of  the  family.     It  is  claimed 
in  behalf  of  appellant  that  the  land  owned  jointly  by 
Aaron  and  William  Hicks  was  partnership  property, 
and  that  Melvina  Bone,  in  loaning  her  money,  became  a 
creditor  of  the  firm  of  A.  &  W.  Hicks,  and  that  the 
homestead  is  not  exempt  from  the  payment  of  the  debt 
due  to  her.     This  is  the  first  question  for  determination. 
It  is  true  it  has  been  held  that,  where  real  estate  is 
owned  by  a  partnership  as  partnership  property,  it  is  to 
6e  treated  as  assets  of  the  firm,  so  far  as  the  rights 
of  creditors  of  the  firm  are  concerned,  and  that  a  home- 
stead interest  cannot  be  acquired  nor  held    therein. 
Hewitt  V.  Hankiny  41  Iowa,  35 ;   Drake  v.  Moore^  6tJ 
Iowa,  58;  Hoyt  v.  Hoyty  69  Iowa,   174;  Burnside  v, 
Merrick^  4  Mete.  537 ;  I)yer  v.  Clark^  5  Mete.  562. 

An  examination  of  these  cases  will  show  that  the 
partnerships  involved  were  either  partnerships  for  the 
very  purpose  of  buying  and  selling  lands,  or  the  prop- 
erty consisted  of  buildings  used  in  part  for  mercantile 
purposes,  or  where  the  lands  were  expressly  declared 
by  the  partners  to  belong  to  the  firm  as  a  firm.     In  such 
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oases,  the  land  is  to  be  regarded  as  assets  of  the  part- 
nership, and  the  creditors  have  the  same  right  to  subject 
the  same  to  the  payment  of  their  claims  against  the  firm 
as  they  have  to  resort  to  the  goods  on  the  shelves  of  a 
firm  of  merchants,  or  the  stock  of  any  other  partnership. 
Bat  the  evidence  in  this  case  does  not  establish  any  sach 
state  of  facts.  Aaron  and  William  Hicks  entered  the 
land  jointly.  They  held  it  as  tenants  in  common.  By 
their  labor  and  money  they  put  it  in  cultivation,  and 
for  forty  years  or  more  they  lived  upon  it,  — raised  grain 
and  stock,  and  sold  it ;  accumulated  money,  and  loaned 
it.  This  is  all  that  appears  tending  to  show  that  Eliza- 
beth Hicks,  the  defendant,  and  the  wife  of  Aaron 
Hicks,  has  no  homestead  right  in  the  land.  Moreover, 
the  arrangement  or  contract  with  Tharp  did  not  Contem- 
plate that  the  land  was  to  be  in  any  just  sense  assets  of 
any  partnership.  The  borrowing  of  the  money  from 
Melvina  Bone  had  no  more  effect  upon  the  homestead 
right  than  if  one  owning  a  homestead  in  severalty 
should  borrow  money  or  engage  in  a  business  enterprise. 
It  is  further  claimed  that  the  deed  from  William 
Hicks  to  Aaron  Hicks  was  fraudulent  as  to  creditors, 
and  that  the  undivided  half  of  the  land  should  be  sub- 
jected to  the  payment  of  plaintiff's  claim.  It  was  held 
in  Thorn  v.  Thorn^  14  Iowa,  49,  and  in  Hewitt  v. 
Hankin,  41  Iowa,  35,  that  a  tenant  in  common  may 
claim  and  hold  a  homestead  in  undivided  real  estate. 
It  appears  from  the  evidence  that,  during  the  long 
period  the  family  have  occupied  the  land,  it  has  been 
regarded  as  a  homestead.  It  could  not  have  been  alien- 
ated without  the  consent  of  the  defendant  Elizabeth 
Hicks.  If  William  Hicks  and  Aaron  Hicks  had  made 
an  amicable  partition  of  the  land,  and  the  whole  title^in 
the  homestead  had  been  conveyed  to  the  former,  no 
creditor  would  have  any  just  cause  of  complaint,  no 
matter  what  they  intended  by  their  conveyance.-  They 
did  not  partition,  but  they  conveyed  it  all  to  Douglas 
but  the  homestead,  and  what  was  conveyed  was  applied 
in  payment  of  the  claims  of   creditors.    If   this  was 
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imder  an  arrangement  by  which  William  Hicks  con- 
veyed the  interest  he  had  in  the  homestead  property  to 
Aaron  Hicks,  no  creditor  has  the  right  to  complain.  It 
may  have  been  an  arrangement  between  the  two  brothers 
by  way  of  partition  and  for  a  sufficient  consideration ; 
and,  as  the  plaintiff  attacks  the  conveyance,  it  is  incum- 
bent on  him  to  show  its  invalidity.  We  think  the 
decree  of  the  district  court  should  be 

Affirmed. 


Blake,  Receiver,  v.  Brown. 
The  Same  v.  Yergeb. 

Promissory  Notes:  subscbiption  to  railroad:  unrbasonablb 
DBLAT  :  FAILURE  OF  coNsmERATiON.  The  defendants  gave  their 
notes  in  1869  for  balances  of  subscriptions  made  by  them  to  aid  in 
the  building  of  a  railway.  The  work  on  the  road  had  ceased  for 
want  of  funds,  and  the  notes  were  given  for  the  purpose  of  raising 
funds  for  the  prosecution  of  the  work,  and  they  were  payable 
when  the  cars  were  running  between  certain  named  points  on  the 
road.  The  cars  were  not.  so  running  until  more  than  fourteen 
years  after  the  notes  were  given.  Held  that  the  nbtes  contem- 
plated that  the  condition  of  payment  should  be  fulfilled  within  a 
reasonable  time,  and  that  the  consideration  had  failed,  and  defend- 
ants were  not  liable  thereon. 

Appeal  from  Keokuk  District   Court. — Hon.  David 

Ryan,  Judge. 

Filed,  May  26,  1890. 

Actions  at  law  upon  promissory  notes.  Trial  to 
the  court,  and  judgment  for  defendants,  with  findings  of 
facts  and  of  law.  Plaintiff  appeals.  The  cases,  resting 
upon  substantially  the  same  facts,  are  submitted 
together.  The  following  facts  are  sufficient  for  a  full 
understanding  of  the  questions  presented : 

The  St.  Louis  and  Cedar  Rapids  Railroad  Company 
was  organized  for  the  construction  and  operation  of  a 
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railway  from  the  Missouri  state  line  northward,  via 
Ottumwa  and  Sigourney,  to  Cedar  Rapids.  In  1866, 
defendant  subscribed  for  eight  shares,  of  one  hundred 
dollars  each,  of  the  capital  stock,  payable  in  installments 
of  ten  per  cent,  every  two  months.  There  were  certain 
conditions  that  are  not  material  to  the  present  inquiry. 
The  defendant  made  payments,  from  time  to  time,  to 
August  26,  1869,  when  the  balance  unpaid  was  four 
hundred  and  thirty-five  dollars,  for  which  he  executed 
the  note  sued  upon,  and  which  is  as  follows : 

"  SiGOUKNEY,  Iowa,  August  25,  1869. 
"For  value  received  I  promise  to  pay  to  the  St. 
Louis  and  Cedar  Rapids  Railway  Company  or  bearer  the 
sum  of  four  hundred  and  thirty- five  dollars,  at  said 
county,  when  the  cars  are  running  from  Ottumwa  to 
Sigourney,  on  the  line  of  said  railway,  with  ten  per 
cent,  interest  after  maturity. 

"A.  G.  Brown.'* 

In  1865  or  1866  a  contract  was  let  to  Wolf,  Carpen- 
ter &  Co.,  under  which  they  completed  the    road    to 
Ottumwa  and  did  a  considerable  amount  of  grading 
between  Ottumwa  and   Sigourney,  when  they  stopped 
work  because  of  the  railway  company   being  out   of 
funds.     In  the  spring  of  1870,  Wolf,  Carpejiter  &  Co. 
resumed  work,  and,  after  having  done  a  large  amount 
of  grading,  again  suspended  work  for  the  same  cause. 
Subsequently  they  obtained  judgment  against  the  rail- 
road company  for  a  large  sum,  and  purchased  the  road- 
bed and  franchises  at  execution  sale  on  said  judgment. 
Thereafter,  the  Cedar  Rapids  and  St.  Louis  Railroad 
Company  was  organized  as  the  successor  of  said  St. 
Louis    and  Cedar  Rapids  Railroad  Company,   for  the 
completion  of  said  road.     A    contract   was  made  by 
the  new  company  with  John  S.  Wolf,  under  which  he 
did  a  large  amount  of  work,  and  for  which  he  filed  a 
mechanic's  lien.    Thereafter  John    S.  Wolf  obtained 
judgment  against  the  new  company,  and  upon  execu- 
tion   thereon    purchased    the    entire    roadbed    from 
Ottumwa  to  Sigourney,  and  all  the  franchises  connected 
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therewith.  In  March,  1881,  John  S.  Wolf  and  wife  con- 
veyed to  S.  S.  Merrill,  trustee  for  the  Chicago,  Milwau- 
kee and  St.  Paul  Railroad  Company,  and  that  company 
completed  the  road,  and  commenced  running  cars  from 
Ottumwa  to  Sigourney,  December  29,  1883.  In  1871  or 
1872  the  directors  of  the  St.  Lonis  and  Cedar  Rapids 
Company  adopted  a  resolution  assigning  and  turning 
over  to  Wolf,  Carpenter  &  Co.  all  the  notes  taken  on 
stock  subscriptions  and  the  unpaid  subscriptions.  The 
Chicago,  Milwaukee  and  St.  Paul  Company  transferred 
any  interest  it  had  in  said  notes  to  John  S.  Wolf,  and 
he  to  Wolf,  Carpenter  &  Co. 

B.  H.  Stiles  and  E.  L.  Burton^  for  appellant. 

Sampson  &  Brown^  MacTcey  &  Fonda^  and  O.  D. 
Wooden^  for  appellees. 

Given,  J.— I.  Appellants  contend  that,  after  the 
work  was  first  suspended  for  want  of  funds,  the  defend- 
ants and  other  subscribers  for  stock,  residing  in  Keokuk 
county,  agreed  to  waive  all  claim  for  stock  on  account 
of  payments  made,  or  to  be  made,  on  their  subscrip- 
tions, and  to  execute  promissory  notes  for  the  balance 
unpaid,  so  as  to  furnish  means  for  the  prosecution  of 
the  work;  that  the  notes  in  suit,  with  many  others, 
were  accordingly  executed  and  delivered;  and  that 
plaintiffs  were  thereby  induced  to  resume  work,  and 
spent  large  sums  thereon.  The  defendants  say  that  they 
made  no  such. agreement.  There  is  testimony  tending 
to  show  that  such  a  proposition  was  discussed  and  gen- 
erally assented  to  by  the  subscribers  in  Keokuk  county, 
and  that  releases  of  all  claim  for  stock  were  signed  in  a 
book  used  for  that  purpose.  There  is  nothing  to  show 
that  defendants  ever  consented  to  or  signed  such  a 
release,  except  that  they  were  active  in  procuring  sub- 
scribers to  give  their  notes, — a  fact  that  does  not  neces- 
sarily indicate  such  an  agreement  on  their  part.  The 
railroad  .company  was  without  means  to  prosecute  the 
work.     The  subscriptions  could  not  be  used  as  notes 
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could  be.  There  is  nothing  in  the  fact  of  giving  the 
notes  that  shows  a  waiver  of  the  right  to  stock. 

Defendants  deny  having  made  such  an  agreement, 
and  Mr.  Adams,  who  was  taking  notes,  and  who  filled 
up  these  notes  and  the  receipts  given  therefor,  states 
that  no  paper  was  signed  relinquishing  the  right  to 
stock.  The  receipt  given  for  the  notes  as  a  payment  on 
the  subscriptions  recites  that  ^^said  shares  reserved  and 
set  apart  for  him  or  his  assigns  on  the  condition  of  the 
fulfillment  of  the  terms  of  subscription."  It  was  not 
contemplated  at  the  time  these  notes  were  given  that 
the  St.  Louis  and  Cedar  Rapids  Company  would  fail  to 
complete  the  road ;  indeed,  the  very  object  of  convert- 
ing the  subscriptions  into  notes  was  that  it  might  com- 
plete it.  We  do  not  discern  any  good  reason,  as  matters 
then  stood,  for  such  an  agreement  as  is  claimed.  We 
think  the  findings  of  the  district  court  on  this  issue  are 
fully  sustained  by  the  testimony. 

II.  That  no  capital  stock  has  or  ever  can  be  fur- 
nished to  defendants,  appears  beyond  question.  In  the 
view  we  take  of  the  notes  sued  upon,  it  is  unnecessary 
that  we  consider  whether  this  constitutes  a  failure  of 
consideration  or  not.  The  notes  were  given  August, 
1869,  payable  '^  when  the  cars  are  running  from 
Ottumwa  to  Sigourney  on  the  line  of  said  road."  The 
cars  were  not  running  on  that  line  until  December  29, 
1883,— a  period  of  over  fourteen  years.  The  note,  con- 
strued in  the  light  of  its  language  and  the  subject- 
matter,  shows  clearly  that  it  was  contemplated  by  the 
parties  that  the  railroad  company  would  complete  the 
road  and  have  the  cars  running  within  a  reasonable 
time.  It  surely  was  not  contemplated  that  it  should 
have  all  the  future  in  which  to  comply  with  this  condi- 
tion. The  district  court  found  that  three  years  was  a 
reasonable  time  in  which  to  have  had  the  cars  running. 
In  view  of  the  condition  of  the  road  at  the  time  the 
notes  were  given,  this  was  ample  time ;  but,  whether  it 
was  or  not,  it  is  very  clear  that  fourteen  years  was  far 
beyond  a  reasonable  time.    Had  the  notes  been  made 
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payable  if  the  railroad  company  should  have  the  cars 
mnning  in  a  reasonable  time,  it  would  not  be  claimed 
that  they  could  recover  after  a  delay  of  fourteen  years, 
and  yet  such  was  manifestly  the  meaning  and  intention 
of  the  parties.  It  follows  from  these  conclusions  that 
the  consideration  for  the  notes,  whether  given  for  stock 
or  as  a  bonus  for  the  completion  of  the  road  within  a 
reasonable  time,  has  totally  failed.  As  the  foregoing 
conclusions  fully  dispose  of  the  case,  it  is  unnecessary 
that  we  notice  other  points  made  in  the  argument.  The 
judgment  of  the  district  court  is 

Affibmed. 


Jones  et  al.  v.  Field  &  Co.  et  al. 

1.  Estates  of  Decedents :  nuno-fro-tung  bntbt  :  formeb  adju- 
dication. In  a  proceeding  by  administratois  for  an  order  nuno 
pro  tune  in  regard  to  the  payment  of  the  claims  of  creditors; 
inquiry  as  to  the  order  actually  made,  and  sought  to  be  made  of 
record  in  this  proceeding,  was  not  barred  by  a  later  adjudication 
which  overruled  a  motion  of  the  administrators  to  correct  the 
record,  where  it  appears  that  that  motion  could  not  be  found  at 
the  time  of  the  hearing,  and  its  contents,  and  the  relief  which  it 
demanded,  could  not  be  ascertained  from  the  record  in  regard  to 
it,  and  it  was  thus  uncertain  whether  the  relief  asked  in  that  case 
was  substantially  the  same  as  was  demanded  in  this. 

2.     : :  .    In  such  case,  the  order  which  plaintiffs 

claimed  the  court  had  made  was  for  the  payment  of  forty  per  cent. 
on  all  approved  claims  of  the  third  class,  which  included  the 
claims  of  defendants.  After  the  date  of  such  aUeged  order, 
defendants  herein  filed  a  motion  for  an  order  to  require  the  pay- 
ment of  their  claims  in  full,  before  paying  the  other  creditors,  on 
the  ground  that  they  were  entitled  to  priority  for  reasons  stated. 
Afterwards  the  court  overruled  a  motion  of  the  administrators  to 
strike  this  motion  from  the  files,  and  an  order  was  made,  which 
was  somewhat  ambiguous,  directing  the  payment  of  creditors 
(  presumably  those  who  united  in  the  motion  )  first  out  of  certain 
moneys  in  the  hands  of  the  administrators.  Held  that  this  was 
not  an  adjudication  which  barred  the  inquiry  necessary  to  grant- 
ing the  relief  sought  in  this  case,  because  it  was  not  regarded  as 
final  by  the  court  and  the  parties,  but  the  issue  raised  by  those 
motions  .was  set  down  for  trial,  and  a  trial  was  had,  and  evi- 
dence introduced  as  to  the  alleged  priority  of  defendants'  claims. 
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8.     : :  BVIDBNCE  TO  WAREANT,    Where  in  such  case  the 

report  of  the  administrators  asked  for  an  order  allowing  the  pay- 
ment of  forty  per  cent,  of  the  allowed  claims  of  the  tbird  class, 
and  set  oat  facts  which  showed  that  such  payment  could  be  made, 
and  the  indorsement  of  the  judge  on  the  report,  and  the  entry  in 
his  docket,  indicated  that  he  made  the  order  requested,  and  there 
was  evidence  tending  to  show  that  an  order  approving  the  report, 
and  authorizing  the  payment  in  question,  was  announced  by  the 
court,  and  the  attorney  who  made  the  report  understood  that  the 
order  had  been  made,  and  the  administrators  at  once,  and  appar- 
ently in  good  faith,  acted  upon  that  understanding  and  made  pay- 
ments, held  that  this  was  competent  and  sufficient  evidence  to 
warrant  the  court  in  this  case  in  making  an  order  for  the  entry, 
nunc  pro  tunc,  of  the  order  so  alleged  to  have  been  made.  ( See 
opinion  for  citations.) 

Appeal  from  Cass  District  Court— Ro^s.  0.  F. 

LooFBOUROW,  Judge. 

Piled,  May  26,  1890. 

This  is  a  proceeding  for  an  order  nunc  pro  tunc  in 
regard  to  the  payment  of  the  claims  of  creditors.  Relief 
was  granted  as  prayed,  and  defendants  appeal. 

Willard  &  Willard  and  L.  L.  DeLano^  for 
appellants.     . 

JI.  O.  Curtis y  for  appellees. 

Robinson,  J. — On  the  twentieth  day  of  April, 
1886,  the  administrators  of  the  estate  of  J.  L.  Jones, 
deceased,  tiled  in  the  circuit  court  of  Cass  county  their 
annual  report.  That  showed  that  they  had  allowed 
claims  to  the  amount  of  $7,438.94,  and  that  there  was 
then  on  hand,  as  the  proceeds  of  certain  property, 
after  paying  the  expenses  of  selling  it,  and  after  pay- 
ing all  claims  of  the  first  and  second  class,  the  sum 
of  $3,479.23.  The  administrators  asked  in  the  report 
that  an  order  be  made  allowing  them  to  pay  forty 
cents  on  the  dollar  of  the  third-class  claims.  The 
report  was  presented  to  the  court  for  approval,  and 
the  judge  of  the  court  indorsed  thereon,  in  pencil,  the 
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following:  **App.  ordered  to  make  payment  of  a 
dividend  of  forty  per  cent.'*  In  the  judge's  docket,  he 
made  the  following  entry  in  pencU:  "April  22,  1885, 
report  of  administrators  approved,  and  administrators 
ordered  to  ndake  distribution  of  funds  on  hand.''  The 
clerk  made  an  entry  in  the  proper  record  of  the  circuit 
court,  which  is  as  follows :  ''  Now,  on  this  day,  to- wit : 
April  22,  1886,  this  cause  coming  on  for  hearing  on  the 
report  of  the  administrators  filed  herein  April  20,  and 
upon  an  examination  of  said  report  by  the  court,  and  it 
appearing  therefrom  that  the  administrators  have  now 

in  their  hands  the  sum  of  $ ,  it  is,  therefore,  ordered 

by  the  court  that  the  administrators  make  distribution 
of  the  funds  in  their  hands  among  the  creditors  of  said 
estate."  Thereupon  the  administrators  paid  out  of  the 
money  in  their  hands  forty  per  cent,  of  the  claims  filed 
and  approved,  excepting  those  of  Marshall  Field  &  Co. 
and  E.  S.  Jaflfray.  Those  creditors  refused  to  accept  the 
amounts  tendered.  After  the  payments  were  made, 
Marshall  Field  &  Co.  and  others  filed  a  motion  to 
require  the  administrators  to  first  pay  their  claims, 
alleging,  as  reasons  therefor,  that  they  were  creditors  of 
a  copartnership  of  which  decedent  was  a  member  at  the 
time  of  his  death,  and  that  all  the  property  which  came 
into  the  hands  of  the  administrators  was  the  property 
of  that  copartnership,  and  as  such  liable  for  the  payment 
of  the  firm  debts ;  that  their  claims  to  the  funds  in  the 
hands  of  the  administrators  were  entitled  to  priority 
over  the  claims  of  individual  creditors  of  decedent. 

On  the  seventeenth  day  of  November,  1886,  the 
administratoi^s  filed  a  motion  to  strike  the  motion  of 
the  creditors  froni  the  files.  On  the  twentieth  day  of 
November,  1886,  the  motion  of  the  administrators  was 
overruled  ;  and  they  were  ordered  to  pay  to  certain 
creditors,  presumably  those  who  had  united  in  the 
motion,  "the  amount  ordered,  on  distribution  of  the 
funds  in  their  hands,  first  on  the  claims  of  the  above- 
named  creditors,  out  of  the  funds  in  their  hands  arising 
out  of  the  sale  of  the  stock  of  goods  sold  belonging  to 


284  SUPREME  COURT  OP  IOWA, 

Jones  V.  Field. 

the  firm  of  Jones  &  Ketchum.'*  The  order  was  excepted 
to  by  the  administrators.  It  appears  that  the  cause,  on 
motion  of  the  creditors,  was  then  set  down  for  trial,  and 
that  the  administrators  filed  an  answer  to  the  motion.  On 
the  issues  thus  raised  there  was  a  trial  by  the  court,  and 
the  cause  was  fully  submitted,  on  the  fourteenth  day 
of  March  1887.  After  the  submission,  and  on  the  same 
day,  "the  administrators  filed  motion  to  correct  record." 
On  the  seventh  day  of  May,  1887,  the  court  found 
and  adjudged  that  the  individual  creditors  of  deced- 
ent were  not  entitled  to  any  part  of  the  assets  of  his 
estate  until  the  firm  creditors  should  be  paid  in  full, 
and  that  the  order  of  April  22,  1885,  constituted  no  bar 
to  the  motion  of  the  firm  creditors,  for  the  reason  that 
it  was  merely  an  order  to  make  distribution  according 
to  law,  and  not  one  contemplated  by  section  2427  of  the 
Code.  Payment  was  ordered  made  in  accordance  with 
the  findings  of  the  court,  and  the  motion  of  the  admin- 
istrators to  correct  the  record  was  overruled.  From  the 
judgment  and  order  no  appeal  was  taken.  On  the 
eighth  day  of  June,  1888,  this  proceeding  was  com- 
menced and  resulted  in  granting  an  order  nunc  pro  tunc^ 
mjide  on  the  twenty-sixth  day  of  June,  1888. 

I.  The  order  which  the  district  court  found  that 
the  circuit  court  in  fact  made  on  the  twenty-flecond  day 
1.  EsTATMof  ^'  April,  1885,  and  which  it  directed  to  be 
nSn^pro?  *  made  of  record  as  of  the  proceedings  of  the 
fS?mOTw[jii.  court  on  that  date,  is  as  follows:  *'Thi8 
dication.  matter  coming  on  for  hearing  before  the 
court  upon  the  report  of  the  administrators  filed  herein 
on  the  twentieth  day  of  April,  1885,  and  it  appearing 
from  said  report  that  disbursements  have  been  made  by 
the  administrators  in  the  sum  of  $1,430.09  ;  that  there 
is  now  in  the  hands  of  said  administrators  cash  to  the 
amount  of  $8,479.25  ;  and  that  claims  to  the  amount  of 
$7,438.94  have  been  filed  and  allowed  as  claims  of  the 
third  class,  it  is  adjudged  that  said  report  be,  and  the 
same  is,  approved  ;  that  the  disbursements  so  made  by 
the  administrators  be  passed  to  their  credit ;  and  that 
the  said  administrators  pay  upon  the  claims  as  allowed 
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forty  per  cent,  of  the  amount  of  each  out  of  the  funds 
now  in  their  hands."  It  is  contended  by  appellants 
that  inquiry  in  this  proceeding  as  to  the  order  actually 
made  on  the, twenty-second  day  of  April,  1885,  is  barred 
by  the  adjudication  of  May  7,  1887,  which  overruled  the^ 
motion  of  the  administrators  to  correct  the  record.  It 
is  said  that  motion  asked  substantially  the  same  relief 
ss  is  demanded  in  this  case.  An  alleged  copy  of  the 
motion  is  set  out  in  the  abstract,  which  tends  to  sustain 
the  claim  of  appellants.  But  it  is  shown  that  the  motion 
«ould  not  be  found  at  the  time  of  the  hearing,  and  was 
not  presented  to  the  district  court  prior  to  the  rendering 
of  its  decision,  if  at  all.  It  will  not,  therefore,  be  con- 
sidered by  us.  The  record  in  regard  to  it,  which  was  all 
the  court  could  have  considered,  did  not  show  its  con- 
tents, nor  the  relief  which  it  demanded. 

II.     It  is  insisted  that  the  order  of  November  20, 
1886,  is  a  bar  to  this  proceeding,  for  the  reason  that  the 

motion  of  the  administrators  to  strike  from 
the  iiles  the  motion  of  the  creditors  was 
then  overruled,  and  an  order  was  made  to  pay  the  claims 
of  creditors  first  out  of  the  funds  in  their  hands.  The 
order  referred  to,  so  far  as  it  is  material  to  this  inquiry, 
is  hereinbefore  set  out.  It  appears  upon  examination 
to  be  ambiguous  and  uncertain  in  some  respects.  But 
it  is  clear,  from  the  subsequent  order  of  the  court  and 
action  of  the  parties  in  interest,  that  it  was  not  regarded 
as  having  the  effect  now  claimed  for  it  by  appellants, 
for  the  reason  that  the  cause  was  thereafter  set  down 
for  trial  on  the  merits ;  and  such  a  trial  was  had,  and 
considerable  evidence  was  introduced  as  to  the  alleged 
priority  of  the  claims  of  the  creditors.  Under  these  cir- 
cumstances the  order  of  November  20  was,  in  effect, 
merely  the  allowance  of  the  claims  of  the  creditors, 
conferring  authority  on  the  administrators  to  pay  them. 
Nothing  in  the  language  used  requires  us  to  give  to  it 
the  effect  now  contended  for  byappellants.  We  con- 
clude that  the  decision  of  the  court  below  is  not  shown 
to  be  erroneous  by  reason  of  a  prior  adjudication. 
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III.  It  is  insisted  that  the  evidence  does  not  show 
that  the  circuit  court  ever  made  the  order  as  found  by 

the  district  court,  and  that  it  does  show 
*  evidence  to     that  the  Order  actually    made    was    duly 

entered  of  record  by  the  clerk.  The  assign- 
ment of  errors  does  .not  raise  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  decisions  of  the 
court ;  but,  if  that  point  be  waived,  we  are  of  the  opin- 
ion that  there  is  not  such  an  absence  of  evidence  as 
will  authorize  us  to  interfere  with  the  order  made.    The 

> 

record  does  not  show  that  the  entry  made  by  the  clerk 
was  approved  by  the  court,  while  the  condition  of  the 
entry  appears  to  have  been  such  as  to  warrant  the  court 
in  concluding  that  it  was  unfinished.  The  blank  to 
show  the  amount  of  money  in  the  hands  of  the  adminis- 
trator was  unfilled.  The  words  ^^pro  raia^'*  had  been 
added  to  the  entry  by  the  clerk,  and  erased  by  pencil 
marks.  It  occupied  but  a  small  part  of  the  space 
assigned  to  it.  The  report  of  the  administrators  asked 
for  an  order  allowing  the  payment  of  forty  per  cent,  of 
the  claims  filed,  and  set  out  facts  which  showed  that 
such  payment  could  be  made.  The  indorsement  of  the 
judge,  and  the  entry  in  his  docket,  indicate  that  he 
made  the  order  requested  by  the  administrators.  There 
is  evidence  tending  to  show  that  an  order  approving  the 
report,  and  authorizing  the  payments  in  question,  was 
announced  by  the  court ;  and  the  attorney  who  pre- 
sented the  report  understood  that  the  order  had  been 
made.  The  administrators  at  once,  and  apparently  in 
good  faith,  acted  upon  that  understanding.  It  has  been 
held  that  there  can  be  no  judgment  until  it  is  entered 
in  the  proper  record  of  the  court.  Balm  ©.  Nunn^  63- 
Iowa,  646.  See,  also,  Miller  v.  Wolfy  63  Iowa,  237,  and 
cases  therein  cited.  But  those  cases  do  not  determine 
what  is  competent  evidence  in  a  proceeding  to  correct 
or  supply  the  record  of  a  judgment.  When  the  record 
entry  is  lost  or  destroyed,  the  judgment  may  be  shown 
by  secondary  evidence.  Moore  t>.  McKinley^  60  Iowa, 
373.    The  memoranda  of  a  judge  entered  in  his  docket 


MAY  TERM,  1890. 


287 


Brown  v.  Grand  Lodge  A.  O.  U.  W. 


are  not  required  by  law  to  be  kept,  and,  therefore,  are 
not  jBL  part  of  the  record.  But  they  are  in  the  nature  of 
instructions  to  the  clerk  ;  and,  when  duly  authenticated, 
as  they  were  in  this  case,  are  entitled  to  weight.  Keller 
«.  Killion^  9  Iowa,  629;  Smith  v.  Cumins^  52  Iowa,  144; 
In  re  Estate  of  Edwards^  58  Iowa,  433.  The  evidence 
as  to  the  order  actually  made  is  sufficient  to  sustain  the 
decision  of  the  district  court,  and  we  think  it  was  right. 
Fuller  V.  Slebhins^  49  Iowa,  376 ;  Latham  v.  MyerSj  57 
Iowa,  521.  Affirmed. 


Brown  v.  The  Grand  Lodge  op  the  A  ncient  Order 
OF  United  Workmen,  and  Grace,  Intervenor. 

Xiife  Insurance :  mutual  benefit  socibties  :  ohanqe  of  benefici- 
aries :  FRAUD.  Plaintiff  *8  father  was  a  member  of  the  defendant 
order,  and  to  him  was  issued  a  beneficiary  certificate  in  which, 
plaintiff  was  named  as  beneficiary.  This  certificate  he  delivered 
to  the  plaintiff,  who  held  possession  of  it  for  many  years, 
until  her  father  procured  it  from  her  upon  a  false  statement 
of  his  purpose,  whereupon  he  returned  it  to  the  order  and 
procured  a  new  certificate  payable  to  his  wife,  the  intervenor. 
After  this  the  father  died,  and  this  contention  is  between  plain- 
tiff and  intervenor  to  determine  who  is  entitled  to  the  benefit. 
Held  that,  under  the  by-laws  of  the  defendant  order,  which 
conferred  upon  its  members  the  unqualified  right  to  change 
the  beneficiaries  in  their  certificates  in  the  manner  in  which  the 
•change  in  this  case  was  made,  and  under  the  provisions  of  our 
statutes  (sec.  7,  chap.  65,  Laws  of  1886),  the  certificate  conferred 
upon  plaintiff  no  vested  right,  even  though  given  to  her  and  held 
in  her  possession,  and  that,  therefore,  she  could  claim  nothing 
on  account  of  the  fraud  by  which  she  was  induced  to  give  it  up, 
and  that  the  court  rightly  entered  jjadgment  for  the  intervenor. 
(See  opinion  for  citations.) 

Appeal  from  Delaware  District  Court.— Ron.  John  J. 

Ney,  Judge. 

Filed,  Mat  26,  1890. 

Action  to  recover  the  avails  of  a  certain  beneficiary 
•certificate  issued  by  the  defendant.  The  defendant, 
not  questioning  its  liability  for  the  payment  of  the 
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amount  specified  in  the  certificate,  paid  the  same  into 
court  for  the  party  legally  entitled  thereto  ;  and  hence 
the  controversy  is  between  the  plaintiff  and  the  inter- 
venor.  The  plaintiff  was  a  daughter  of  the  assured,  and 
the  intervenor  was  his  wife  by  a  second  marriage,  but 
not  the  mother  of  the  plaintiff.  Two  certificates  were 
issued  by  the  defendant,  in  the  first  of  which  the  plain- 
tiff was  named  as  beneficiary,  and  in  the.  second  the 
intervenor.  The  district  court  found  the  facts,  of  which 
the  following  are  the  substance  so  fai'  as  needed  on  this 
appeal:  About  1878  or  1879,  James  Grace  delivered 
the  first  certificate  to  the  plaintiff ;  she  being  then  about 
fourteen  years  of  age.  The  plaintiff  retained  it,  either 
in  her  own  custody  or  that  of  her  mother,  until  Febru- 
ary, 1887.  Prior  to  February,  1887,  James  Grace 
married  the  intervenor ;  and  in  February,  1887,  he 
obtained  the  certificate  from  the  plaintiff  by  represent- 
ing to  her  that  he  desired  it  for  the  purpose  of  making 
her  sister  Kate  a  joint  beneficiary  therein,  the  plaintiff 
agreeing  thereto.  At  this  time,  plaintiff  had  no  knowl- 
edge that  her  father  had  again  married.  After  obtain- 
ing the  certificate,  James  Grace  presented  it  to  the 
defendant  society,  and  obtained  a  second  certificate, 
with  the  intervenor  named  as  beneficiary.  James  Grace 
died  in  July,  1888,  and  this  action  is  to  determine  the 
rightful  owner  of  the  avails  of  the  certificate.  The 
by-laws  of  the  society  contain  the  following  provision  : 
"Any  member  holding  a  beneficiary  certificate,  desir- 
ing at  any  time  to  make  a  new  direction  as  to  its 
payment,  may  do  so  by  authorizing  such  change,  in 
writing,  on  the  back  of  his  certificate,  in  the  form  pre- 
scribed." The  district  court,  as  a  conclusion  of  law 
applicable  to  such  facts,  found  for  the  intervenor,  and 
gave  her  judgment  for  the  avails  of  the  certificate.  The 
plaintiff  appeals. 

A.  /.  P.  Oaresche  and  Branson  &  Carr^  for  appel- 
lant. 

BlatTy  Dunham  &  Norris^  for  intervenor,  appellee. 
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Granger,  J. — It  should  be  conceded  at  the  outset 
that  James  Grace  obtained  the  certificate  from  plaintiiF 
by  misrepresentation  or  fraud.  We  regard  this  fact  as 
found  by  the  district  court,  and  we  must  consider  the 
case  with  it  in  full  view.  With  this  point  settled  at 
the  outset,  we  dispose  of  much  said  in  argument  in 
relation  thereto,  and  bring  ourselves  to  what  we  regard 
as  the  controlling  question  in  the  case. 

Appellant  concedes  that  if  James  Grace  had  pro- 
cured the  certificate  with  plaintiff 's  name  therein  as  the 
beneficiary,  and  had  retained  possession  thereof,  he 
would  have  had  the  right  to  surrender  it,  and  take  a 
new  certificate  with  another  person  as  beneficiary, 
because  he  could  then  surrender  the  certificate,  as  he 
was  required  to  do  by  the  laws  of  the  order.  But  it  is 
urged  that  in  this  case  he  had  parted  with  the  posses- 
sion of  the  certificate,  and  made  a  gift  thereof  to  the 
plaintiff,  by  which  she  obtained  a  vested  right  or  inter- 
est therein ;  and  this  is  urged  as  the  distinguishing 
feature  of  the  case.  Inasmuch  as  the  certificate  was  in 
the  possession  of  James  Grace,  and  by  him  surrendered 
when  the  new  certificate  issued,  the  force  and  effect  of 
such  possession  is  sought  to  be  avoided  by  the  fact  that 
the  possession  was  fraudulent,  and  that  James  Grace 
could  legally  take  no  advantages  from  such  possession. 
We  think  it  must  be  conceded  that  the  possession  of 
the  certificate  by  James  Grace  gave  him  no  rights,  as 
against  plaintiff,  that  he  was  not  entitled  to  before  she 
surrendered  the  certificate.  If  she  had  such  a  vested 
interest  therein  that  she  could  legally  have  refused  her 
father  the  possession  thereof  for  the  purpose  of  chang- 
ing the  beneficiary,  as  he  did,  we  should  strongly 
incline  to  the  view — with  the  situation  of  this  case 
as  to  the  parties  actually  in  interest — that  he  could  not 
defeat  such  right  by  such  indirect  or  fraudulent  meth- 
ods. If,  on  the  other  hand,  she  had  no  such  interest  in 
the  certificate  as  would  justify  her  in  retaining  it  from 
him,  if  he  desired  it  for  such  purpose,  then  she  suffered 
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no  prejudice  from  the  fraud,  and  is  in  no  position  to 
complain,  or  at  least  she  is  not  in  a  position,  because  of 
fraud,  to  claim  as  absolutely  hers  what  before  was  only 
conditionally  so.     What,  then,  were  the  rights  of  the 
plaii^tiff  because  of  the  fact  of  her  possession  of  the 
certificate?    The  authorities  will  be  better  understood 
if  we  keep  in  view  the  effect  of    naming  a    person 
in  a   certificate   as  beneficiary    without   surrendering 
to  him  the  possession,  which  is  that  it  gives  to  such 
person  no  rights  before  the  death  of  the  assured,  and 
that  the  certificate  is  revocable  at  the  pleasure  of  the 
assured,  under  the  provisions  of  the  laws  of  the  society. 
The  authorities  on  the  point  are  uniform,  and  are  not 
questioned  in  this  case.     How,  then,  does  the  mere 
delivery  of  the  certificate  to  the  beneficiary  change  the 
right  ?    It  being  only  the  evidence  of  what  in  law  is  a 
mere  expectancy,  the  delivery  of  it  conveys  no  present 
right ;  for  no  present  right  exists.     The  assured  has  no 
vested  property  rights  that  he  can  convey.    Bac.  Ben. 
Soc,  sec.  289.     The  section  says:     *'The  member  of  a 
beneficiary  organization,  on  the  other  hand,  as  we  have 
seen,  has  no  property  interest  in  the  benefit,  but  only 
the  naked  power  of  designating  some  one  to  receive  it. 
This  designated  recipient,  also,  has  no  property  nor 
vested  rights  in  the  benefit,  because  his  interest  is  con- 
tingent and  uncertain ;   the  power  of  the  member  to 
revoke  the  appointment  and  substitute  a  new  benefi- 
ciary being  specially  reserved  by  the  laws  of  the  society, 
which  laws  enter  into,  and  form  apart  of,  the  contract." 
The  possession  of  the  certificate  by  the  beneficiary 
makes  her  no  more  than  a  beneficiary.     A  beneficiary 
has  no  vested  rights  until  the  death  of  the  member 
occurs.     Society  v.  BurkharU  10  N.  E.  Rep.  79 ;  Rich- 
mond V.  Johnson,  28  Minn.  447;  10  N.  W.  Rep.  596. 
In  this  respect  a  certificate  in  a  beneficiary  association 
differs  from  an  ordinary  life-policy,  and  this  difference, 
as    expressed  in  Society  v.    Bitrkhart,   suprc^  is  as 
follows :     '*  In  the  one  case  the  rights  of  the  beneficiary 
are  fixed  and  vested  from  the  moment  the  policy  takes 
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effect.  In  the  other,  they  are  subject  to  such  changes 
as  the  law  of  the  association  authorizes  the  member  to 
make.  All  that  a  beneficiary  has  during  the  lifetime  of 
a  member,  owing  to  his  right  of  revocation,  i^  a  mere 
expectancy  dependent  upon  the  will  and  pleasure  of  the 
holder  of  the  certificate.  This  expectancy  is  not  prop- 
erty. Durian  v.  Central  Verein^  7  Daly,  168."  The 
case  of  Byrne  v.  Casey y  8  S.'  W.  Rep.  88,  is  a  Texas 
case,  and  involves  the  effect  of  a  gift ;  and  that  partic- 
ular point  was  urged,  as  in  this  case.  Byrne  took  a 
certificate  in  a  benefit  association,  with  his  wife  therein 
as  beneficiary,  and  delivered  to  her  the  certificate, 
which  she  kept  for  about  one  year,  and  paid  several 
assessments  thereon,  and  delivered  it  to  the  defendant 
Casey  for  safe-keeping.  Byrne,  without  the  knowledge 
or  consent  of  his  wife,  withdrew  the  certificate  from 
Casey,  surrendered  the  same,  and  took  a  new  one  with 
Casey  and  Swasey  as  beneficiaries.  Mrs.  Byrne  had  no 
knowledge  of  any  change  in  the  certificate  until  after 
the  death  of  Byrne.  A  significant  feature  of  that  case 
is  that,  when  the  certificate  issued,  the  laws  of  the 
society  gave  a  member  the  right  to  change  the  bene- 
ficiary in  his  certificate,  with  "the  consent  of  his 
beneficiary  indorsed  thereon.*'  After  the  delivery  of 
the  certificate  to  Mrs.  Byrne,  and  without  knowledge  to 
her,  the  society  so  changed  its  laws  as  to  strike  out  the 
clause  with  reference  to  the  consent  of  the  beneficiary  ; 
and  thereafter,  and  under  the  law  as  changed,  Byrne 
effected  a  change  of  beneficiaries.  The  facts  of  that 
case  are  stronger  in  favor  of  Mrs.  Byrne  than  are  those 
of  this  case  in  favor  of  the  plaintiff.  In  that  case,  as  in 
this,  the  society  placed  the  money  in  court,  and  the 
question  was  presented  as  to  the  rights  of  the  respective 
beneficiaries.  The  court  held  in  favor  of  those  named 
in  the  latter  certificate,  and  placed  its  holding  on  the 
rule  that  *'the  beneficiaries  named  have  no  perfect  or 
vested  rights  in  the  certificate  ;  that  the  rules  as  to 
change  of  the  beneficiaries  were  for  the  protection  of 
the  order;  and  that  the  member,  under  the  by-laws, 
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could  determine  the  course  of  the  benefit  fund  against 
those  named  as  beneficiaries  in  the  certificate."  The 
court  cites  in  support  of  this  holding  Splawn  t).  Chea>^ 
60  Tex.  634 ;  Manning  o.  Ancient  Order ^  5  S.  W.  Rep. 
385  ;  and  Society  v.  Mc  Vey,  92  Pa.  St.  510. 

Keeping  in  view  the  fact  that  the  plaintiff  in  this 
case,  even  with  the  possession  of  the  certificate,  was  no 
more  than  a  beneficiary,  we  may  profitably  quote  from 
our  statute.  A  part  of  section  7,  chapter  65,  Act« 
Twenty-first  General  Assembly,  is  in  these  words: 
"Any  member  of  any  corporation,  association  or  soci- 
ety operating  under  this  act  shall  have  the  right  at 
any  time,  with  the  consent  of  such  corporation,  associa- 
tion or  society,  to  make  a  change  in  his  beneficiary, 
without  requiring  the  consent  of  such  beneficiary." 
The  act  is  one  for  the  regulation  of  mutual  benefit 
associations ;  and,  while  it  recognizes  an  authority  or 
control  as  to  such  changes  on  the  part  of  the  association, 
it  clearly  auth^orizes  such  changes  without  the  consent 
of  the  beneficiary.  Appellant  does  not  in  argument 
question  the  validity  of  this  statute  ;  and  we  must  not, 
in  any  sense,  be  understood  as  holding  that  such  a 
statute  could  operate  to  impair  vested  rights.  We  have 
cited  it  in  connection  with  authorities  holding  that 
such  beneficiaries  have  no  vested  rights. 

The  ease  of  Fisk  v.  Eq,  Aid.  Union^  from  the  supreme 
court  of  Pennsylvania  ( 11  Atl.  Rep.  84 ),  is  one,  also, 
in  \vhich  there  was  a  delivery  of  the  certificate  by  the 
wife,  who  was  a  member  of  the  union,  and  her  husband 
the  beneficiary.  Besides  the  possession  of  the  certifi- 
cate, he  paid  all  the  assessments  on  it,  and  the  wife 
changed  the  beneficiaries.  The  court  says:  *•  Not- 
withstanding the  fact  that  the  certificate  was  delivered 
to  the  plaintiff,  and  the  assessments  thereon  were  paid 
by  him,  his  wife  had  the  right,  on  presenting  it  to  the 
supreme  secretary,  to  apply  for  and  effect  a  change  in 
the  designation  of  the  beneficiary  named  therein.  *  *  * 
When  plaintiff  accepted  the  original  certificate,  and 
paid  the  assessments  thereon,  he  knew,   or  ought  to 
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have  known,  that  he  held  it  subject  to  the  right  of  his 
wife  to  change  the  designation  of  those  to  whom  the 

ft 

insurance  money  should  be  paid  upon  her  death." 
These  cases  seem  quite  conclusive  of  the  question  before 
us.  Whatever  consequences  should  attach  to  the 
fraudulent  acquirement  of  the  certificate,  it  could  not 
have  the  effect  of  creating  a  vested  right  where  none 
existed  before.  If  plaintiff,  with  the  possessioti  of  the 
certificate,  had  no  such  right  therein  as  would  defeat 
the  right  of  her  father  to  change  the  beneficiary,  sl^e 
had  no  such  right  as  would  justify  her  retention  of  it  if 
he  demanded  it  for  that  purpose. 

Appellant  cites  some  authorities  claimed  to 
announce  a  different  rule ;  but  we  think,  with  similar 
facts,  there  is  no  serious  conflict.  Some  of  the  authori- 
ties cited  by  appellant  we  have  cited  in  support  of  our 
holding.  Others  are  unlike  this  case  as  to  facts  ;  some 
of  them  being  cases  where  the  insurance  was  in  '*  old- 
line  companies,"  wherein  a  different  rule  is  conceded 
because  of  vested  rights  from  the  issuing  of  the  policy. 
With  these  views,  the  judgment  of  the  district  court 
must  be  Affirmed. 


MoCoNNELL  V.  The  City  of  Osage. 

WitneBses :  number  :  limitation  bt  court  :  appeal  :  no  excep- 
tions. "Where  at  the  opening  of  the  trial  the  court  made  an  order 
limiting  the  number  of  witnesses  on  a  material  point  to  six  on 
each  side,  and  neither  party  then  excepted  to  the  order,  Jield  that 
they  could  not  afterwards  complain  of  it  on  appeal. 

Cities  and  Towns :  defective  plane  sidewalks  :  expert  testi- 
mony AS  to  durability.  In  an  action  against  the  defendant  city 
for  an  injury  caused  by  an  alleged  rotten  sidewalk,  which  had 
been  constructed  and  in  use  for  twelve  years,  the  plaintiff 
offered  certain  witnesses,  whose  competency  is  not  questioned,  to 
testify  as  to  the  length  of  time  the  kind  of  lumber  of  which  the 
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walk  was  constructed  would  last.  Held  that  it  'was  error  to 
exclude  it  on  the  ground  that  it  was  not  a  proper  subject  for 
expert  testimony.  ( Compare  Ferguson  v.  Davis  County,  67  Iowa, 
601,  and  MtUdowney  v.  Railway  Co,,  86  Iowa,  462.) 


8. 


6. 


6. 


7. 


: :  NOTICE  OP  DEPECT :  EVIDENCE.  In  such  case,  plain- 
tiff was  injured  by  tripping  on  a  loose  board  in  the  walk,  and, 
with  a  view  to  show  that  the  city  knew  or  should  have  known  the 
condition  of  the  walk  where  the  injury  occurred,  she  offered  to 
prove  a  defective  condition  of  the  walk  the  entire  length  of  the 
block.  Held  that  it  was  error  to  reject  the  testimony.  (Arm- 
strong «.  The  Town  of  Ackley,  71  Iowa,  76,  followed ;  Ruggles  v. 
Town  of  Nevada,  68  Iowa,  185,  distinguished.) 

Eridenoe:  repetition:  exclusion.  T^here  a  witness  has 
already  answered  a  proper  question,  it  is  not  error  to  exclude  it 
when  asked  a  second  time. 

Personal  Injories :  evidence  :  declarations  as  to  forher 
STATE  OF  HEALTH.  Plaintiff,  in  an  action  for  personal  injuries, 
having  testified  as  to  her  good  physical  condition  as  far  back  as 
1870,  held  that  statements  made  by  her  to  others  not  earlier  than 
1866  or  1867,  and  later,  were  not  too  remote  to  be  shown  as  affect- 
ing the  truth  of  her  testimony. 


: .    CONFIDENTIAL     COMMUNICATIONS    TO     PHYSICIAN  : 

WAIVER.  Plaintiff  in  such  case  having  testified  that  she  had,  prior 
to  her  injury,  worked  on  the  farm,  and  traveled  and  sold  books 
and  sewing  machines ;  that  since  the  birth  of  her  children  her 
health  had  been  good  ;  that  she  had  done  heavy  work  indoors  and 
outdoors ;  that  she  had  been  sick  but  little ;  and  that  Dr.  C.  had 
been  her  attending  physician  at  times,  held  that  her  so  testifying 
was  not  a  waiver  of  her  right  to  object,  under  section  8643  of  the 
Code,  to  the  testimony  of  said  D^.  C,  when  offered  to  contradict 
her,  in  which  he  related  confidential  communications  made  by  her 
to  him,  and  necessary  for  her  proper  treatment.  The  fact  that 
plaintiff  *s  testimony  in  such  case  is  false  does  not  constitute  such 
waiver,  since  the  court  cannot  assume  that  it  is  false  when  the 
forbidden  communications  are  offered.  ( See  opinion  for  review 
of  authorities  bearing  upon  the  question.) 


: : :  INQUIRY  AS  TO.    Plaintiff  in  such  case,  as  a 

witness  for  herself,  upon  cross-examination,  was  asked :  '*  Are 
you  willing  that  the  physicians  who  have  treated  you  for  the  last 
ten  or  fifteen  years  may  disclose  to  this  jury  any  conversation  you 
made  to  them,  at  times  they  treated  you,  in  reference  to  your  con- 
dition?" Held  that  it  was  error  to  compel  plaintiff  to  answer  it ; 
it  being  an  improper  subject  for  inquiry,  under  section  8648  of  the 
Code,  and  plaintiff 's  negative  answer  having  a  tendency  to  dis- 
credit her  with  the  jury. 
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Appeal  from  MitcheU  District    Court. — Hon.   J.  B. 

Cleland,  Judge. 

Filed,  May  27,  1890. 

Action  for  personal  injuries  sustained  by  falling 
on  a  sidewalk  in  the  defendant  city.  Tiiere  was  a  judg- 
ment for  defendant,  and  the  plaintiff  appeals. 

F.  F.  Coffin^  (?.  E.  Marshy  and  Owramins  <fe  Wright^ 
for  appellant. 

W.  L.  Eatoriy  for  appellee. 

Granger,  J. — I.    The  trial  court  limited  the  num- 
ber of  witnesses  for  each  side  to  six  on  the  question  of 
1.  wiTMssM :    ^®  general  condition  of  the  walk  where  the  v 
fiS^n^b^'  plaintiff  was  injured,   and    the    appellant 
J^^VncP'ex-  complains  of  such  action  of  the  court.    So 
ceptioDB.        f^  g^g  ^^  ^g^jj  judge,  the  order  was  made 

near  the  commencement  of  the  trial,  and  without 
objection  by  either  party.  Later  plaintiff  desired  to 
introduce  additional  witnesses,  which  the  court  refused. 
From  the  state  of  the  record,  it  does  not  appear  that 
the  question  is  properly  before  us  for  review,  for  we 
find  no  exceptions  taken  to  the  action  of  the  coprt.  If 
the  order  was  made  without  objection,  we  must  assume 
that  the  parties  assented  thereto ;  and  of  such  action 
they  could  not  afterwards  complain. 

II.  The  testimony  tends  to  show  that  the  sidewalk 
on  which  the  injury  occurred  was  in  a  rotted  condition, 

so  that  the  sills  would  not  retain  the  nails. 

S.  CiTim  ana       _  i.t.ii  -i  j.  -i         ai 

towns :  defeo-  by  which  the  boards  were  fastened  to  them. 

tive  plank  ^ 

sidewalks:      The  sidewalk  was  built  in  1872,   and  the 

expert  testl-  ' 

SSitiSty*^     accident  happened  in  1884.     The  walk  was 

built   by    the   defendant   city.      The    law 

requires  it  to  use  reasonable  diligence  in  keeping  its 

walks  in  suitable  repair.    As  bearing  on  the  question 

of  defendant's  negligence,  the  plaintiff  offered  certain 
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witnesses,  whose  competency  is  not  questioned,  to 
testify  as  to  the  length  of  time  the  kind  of  lumber  of 
which  the  walk  was  constructed  would  last.  Under  the 
objections  of  the  defendant,  it  was  excluded,  and,  as  we 
understand,  on  the  theory  that  it  was  not  a  proper  sub- 
ject for  expert  testimony.  We  think  the  testimony 
should  have  been  admitted.  A&  was  said  in  Ferguson 
V.  Davis  County^  67  Iowa,  601,  we  may  say  in  this  case : 
"Conceding  that  the  knowledge  is  such  as  may  be 
acquired  by  observation,  yet  the  matter  is  one 
which  all  persons  do  not  have  the  inclination  nor  the 
opportunity  to  observe  ; "  and,  while  the  judgments  of 
persons  generally  might  not  differ  to  any  great  extent 
on  such  a  subject,  we  believe  that  persons  who  have  not 
given  the  matter  particular  thought  or  observation 
would  in  their  judgments  make  years  of  difference. 
Much  would  depend  on  their  business,  and  their  oppor- 
tunities for  such  observation.  The  business  of  many 
men  would  operate  to  almost  entirely  exclude  them 
from  such  observations,  and  there  would  be  nothing  to 
particularly  call  their  attention  to  the  subject.  The 
case  of  Middowney  v.  Railway  Co.y  36  Iowa,  462,  cited 
by  appellee,  is  by  no  means  against  this  view.  It  is 
there  said  :  "  It  is  often  very  diflBcult  to  determine  in 
regard  to  what  particular  matters  and  points  witnesses 
may  give  testimony  by  way  of  opinion.  It  is  doubtful 
whether  all  the  cases  can  be  harmonized,  or  brought 
within  any  general  rule  or  principle."  It  seems  to  us 
quite  clear  that  the  judgment  of  men  whose  business 
and  observations  give  them  accurate  information  on  the 
question  of  durability  of  material  in  bridges  or  walks 
would  be  of  great  value  to  a  jury  in  properly  determin- 
ing such  a  question.  No  question  as  to  the  competency 
of  the  witnesses,  or  the  materiality  of  the  testimony 
offered,  is  made  in  the  case.  Our  holding  is  that  the 
jury  in  such  cases  may  be  aided  by  the  testimony  of 
competent  witnesses.  It  is  doubtful  if  for  this  error, 
alone  we  should  have  reversed  the  case ;  there  being  so 
much  other  evidence  as  to  the  condition  of  the  walk. 
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III.  The  plaintiflE  was  injured  by  tripping  on  a 
loose  board  in  the  walk  ;  and,  with  a  view  to  show  that 
3^ . .      the  city  did  or  should  have  known  of  the 

?eot^®evi'^^   condition  of    the  walk  where  the    injury 
dence.  occurred,  she  offered  to  prove  a  defective 

condition  of  the  walk  the  entire  length  of  the  block. 
The  offer  was  refused.  In  this  the  court  erred.  The 
point  is  clearly  controlled  by  the  case  of  Armstrong  v. 
Town  of  Acklej/y  71  Iowa,  76.  Appellee  thinks  the 
point  should  be  controlled  by  Ruggles  v.  Town  of 
Nevada^  63  Iowa,  185.  The  offer  in  this  case  was  to 
prove  a  continuous  condition  of  the  walk  from  the  place 
of  injury.  In  the  Buggies  case  the  inquiry  was  not  as 
to  the  continuous  condition  of  the  walk,  but  it  was 
as  to  another  place,  "near  there"  or  ''in  that  local- 
ity." The  accident  in  that  case  was  also  caused  by  a 
loose  board,  and  a  defect  at  some  other  place  near  there 
would  not  be  as  likely  to  show  the  particular  defect 
complained  of  as  would  the  fact  that  the  defect  com- 
plained of  was  a  part  of  one  continuous  defect;  and 
that  is  a  distinguishing  feature  of  the  cases. 

IV.  There  was  testimony  tending  to  show  that, 
because  of  plaintiff's  injuries,   her  spine  and  nervous 

system  were  affected;  and  it  was  claimed 
'  repetuion':      that  her  injuries  w^ere  permanent.     One  Dr. 

Russell,  who  had  attended  her,  after  testi- 
fying as  to  her  condition,  was  asked  this  question: 
''Where  there  is  an  injury  to  the  nervous  system,  in 
shock  or  strain  to  the  spinal  column,  of  such  a  character 
that  it  continues  for  a  period  of  two  and  a  half  years, 
occasioned  by  a  fall,  what  are  the  probabilities  or 
chances,  in  your  opinion^  as  to  the  recovery  of  a  person, 
or  not?"  An  objection  to  the  question  was  sustained, 
and*  on  appeal,  appellee  does  not  question  the  admissi- 
bility of  such  proof;  but  its  contention  is  that  the 
doctor  had  before  given  the  answer  sought  by  the  ques- 
tion, and,  inferentially,  that  there  could  havQ  been 
no  prejudicial  error  in  the  ruling.  In  this  we  think 
appellee  is  correct,  and  we  have  only  given  the  point 
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this  notice  to  avoid  a  misapprehension  on  another 
trial. 

V.  Several  lady  witnesses  were,  against  the  objec- 
tions of  the  plaintiff,  permitted  to  testify  as  to  state- 

ments    made  to  th,em  by  plaintiff,    many 
'  injaries:        years  before  the  accident,  as  to  her  health. 

evidence:  *' 

declarations    -Jt  is  Urged  that  such  Statements,  if  made, 

as  to  former  ^  '  ' 

h^fith*^  are  too  remote,  and  hence  incompetent. 
The  plaintiff,  as  affecting  the  question  of 
the  damage  she  had  sustained  from  the  injury,  had 
given  testimony  as  to  her  health  and  ability  to  perform 
labor  at  least  as  far  back  as  1870,  showing  that  she  was 
a  strong,  robust  woman.  .  In  view  of  this  fact,  we  think 
the  proof  of  statements  made  by  her  not  earlier  than 
1866  or  1867,  and  later,  were  not  too  remote  to  be  con- 
sidered as  affecting  the  truth  of  her  statements. 

VI.  Dr.  S.  B.  Chase,  being  a  witness  for  the 
defendant,  testified  that  he  treated  the  plaintiff  profes- 
^  . .      sionally  in  the  years  1866,  1867  arid  1871. 

oommanioa-  ^^  doiug  SO,  agaiust  the  objections  of  the 
ph^s^ician :  plaintiff,  he  related  confidential  communica- 
waiver.  tious  made  to  him,   and  necessary  for  her 

proper  treatment.  Code,  section  3643,  provides:  *'No 
practicing  attorney,  counselor,  physician,  surgeon,  min- 
ister of  the  gospel  or  priest  of  any  denomination  shall  be 
allowed,  in  giving  testimony,  to  disclose  any  confiden- 
tial communication  properly  intrusted  to  him  in  his 
professional  capacity,  and  necessary  and  proper  to 
enable  him  to  discharge  the  functions  of  his  ofiSce 
according  to  the  usual  course  of  practice  or  discipline. 
Such  prohibition  shall  not  apply  to  the  cases  where 
the  party  in  whose  favor  the  same  are  made  waives  the 
rights  conferred."  The  only  theory  upon  which  the 
action  of  the  court  is  sought  to  be  sustained  is  that 
plaintiff  waived  the  provisions  of  the  statute  in  her 
favor.  It  will  be  observed,  from  the  closing  sentence  of 
the  section,  that  the  party  in  whose  favor  the  prohibi- 
tion is  may  waive  it.  The  facts  urged  as  constituting 
the  waiver  are  as  follows :     The  plaintiff  was  a  witness 
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in  her  own  behalf,  and  testified  that  she  had  worked  on 
the  farm,  and  traveled  and  sold  books  and  sewing 
machines;  that,  since  the  birth  of  her  children,  her 
health  had  been  good ;  that  she  had  done  heavy  work 
indoors  and  outdoors  ;  and  that  she  had  been  sick  bat 
little.  It  may  be  said  that  her  testimony,  if  trne, 
showed  her  to  be  a  remarkably  robust  and  vigorous 
woman.  She  also  stated  that  Dr.  Chase  had  been  her 
attending  physician  at  times.  Counsel  for  appellee 
states  his  proposition  in  support  of  a  waiver  as  follows : 
*' Having  assumed  to  state  what  her  physical  condition 
had  been  for  several  years  immediately  preceding  her 
injury,  having  assumed  to  narrate  and  describe  all  the 
ailments  and  disabilities  that  had  affected  her  during 
that  period,  and  named  her  attending  physician,  if  her 
testimony  therein  was  simulated  and  false,  she  could 
not  plead  the  statute  privilege  when  the  defendant 
offered  to  impeach  her  therein  by  producing  her  said 
physician.  Dr.  Chase,  or  any  other  physician  in  attend- 
ance with  him  as  assistant."  It  will  be  observed  that 
the  ground  on  which  the  waiver  is  based  is  that  the 
plaintiff  had  given  false  testimony.  It  may  be  well  to 
briefly  inquire  how  such  a  rule  would  operate  in  prac- 
tice. If  the  waiver  is  only  because  the  testimony  given 
is  false,  that  fact  must  appear  before  the  testimony  can 
properly  be  admitted.  Will  the  court,  when  such 
testimony  is  offered,  assume,  as  a  basis  for  its  admis- 
sion, that  the  statements  made  by  the  plaintiff  are 
untrue  ?  If  so,  it  must  be  because  the  law  justifies  the 
assumption ;  and,  if  it  does,  why  not  at  once  declare 
fhem  false,  and  not  attempt  to  prove  what  must  be 
assumed  as  a  basis  for  the  proof?  If  '^the  statute 
privilege  "  is  claimed,  it  must  be  when  the  testimony  is 
offered ;  and,  if  false  testimony  is  the  basis  of  its  admis- 
sion,  the  fact  must  then  appear.  If  it  appears,  there  is 
no  necessity  for  proof  to  show  it.  The  ruling  must  be 
the  same  as  if  the  cause  was  tried  to  the  court  without 
a  jury.  It  is  not  difficult  to  see  that  the  rule  could  not 
obtain  in  practice.     If  a  waiver  can  be  claimed  because 
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of  the  testimony  of  the  plaintiff,  it  must  be  alotie  because 
the  opposite  party  desires  to  contradict  the  plaintiff  by 
testimony  of  the  physician,  and  leave  the  falsity  of  her 
statements  for  determination  by  the  jury.  All  that  can 
be  said  at  the  time  of  admission  is  that  a  party  claims 
her  statements  to  be  false.  If  at  the  conclusion,  with 
the  testimony  admitted,  her  statements  are  found  to  be 
true  as  against  those  of  the  physician,  what  is  the  situa- 
tion ?  The  testimony  has  been  used  to  defeat  the  truth, 
and  the  statute  as  to  prohibiting  such  testimony 
violated.  It  is  not  enough  to  say  that  in  some  cases  it 
may  operate  to  defeat  the  designs  of  falsehood.  Such  a 
rule  would  practically  annul  the  provisions  of  the 
statute.  It  could  not  be  questioned  that  greater  free- 
dom as  to  such  testimony  would  in  some  cases  work 
good  results,  and  in  others  bad.  It  is  a  proper  matter 
for  legislative  regulation;  and,  after  considering  the 
reasons  for  and  against  the  rule,  it  has  placed  the  obli- 
gation of  secrecy  on  the  lips  of  the  physician  unless  it 
is  removed  bj'^  the  party  in  whose  interest  it  was  so 
placed.  The  statute  should  be  looked  at  practically  to 
know  the  legislative  intent.  It  does  not  provide  for 
such  secrecy  except  in  cases  wheriB  testimony  as  to  such 
communications  is  necessary  to  contradict,  or  prove  that 
the  party  has  testified  falsely,  but  the  secrecy  remains 
unless  waived.  We  think  the  rule,  on  reason,  is  against 
the  position  of  appellee.. 

Let  us  look  to  the  authorities,  briefly.  Several 
cases  are  cited  by  appellee,  some  of  which  we  notice. 
McKinney  v.  Railway  Co,,  104  N.  Y.  352;  10  N.  E. 
Rep.  544,  is  one  wherein  the  party  entitled  to  the  prohi- 
bition put  the  physician  on  the  stand  as  a  witness,  and 
the  facts  were  there  stated.  In  another  trial  of  the 
same  case  the  other  party  called  the  physician  to  show 
the  same  facts ;  and  the  court  held  that,  she  herself 
having  used  the  physician,  and  by  him  made  public  the 
confidential  matter, — having  herself  *' removed  the  seal 
from  the  lips  of  the  witness," — the  evidence  could  be 
received.     How  different  the  cases !    In  that  case  the 
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lips  of  the  physician  were  sealed  in  the  plaintiff's 
interest.  She  removed  the  seal  to  allow  him  to  speak. 
The  holding  was  that  she  could  not  in  that  case  replace 
it.  In  this  case,  Dr.  Chase  was  allowed  to  speak  against 
the  objections  of  the  plaintiff,  not  by  her  permission, 
nnless  that  permission  is  to  be  implied  from  the  fact  of 
her  giving  testimony.  The  case  cited  does  not  go  to 
that  extent,  and  is  not  an  authority  for  such  a  rule. 
The  case  of  Brown  v.  Insuzance  Co,^  32  N.  W.  Rep. 
610,  is  a  Michigan  case,  and  the  holding  Is  that,  the 
plaintiff  having  stated  in  her  application  for  life  insur- 
ance that  Dr.  H.  had  treated  her  for  typhoid  fever, 
he  could  be  allowed,  against  her  objection,  to  testify 
whether  he  had  so  treated  her  or  not.  The  court  says  : 
*'  The  fact  as  to  treatment  or  non-treatment  for  this  dis- 
ease was  not,  under  the  circumstances  of  this  case,  a 
matter  of  privilege  upon  which  the  plaintiff  could 
insist."  The  same  question  is  not  in  this  case,  nor  is  it 
an  authority  for  our  guidance.  We  are  not  holding 
that,  if  plaintiff  had  testifiedthat  Dr.  Chase  treated  her 
for  a  particular  disease,  he  might  not  have  stated, 
against  her  objection,  whether  he  did  or  not.  Such  a 
question  would  not  necessarily  have  involved  a  "con- 
fidential communication."  In  Dotton  v.  Village  of 
Albion,  67  Mich.  576 ;  24  N.  W.  Rep.  786,  also  a 
Michigan  case,  we  think  counsel  misapprehended  the 
import  of  the  ruling.  It  seems  to  be  in  support  of  our 
view,  so  far  as  it  is  an  authority  in  the  case.  It  is  a  case 
in  which  one  pf  two  attending  physicians  was  made  a 
witness  for  plaintiff,  and  testified  as  to  the  effect  of  her 
injuries,  and  alsp  as  to  her  previous  good  health.  The 
defense  endeavored  to  show  that  she  was  before  afflicted 
with  chronic  ailments,  and  for  that  purpose  called  other 
attending  physicians  ;  but  the  court  excluded  their  tes- 
timony. On  appeal  it  was  urged  that  the  court  erred  in 
so  doing,  "  because  the  plaintiff  waived  her  privilege  to 
have  the  seal  of  professional  confidence  preserved 
unbroken  when  she  put  her  own  physician  on  the  stand 
to  testify  to  her  condition."     To  this  the  court  said, 
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no ;  that,  as  to  the  witness  she  used,  she  doubtless  did 
to  the  extent  she  examined  him,  but  not  as  to  others. 
The  case  has  no  reference  to  a  waiver  being  implied 
because  of  false  statements  by  the  plaintiflE  as  to  condi- 
tions known  to  a  physician.  This  case  cites  in  its  sup- 
port that  of  Campau  ©.  Norths  39  Mich.  606,  on  which 
counsel  for  appellee  seems  to  place  much  reliance.  In 
that  case  the  question  of  a  waiver  is  not  presented  or 
referred  to.  The  plaintiff  claimed  to  have  been  injured 
by  the  violence  of  the  defendant  while  in  his  employ, 
and  she  gave  testimony  as  to  her  being  ruptured,  by  his 
violence.  The  trial  involved  an  inquiry  as  to  her  condi- 
tion before  the  injury,  she  having  testified  that  she  was 
previously  in  good  health.  On  cross-examination  she 
denied  that  she  had  admitted  to  her  attending  physician 
that  she  was  ruptured  before  the  injury.  The  physician 
being  called  to  contradict  her,  his  testimony  was  admit- 
ted. But  the  court  does  not  jjut  its  rulings  on  the 
ground  that  she,  by  her  testimony,  had  waived  the 
provisions  of  the  statute  in  her  favor,  but,  as  we  under- 
stand, she  had  never  brought  herself  within  its  provis- 
ions. The  particular  ground  of  the  holding  is:  "It 
does  not  appear  in  the  record,  from  the  doctor's  testi- 
mony or  in  any  way,  that,  in  case  she  made  the  admis- 
sion as  to  the  pre-existence  of  the  rupture,  and  as  to  its 
being  caused  by  the  plaintiff  in  error,  it  was  informa- 
tion necessary  to  enable  the  doctor  to  prescribe  for  her 
as  a  physician,  or  to  do  any  act  for  her  as  a  surgeon. 
And  yet  this  is  one  of  the  fundamental  conditions  for 
exclusion  which  the  statute  specifies."  It  is  not  urged 
in  this  case  but  that  the  plaintiff,  under  the  facts,  was 
entitled  to  protection  unless  she  had  waived  it ;  and  the 
case  does  not  hold  that  the  giving  of  false  testimony, 
which  it  might  be  desirable  to  contradict,  would  consti- 
tute a  waiver.  We  need  not  notice  other  errors  of  the 
same  character. 

VII.     While  plaintiff  was  on  the  witness  stand,  and 
being    cross-examined,    she   was  asked  this  question: 
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"C.     Are  you  willing  that  the.  physicians 

*  — ;  inquiry   who  have  treated  you  for  past  ten  or  fifteen 

years  may  disclose  to  this  jury  any  conver- 
sation you  made  to  them,  at  times  they  treated  you,  in 
reference  to  your  condition  ? "  Objections  to  the  ques- 
tion being  overruled,  the  plaintiff  answered  that  she 
was  not.  The  ruling  is  assigned  as  error,  and  we  think 
it  was  manifestly  so.  Counsel  for  appellee  does  not  in 
argument  attempt  to  vindicate  the  ruling,  and  it  would 
seem  that  an  attempt  must  result  in  failure.  The 
statute  gives  the  prohibition.  It  is  a  legal  right,  and  a 
party  should  no  more  be  required  to  state  under  oath 
that  he  did  not  want  to  surrender  it  than  any  other 
legal  right  he  possessed.  We  think  a  fair  trial  requires 
that  such  a  matter  should  not  even  be  referred  to  ;  that 
a  jury  should  not  be  impressed  with  a  belief  that  there 
is  even  reluctance  to  giving  such  assent.  The  subject- 
matter  of  such  a  waiver  has  no  place  for  reference  in 
the  taking  of  testimony  except  by  the  party  permitted 
to  make  it.  That  prejudice  resulted  from  the  ruling  in 
question  is  more  than  probable.  After  making  oath 
that  she  would  not  consent  to  the  testimony,  the  jury 
was  left  to  assume  something,  — we  know  not  what.  •  It 
would  naturally  believe  that,  if  assent  had  been  given^ 
testimony  unfavorable  to  the  plaintiff  would  have  been 
the  result.  However,  we  need  not  speculate  as  to  the 
probable  consequences.     It  was  clearly  error. 

VIII.  Some  eri'ors  are  assigned  as  to  instructions 
which  we  think  it  unnecessary  to  consider,  as  the  same 
objections  will  not  likely  arise  on  another  trial.  We 
call  attention  to  the  definition  of  the  word  *'  negligence  " 
in  the  fifth  instruction,  with  the  suggestion  that  its 
correctness  is  seriously  questioned,  and  may  be  doubted. 

Because  of  the  errors  pointed  out  in  this  opinion, 
the  judgment  of  the  district  court  is 

Reversed. 
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St.  Clair  v.  The  Chicago,  Burlington  and  Quinoy 

Railway  Company. 

1.  Bailroads:  delay  in  carrying  onions:  presumption.  A  oar  of 
onions  was  delivered  to  the  defendant  at  noon,  on  Tuesday,  for 
transportation  a  distance  of  sixty-four  miles.  It  did  not  reach  its 
destination  until  the  next  Saturday  evening,  vrhen  the  onions  were 
spoiled.  Held  that  the  jury  was  justified  in  finding,  from  the 
time  consumed,  that  defendant  was  negligent,  in  the  absence  of 
evidence  showing  reasonable  cause  for  the  delay. 

2.     : :  EVIDENCE :  perishable  nature  op  property.    In 

such  case  plaintiff 's  witnesses  testified  that  onions  shipped  in  bulk 
in  a  closed  car  in  the  month  of  October  would  spoil  in  four  days, 
and  defendant's  witnesses  testified  that  they  would  not ;  but  the 
onions  in  this  case  w.ere  shown  to  be  sound  when  shipped,  and 
spoiled  when  they  reached  their  destination.  Held  that  the  jury 
was  justified  in  believing  plaintiff  *8  witnesses  as  to  the  perishable 
nature  of  the  property. 

8.     :  :  delay  OP  consignee  in  unloading  :  instruction. 

In  such  case,  where  the  evidence  showed  that  the  onions  wey^ 
spoiled  and  practically  worthless  when  the  car  arrived  on  Satur- 
day, held  that  defendant  could  not  complain  of  an  instruction  to 
the  effect  that  if  they  could  have  been  saved  by  unloading  them  on 
Sunday,  and  they  were  spoiled  by  reason  of  the  consignee's  failure 
to  so  unload  them,  plaintiff  could  not  recover  ;  for  such  instruction 
was  more  favorable  to  defendanc  tnan  the  facts  required. 

Appeal  from  Pottawattamie  District  Court. — Hon.  H. 

E.  Deemer,  Judge. 

.  Filed,  May  27,  1890. 

Action  to  recover  damages  for  delay  in  shipping  a 
carload  of  onions  from  Carson,  Iowa,  to  Omaha, 
Nebraska,  by  reason  of  which  delay  it  is  claimed  that 
the  onions  became  heated,  damaged  and  worthless. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  plaintiff.     Defendant  appeals. 

Wriffhtj  Baldioin  &  Haldane^  for  appellant. 

Fiank  Shinn^  for  appellee. 
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RoTHROCK,  C.  J. — I.  It  is  conceded  that,  in  the 
month  of  October,  1886,  the  plaintiff  shipped  a  carload 
1  i?AiLB0AD8  •  ^'  onions  over  the  defendant's  railway  from 
??iD|!?nfoM:  Carson,  Iowa,  to  Omaha,  Nebraska,  a  dis- 
preaumption.  tance  of  sixty-four  miles.  The  principal 
question  discussed  by  counsel  is  that  the  verdict  is  not 
supported  by  the  evidence.  There  is  a  conflict  in  the 
evidence  as  to  the  time  when  the  car  was  loaded  and 
ready  for  shipment  at  Carson.  The  jury  was  fully  war- 
ranted in  finaing  from  the  testimony  of  the  witnesses 
that  the  loading  of  the  onions  was  completed  at  about, 
noon  on  Tuesday,  the  fifth  day  of  October,  1886,  and 
that  the  car  was  billed  at  that  time,  and  that  it  might 
have  been  sent  forward  in  a  train  that  left  that  station 
at  2  :  30  p.  m.  on  that  day.  Indeed,  we  think  that  the 
foregoing  facts  were  proven  by  a  clear  preponderance  of 
the  evidence.  It  is  conceded  that  the  car  was  not. for- 
warded until  October  6,  1886,  at  2 :  30  p.  m.,  and  that  it 
did  not  reach  Omaha  until  Saturday  afternoon  or  even- 
ing, at  which  time  the  car  was  opened,  and  a  wagon -load 
taken  out,  and  the  onions  were  found  to  be  badly  dam- 
aged by  heating.  It  is  claimed  that  there  is  no  evidence 
that  the  delay  in  shipment  was  unreasonable ;  that  the 
line  of  railroad  is  not  continuous  between  the  points  of 
shipment  and  destination,  and  that  three  transfers  were 
necessary  ;  and  that  for  these  reasons  the  jury  could  not 
properly  have  found  that  there  was  unreasonable  delay. 
We  think  that  it  is  within  common  knowledge  that 
freight  ought,  ordinarily,  to  be  transported  by  railroad 
a  distance  of  sixty- four  miles  in  less  time  than  four 
days;  and  there  is  no  evidence  showing  how  many 
transfers  of  the  car  were  required  to  be  made.  Where, 
on  the  face  of  the  transaction,  the  time  of  shipment 
appears  to  be  unreasonable,  if  there  is  any  excuse  for 
the  delay,  we  think  it  is  incumbent  on  the  carrier  to 
account  for  the  delay. 

II.    It  was  shown  beyond  controversy    that  the 
onions  were  sound  and  in  good  condition  when  they 
Vol.  80—20 
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were  placed  in  the  car  at  Carson,  and  there 
is  no  conflict  in  the  evidence  that  they  were 
damaged,  and  practically  worthless,  when 
the  car  was  placed  on  the  sidetrack  at 
It  follows  that,  if  the  onions  spoiled  by  rea- 
son of  the  delay  in  the  shipment,  the  defendant  is  liable. 
There  is  a  conflict  in  the  evidence  on  the  question  as  to 
whether  onions  will  become  damaged  in  the  month  of 
October  by  being  loaded  in  bulk,  and  kept  in  a  closed 
car  for  four  days.  We  need  not  set  out  the  testimony 
of  the  witnesses  on  this  question.  The  plaintiff's  wit- 
nesses testified  that  they  would  become  damaged,  and 
the  defendant's  witnesses  testified  that  they  would  not. 
As  we  have  said,  the  onions  were  shown  to  have  been 
in  good  condition  when  placed  in  the  car,  and  in  bad 
condition  when  the  car  was  opened  at  Omaha.  This 
fact  no  doubt  had  a  controlling  infiuence  with  the  jury 
in  believing  the  plaintiff's  witnesses  upon  the  question 
as  to  the  perishable  nature  of  the  property. .  Our  con- 
clusion is  that  we  cannot  disturb  the  verdict  on  the 
ground  of  a  want  of  evidence  to  sustain  it. 

III.     The  court,  among  other  instructions,  directed 
the  jury  as  follows :     *'In  arriving  at  your  conclusion 

on  the  subject  as  to  what  was  a  reasonable 


■  delay  of  con-  time  witMu  which  to  unload  the  onions,  you 
loadtSjc?  "°*   should  consider  their  condition  when  they 

instraotion.  v.    n  r\        -u  ji  ij«  -x* 

reached  Omaha,  and  were  placed  in  position 
so  as  to  be.  unloaded ;  and,  if  you  find  that,  when  they 
reached  their  destination,  they  were  what  is  called  in  the 
evidence  'heated,'  and  this  was  known  to  the  consignee, 
then  more  care  and  diligence  would  be  required  on  the 
part  of  the  consignee  than  if  they  were  in  good  condi- 
tion when  they  were  received.  Should  you  conclude 
that  the  onions  were  in  such  condition  when  they 
reached  Omaha  that  the  consignee  thereof  could  have 
saved  them  by  unloading  them  on  Sunday,  and  that,  by 
reason  of  his  failure  to  unload  them  on  that  day,  they 
were  spoiled,  then  plaintiff  could  not  recover ;  for  the 
rule  is  that,  ordinarily,  a  person  is  not  compelled  nor 
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allowed  to  unload  .freight  on  the  Sabbath  day.  But,  if 
the  goods  are  perishable,  and  on  account  of  their  condi- 
tion will  be  lost  unless  unloaded  on  Sunday,  then  the 
law  requires  the  consignee  to  take  such  steps  as  are  rea- 
sonably necessary  to  unload  and  save  the  goods,  and 
requires  him  to  work  on  Sunday,  if  by  that  means  he 
can  save  the  goods/'  It  is  claimed  by  counsel  for  appel- 
lant that  this  instruction,  when  applied  to  the  facts  of 
the  case,  is  erroneous  ;  and  an  instruction  was  asked  by 
defendant  to  the  effect  that  there  was  evidence  in  the 
case  tending  to  show  that  the  onions  had  only  com- 
menced to  heat  at  the  time  of  their  delivery,  on  Satur- 
day evening,  and  that,  if  the  jury  should  find  from  the 
evidence  that,  if  the  consignee  had  continued  to  unload 
the  car  on  Saturday,  and  properly  cared  for  the  onions 
after  taking  them  from  the  car,  they  would  have  been 
saved  from  decay,  the  defendant  would  be  liable  only 
for  such  damages  as  the  evidence  showed  the  property 
sustlained  prior  to  its  delivery  to  the  consignee.  This 
instruction  was  refused.  We  think  the  court  did  not 
err  in  giving  the  instruction  complained  of,  and  in  refus- 
ing the  instruction  asked  by  defendant.  The  evidence 
shows  that  the  onions  wiere  practically  worthless  when 
the  car  was  opened.  All  of  the  witnesses  who  examined 
the  wagon-load  taken  from  the  car  on  Saturday  so  stated 
on  the  trial.  And  we  think  that  the  instruction  given 
by  the  court  as  to  the  duty  of  the  consignee  to  unload 
the  car  on  Sunday  was  really  more  favorable  to  the 
defendant  than  the  facts  in  the  case  required.  The 
judgment  of  the  district  court  is  Affirmed. 


Searle  et  al.  v.  Fairbanks,  Morse  &  Co.  et  al.         -wm 

114    tt40 

1.    Judgment:  against  garnishee  :  fraud  :  setting  asu>b.    Plain-     142    394 

tiff  was  garnished  on  execution  at  the  suit  of  defendants  against     ' 

one  T.,  and  he  answered  that  he  had  money  and  notes  belonging 
to  T.,  but  afterwards,  and  before  judgment  was  rendered  on  his 
answer,  he  discovered  that  the  T.  whose  money  and  notes  he  held 
was  not  the  T.  against  whom  the  execution  ran>  and  he  so  stated 
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to  defendant's  attorney  in  that  suit,  and  informed  him  that  he  had 
in  his  hands  no  money  or  property  belonging  to  said  execution 
defendant,  whereupon  said  attorney  agreed  that  he  would  take  no 
further  steps  in  the  garnishment  proceeding ;  and  plaintiff,  relying 
on  said  promise,  took  no  steps  to  correct  his  answer.  The  said 
attorney,  however,  without  notice  to  plaintiff,  and  in  his  absence, 
took  judgment  against  him  upon  his  answer.  Held  that  these 
facts  presented  a  case  of  judgment  obtained  by  fraud  which  did 
not  arise  until  the  judgment  was  entered,  and  which  was  not  dis- 
coverable until  after  that  time,  and  that  equity  would  grant  relief 
by  enjoining  the  collection  of  the  judgment  and  setting  it  aside. 
(Code,  sec.  2522,  and  Hintrager  v.  Sunibargo,  64  Iowa,  604, 
distinguisJied,) 

2.  The  Same :  interest  of  garnishee  to  sustain  action.  In  such 
case,  though  notice  of  the  garnishment  was  given  the  person 
whose  notes  and  money  plaintiff,  as  garnishee,  answered  that  he 
held,  and  not  to  the  execution  defendant  of  the  same  name,  held 
that,  whether  plaintiff  would  or  would  not  be  protected,  in  paying 
the  judgment,  as  against  the  person  whose  money  and  notes  he 
held,  he  had  such  an  interest  as  entitled  him  to  maintain  an  action 
to  set  aside  the  judgment  and  enjoin  its  collection. 

8.       Costs:     JUDGMENT    FOR     UNDER    GENERAL    PRATER    IN     EQUITY. 

"Where  a  petition  in  equity  prays  for  *•  such  other  relief  as  equity 
will  allow,"  and  the  plaintiff  prevails,  judgment  is  properly  ren- 
dered against  defendant  for  costs,  without  a  special  prayer  there- 
for.    (See  Hoakina  v,  Rowe,  61  Iowa,  180.) 

Appeal  from  MahasJca  District  Court — Hon.  David 

Ryan,  Judge. 

Filed,  May  27,  1890. 

On  demurrer  to  a  petition  to  vacate  a  judgment, 
and  for  injunction.  The  petition  shows  that  on  March 
4,  1878,  Fairbanks,  Morse  &  Co.  obtained  a  judgment 
against  one  William  Taylor,  and  caused  an  execution 
to  issue  thereon,  upon  which  the  plaintiff  C.  P.  Searle 
was  garnished  as  a  supposed  debtor  of  said  William 
Taylor ;  that  Searle  answered  as  garnishee  that  he  had 
collected  money  on  notes,  and  had  notes  in  his  posses- 
sion uncollected,  for  William  Taylor, — the  cash  amount- 
ing to  about  four  hundred  dollars,  and  the  notes  to 
about  one  hundred  and  thirty-five  dollars ;  that  Searle 
never  made  any  further  appearance  in  said  proceedings, 
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and  no  issue  was  joined  npon  his  answer,  but  judgment 
wds  entered  thereon  against  him  without  any  notice  to 
him,  and  without  any  motion  being  filed  for  judgment, 
without  any  notice  to  the  judgment  defendant,  William 
Taylor,  and  without  any  other  proof  than  said  answer ; 
that,  at  the  time  of  answering,  Searle  supposed  that  his 
coplaintiflf  William  Taylor  was  the  identical  William 
Taylor,  judgment  defendant,  as  aforesaid,  but  in  this 
he  was  mistaken  ;  his  coplaintiff,  to  whom  the  money 
and  notes  referred  to  in  said  garnishee  answer  belonged, 
being  a  different  William  Taylor  from  the  judgment 
defendant ;  that  he  had  no  funds  on  hand,  or  money  or 
other  property  in  his  hands,  belonging  to  said  judg- 
ment defendant,  and  that  his  answers  were  made  from 
mistake ;  that  some  time  after  said  answers  were  taken, 
and  before  judgment  against  him,  the  said  Searle  learned 
of  his  mistake,  and  informed  D.  C.  Waggoner,  attorney 
for  Fairbanks,  Morse  &  Co.,  of  said  mistake,  and  that 
there  were  no  funds,  notes,  cash  or  other  property  in 
his  hands  belonging  to  William  Taylor,  judgment 
defendant,  and  that  it  was  another  Taylor  who  owned 
the  cash  and  notes  referred  to  in  the  answers ;  that  said 
Waggoner  agreed  to  drop  any  further  proceedings  in 
said  garnishment  matter,  and  the  garnishee  for  that  rea- 
son gave  no  further  attention  thereto,  relying  upon  said 
agreement;  that,  notwithstanding  the  agreement,  said 
Waggoner,  for  the  purpose  of  cheating  and  defrauding 
this  plaintiff  Searle,  on  the  third  dkj  of  October,  1888, 
took  judgment  against  him  in  said  garnishment  pro- 
ceeding for  $81.87  and  twenty  dollars'  costs,  without  his 
knowledge  and  in  his  absence,  and  has  since  caused 
execution  to  issue  thereon,  and  which  is  now  in  the 
hands  of  the  defendant  Woodruff,  sheriff.  Plaintiff 
asks  that  said  judgment  against  him  be  vacated,  that 
he  be  discharged  as  garnishee,  and  that  a  temporary 
injunction  be  issued  enjoining  defendants  from  enforc- 
ing said  judgment  against  him.  Defendants  demurred 
on  the  grounds  that  plaintiff  Searle  has  no  interest  in 
the  result  of  this  suit;  that  he  knew  of  the  alleged 
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mistake  before  the  judgment  was  rendered ;  that  he  was 
negligent  in  presenting  the  evidence  in  his  possession ; 
that  the  agreement  with  Waggoner  was  without  con- 
sideration and  void ;  that  the  petition  does  not  show 
that  the  notice  required  by  section  2975,  Code,  was  not 
served  on  William  Taylor,  plaintiff  herein ;  does  not 
show  that  AVilliam  Taylor,  plaintiff,  is  entitled  to  any 
relief,  nor  that  any  fraud  was  practiced  by  the  success- 
ful party  in  obtaining  judgment,  by  which  said  Taylor 
was  prevented  from  presenting  his  rights  to  this  court ; 
that  this  action  is  founded  upon  the  record  of  this 
court,  ahd  a  copy  thereof  is  not  set  out ;  and  that  plain- 
tiffs have  a  plain,  speedy  and  adequate  remedy  at 
law.  The  demurrer  was  overruled,  to  which  defendants 
excepted,  and,  electing  to  stand  upon  their  demurrer, 
decree  was  entered  for  plaintiffs,  from  which  defendants 
appeal. 

Z).  O.  Waggoner^  for  appellants. 

Liston  McMilleUj  for  appellees. 

Given,  J. — I.     Appellants  maintain  that  this  is  a 

proceeding  in  equity,  and  that  the  demurrer  should  be 

1.  judgkbht:     sustained    because   plaintiff   has   a  plain, 

Si^w'Sud:  speedy  and  adequate  remedy  under  sections 

Betting  aside;  3154^  3155^  Qode,  and  because  the  petition 

does  not  show  that  the  defense  has  arisen  or  been  dis- 
covered since  the  judgment  complained  of  was  rendered. 
If  the  petition  shows  grounds  for  relief  either  at  law  or 
in  equity,  the  demurrer  was  properly  overruled.  An 
error  a49  to  the  kind  of  proceedings  19  not  ground  for 
demurrer,  but  for.  correction,  as  provided  in  sections 
2514,  2515,  Code.  One  ground  for  relief  is  that  the  judg- 
ment was  fraudulently  obtained.  The  fraud  alleged  is 
that  the  attorney  for  the  execution  plaintiffs,  being 
informed  that  the  William  Taylor  whose  money  and 
notes  the  plaintiff  held  was  not  the  William  Taylor 
against  whom  the  judgment  was,  agreed  to  drop  any 
further  proceedings  against  the  plaintiff  as  garnishee, 
and,   without  notice  to,   and  in  the  absence  of,   the 
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plaintiff,  took  judgment  against  him.  This  f  rand  did  not 
arise,  and  consequently  could  not  have  been  discovered, 
until  the  judgment  was  obtained.  Herein  the  case 
differs  from  Hintrager  v.  SumhargOy  54  Iowa,  604,  and 
is  within  the  provisions  of  section  2522,  Code.  That 
relief  should  be  granted  against  such  a  fraud  as  that 
alleged  requires  no  argument.  The  petition,  showing 
as  it  does  that  the  fraud  did  not  arise  until  the  judg- 
ment was  obtained,  and  that  it  Was  not,  and  could  not 
be,  discovered  until  thereafter,  presents  a  case  for 
equitable  relief. 

II.  Appellants  contend  that   this   case  is  being 
prosecuted  by  Searle  alone,  and  that  he  has  no  interest 

therein,  and  hence  the  demurrer  should  be 
jntercBtof  sustaiued.  The  petition  shows  that  no 
BUBtatnao-  notico  was  giveu  to  the  judgment  defend- 
ant, William  Taylor,  of  the  garnishment 
proceedings,  but  was  served  on  the  William  Taylor 
whose  money  and  notes  the  garnishee  held.  Oounsel 
argue  that  the  judgment  against  Searle  is  conclusive  as 
between  him  and  his  client  Taylor,  and  cite  Stadler  v. 
Parmlee,  14  Iowa,  175.  The  marked  difference  between 
the  cases  is  that  in  that  case  the  liability  of  the  gar- 
nishee was  to  the  judgment  defendant,  while  in  this  it 
is  to  a  fetranger  to  the  judgment.  We  need  not  deter- 
mine whether  Searle  would  be  protected  as  against  his 
client  Taylor  in  paying  this  judgment ;  for,  even  if  it 
were  so,  yet  Searle  has  such  an  interest  as  entitles  him 
to  maintain  this  action. 

III.  Appellants  complain  that  judgment  was  ren- 
dered against  them  for  costs,  when  no  such  judgment  is 

asked  in  the  petition.     The  petition  asks 
ment  forun-    for  "  such  Other  relief  as  equity  will  allow." 

der  general 

prajerin  '*  Under  a  general  prayer  for  relief  in  an 
equitable  action,  plaintiff  is  entitled  to  any 
relief  in  equity  to  which  he  is  entitled  under  the  facts 
pleaded."  Hoskins  v.  Rowe^  61  Iowa,  180.  There  was 
no  error  in  rendering  judgment  against  the  defendants 
for  costs.  Our  conclusion  is  that  the  judgment  of  the 
district  court  should  be  Affirmed. 
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4. 


The  State  v.  Fox. 

Burglary:  iNDioriiBNT:  ownership  of  house.  In  an  indict- 
ment for  burglary,  an  averment  that  the  house  entered  was  a 
dwelling-house  belonging  to  one  F.  sufficiently  charges  the  owner- 
ship of  the  house. 


— — :    :    intent:    duplicity.    An   indictment  for  bur^ 

glary  is  not  bad  because  it  alleges  two  unlawful  purposes  on  the 
part  of  the  defendant  in  entering  the  house,  since  the  intent  does 
not  constitute  the  crime,  though  it  \b  an  essential  ingredient  of  it. 


:  IN  NiaHT-TDCB  :  PRESUMPTION  OP  UNLAWFUL  PUKPOSB.     An 

instruction  that  if  defendant  broke  and  entered  the  dwellings 
iiouse  of  another  in  the  night-time,  the  presumption  would  arise 
that  he  did  so  with  the  intention  of  committing  a  public  o£Fense, 
but  that  such  presumption  might  be  overcome  by  evidence,  is 
approved.     (  See  opinion  for  citatio'ns.) 

:  EYIDBNGE  TO  SUPPORT  VERDICT.    Where  the  breaking  and 

entering  were  proved,  and  defendant  was  clearly  identified  while 
in  the  house,  and  his  intent  to  commit  a  felony  was  established  by 
presumptions  of  law  arising  upon  the  facts  of  the  case,  a  verdict 
finding  defendant  guilty  of  burglary  was  supported  by  the  evi- 
dence. 


Appeal  from  Kossuth  District  Court— Ro^.  Geo.  H. 

Carr,  Judge.  • 

Filed,  May  27,  1890. 

Defendant  was  indicted  and  convicted  of  the 
crime  of  burglary,  and  now  appeals  to  this  court. 

H.  8.  Vaughn^  for  appellant. 

/.  T.  Stone^  Attorney  General,  for  the  State. . 

Beck,  J. — I.  The  indictment  charges  that  defend- 
ant did  feloniously  and  burglariously  break  and  enter  a 
dwelling-house,  ''  with  intent  there  and  then  to  take, 
steal  and  carry  away  the  property  of  George  W.  Flock, 
and  then  and  there  to  commit  a  public  offense,  to-wit, 
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larceny,  and  with  intent  then  and  there  to  commit 
adultery  with  one  Hattie  Price,  contrary  to  statute,"  etc. 

II.  Counsel  first  insist  that  the  indictment,  in 
alleging  that  the  house  entered  in  the  commission  of 
I.  bubglabt:     *^^  offense  is  a  dwelling-house  belonging  to 

owwS^p^of   Gfeorge  W.  Flock,  does  not  show  the  own- 
hoase.  ership    thereof.      He   maintains    that   the 

word  '* belonging"  does  not  express  the  idea  of 
property.  The  position  is  incorrect.  The  primary 
meaning  of  the  word  '*to  belong"  is  "to  be  the  prop- 
erty of."     The  word  is  aptly  used  to  express  ownership. 

III.  It  is  claimed  that  the  indictment  is  bad  for 
that  it  charges  that  the  entering  was  done  with  two 

,      purposes, — an  intent  to  st^al,  and  an  intent 

'  Intent:  dn-      to  commit  adultery.     The  intent  does  not 

constitute  the  crime,  *  but  it  is  an  essential 
ingredient  thereof.  The  crime  consists  in  entering  with 
an  intent  to  commit  a  crime.  It  is  plain  that,  if  an 
intent  exist  to  commit  two  or  more  offenses,  the  act  is 
none  the  less  a  crime,  and  it  may  be  established  by 
proof  of  one  or  all  the  intents  alleged.-  3  Greenl.  Ev., 
sec.  16.  The  rulings  of  the  court  complained  of  on  this  • 
ground  are  correct. 

IV.  An  instruction — the  tenth — is  in  the  following 
language:     "If  you  find  that  in  the  night-time  the 

defendant  broke  and  entered  the  dwelling- 

*  time:  pre?  '  house  described  in  the  indictment,  this  fact 

unlawful  pur-  would  be  stroug  presumptive  evidence  that 
the  defendant  did  such  breaking  and  made 
such  entry  with  the  intent  to  commit  a  public  offense. 
But  such  presumption  may  be  overcome  by  evidence." 
This  instruction  is  a  ground  of  complaint  by  defendant. 
It  is  in  accord  with  legal  principles,  reason  and  decis- 
ions of  this  court.  Men's  purposes  are  only  revealed 
by  their  acts.  One  who  breaks  into  the  dwelling-house 
of  another  in  the  night-time,  in  the  absence  of  any 
explanation  of  the  act,  will  be  presumed  to  have 
intended  to  commit  a  public  offense.  His  silence  as  to 
his  intent  is  evidence  that  it  was  to  commit  a  crime. 
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The  character  of  the  house  entered, — a  dwelling ;  the 
time  of  entering — at  night ;  and  the  absence  of  expla- 
nation of  the  act, — raise  a  presumption  of  an  intent  to 
commit  a  public  offense.  Whart.  Grim.  Law,  sec.  1600 ; 
State  V.  MaxweU^  43  Iowa,  208;  State  v.  Teeter^  69 
Iowa,  717. 

V.    It  is  urged  that  the  evidence  fails  to  support 
the  verdict.     We  think  diflferently,     The  breaking  and 

^  .^^        entering  was  proved  beyond  a  doubt;  and 

*or?veniior  defendant  was  clearly  identified  while  in 

the  house.     His  intent  to  commit  a  felony 

is  established  by  presumptions  of  law  arising  upon  the 

facts  of  the  case.    The  judgment  of  the  district  court  is 

Affikmed. 


Morrisey    v.    The    Chicago    ATn>    Northwestern 

Railway  Company. 

Practioe:  right  to  dismiss  aotiomb.  Under  section  2844  of  the 
Code,  providing  that  a  plaintiff  may  dismiss  his  action  *'  before 
the  final  submission  of  the  case  to  the  jury,  or  to  the  court,  when 
the  trial  is  by  the  court,*'  held  that  plaintiff  had  a  right  to  dismiss 
after  the  defendant  had  moved  for  an  order  for  a  verdict  on  his 
(plaintiff's)  evidence,  and  the  court  had  intimated  that  it  would 
sustain  the  motion,  but  liad  made  no  entry  to  that  effect,  and  had 
not  yet  directed  the  jury  to  return  a  verdict ;  for  as  yet  there  was 
not  a  final  submission  of  the  case.  ( See  Harris  v.  Beam,  46  Iowa, 
118.  BLTidBelzorv.  Logan,  82  Iowa,  822.) 

Appeal  from  Keokuk  District  Court.— Ron.  W.  R. 

Lewis,  Judge. 

Piled,  May  28,  1890. 

Appeal  on  certificate  of  the  trial  jadge. 

Hubbard  &  Dawley^  for  appellant. 

J.  C.  Beemj  for  appellee. 
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Given,  J. — The  question  certified  is  whether  the 
court  erred  in  permitting  the  plaintiff  to  dismiss  his 
action  at  the  following  stage  of  the  trial:  Plaintiflf 
having  introduced  all  his  evidence  and  rested,  defend- 
ant made  a  motion  to  instruct  the  jury  to  find  for  the 
defendant,  which,  being  fully  submitted,  the  court 
stated  that  it  thought  the  motion  ought  to  be  sustained, 
and  indicated  that  he  would  sustain  it,  but  had  not  yet 
made  the  entry  on  the  calendar,  nor  directed  for  the 
defendant."  The  plaintiff's  attorney  then  asked  leave 
to  dismiss,  to'  which  defendant  objected,  on  the  ground 
that  the  case  had  been  submitted  to  the  court ;  which 
objection  was  overruled,  and  the  case  dismissed.  Code, 
section  2844,  authorizes  the  dismissal  of  actions  by  the 
plaintiff  "before  the  final  submission  of  the  case  to  the 
jury,  or  to  the  court,  when  the  trial  is  by  the  court." 
This  has  been  held  equivalent  to  a  denial  of  the  right 
to  dismiss  after  such  submission.  Seizor  v.  Logan^  32 
Iowa,  322.  It  will  be  observed  that  the  dismissal  must 
be  before  final  submission  of  the  case  to  the  jury,  when 
tried  to  a  jury,  or  before  final  submission  to  the  court, 
when  tried  by  the  court.  A  submission  is  final  only 
when  nothing  remains  to  be  done  to  render  it  complete. 
Submission  to  a  jury  is  not  final  until  the  last  words  of 
the  charge  are  read,  and  the  jury  directed  to  consider 
their  verdict.  Harris  v.  Beam^  46  Iowa,  118.  There 
was  no  final  submission  of  this  case  to  the  jury.  They 
had  not  received  the  charge  of  the  court,  and  as  yet  had 
no  authority  to  consider  pf  or  return  a  verdict.  Appel- 
lant contends  that,  as  the  sustaining  of  the  motion  for 
verdict  was  in  effect  a  final  disposition  of  the  case,  there 
was  a  final  submission  of  the  case  to  the  court  before 
plaintiff  asked  leave  to  dismiss.  Surely  the  submission 
of  the  motion  was  not  a  submission  of  the  case  to  the 
court;  for,  whether  the  motion  was  overruled  or  sus- 
tained, it  remained  to  submit  the  case  to  the  jury  for 
verdict.  There  was  no  final  submission  of  the  case  to 
either  court  or  jury,  and  therefore  no  error  in  overruling 
defendant's  objection^  and  allowing  plaintiff  to  dismiss. 

Affirmed. 
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1.  Gonstitutional  Law :  dub  fboobss  :  adjudioation  of  msASiTT. 
The  provision  of  the  constitution,  that  "  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law," 
does  not  require  notice  to  a  person,  or  his  appearance,  before  he 
can  lawfully  be  adjudged  insane  and  restrained  accordingly.  And 
so  section  1400  of  the  Code,  which  contemplates  the  presence  of  a 
person  whose  insanity  is  sought  to  be  established,  in  all  cases 
except  where,  upon  inquiry,  it  is  made  to  appear  that  such  pres- 
ence would  probably  be  injurious  to  the  person,  or  attended  with 
no  advantage  to  him,  is  not  unconstitutional,  in  that  it  contem- 
plates that  a  person  may  be  adjudged  insane,  and  restrained 
accordingly,  without  notice  or  appearance.  ((Compare  Blade 
Hawk  County  y.  Springer t  58  Iowa,  417.)  So  held  in  an  action  for 
damages  for  calling  plaintiff  insane,  where  the  defense  was  that  he 
had  been  adjudged  insane  according  to  statute,  and  the  adjudica- 
tion had  never  been  revoked  nor  the  plaintiff  discharged  from 
custody. 

2.  Parties  to  Actions:  insamb  plaintiff.  A  person  adjudged 
insane  cannot  maintain  an  action  in  his  own  name.  He  can  sue 
only  in  the  name  of  his  guardian,  and  an  action  in  his  own  name 
will  be  dismissed  upon  proof  of  the  facts.    ( See  Code,  sec.  2569.) 

Appeal  from   Polk  District  Court. — Hon.   Josiah 

Given,  Jadge. 

Filed,  May  28,  1890. 

The  plaintiff  is  an  attorney  by  profession,  and  the 
defendant  is  a  physician.  Both  are  residents  of  the 
city  of  Des  Moines.  In  September,  1888,  the  plaintiff 
filed  his  petition,  alleging  that  the  defendant  said  of 
and  concerning  him  :  '^  Chavannes  is  insane ;  Chavannes 
is  not  in  his  right  mind  [  meaning  that  the  plaintiff  was 
crazy,  and  unfit  to  attend  to  his  business  as  an  attor- 
ney]." The  defendant's  answer  is  in  four  divisions, 
averring,  in  substance:  Firsts  that  the  plaintiff  had 
been  by  the  commissioners  of  insanity  of  Polk  county 
adjudged  insane  and  ordered  confined  at  the  asylum  at 
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Mt.  Pleasant,  which  judgment  or  order  had  never  been 
set  aside  or  canceled,  nor  the  plaintiff  released  nor  dis- 
<^harged  from  such  custody,  and  that  at  the  commence- 
ment of  this  action  he  was  in  the  custody  of  Mrs.  Carrie 
Chavannes,  as  his  guardian,  by  order  of  said  commis- 
sioners, and  that  the  action  must  be  abated  ;  second^  a 
general  denial ;  tJiifd^  that  at  the  time  of  speaking  the 
words  charged  he  was  the  medical  adviser  of  the  plain- 
tiff, and  that  the  words  were  spoken  to  persons  in  care 
o|  plaintiff,  in  the  discharge  of  his  duties,  or  by  him  as 
a  witness  under  oath  ;  fourth^  that  the  statements  were 
true.  The  plaintiff,  for  reply  to  the  first  division  of  the 
answer,  denies  the  statements,  and  says  that  if  true 
they  are  of  no  force  or  effect,  for  the  reasons :  Firsts 
that  he  had  no  notice  of  the  pendency  of  the  proceed- 
ing before  the  commissioners,  and  was  not  present  in 
person,  or  represented  by  an  attorney ;  second^  that 
Mrs.  Carrie  Chavannes  had  never  been  duly  appointed 
as  his  guardian  ;  third,  that  the  act  creating  the  board 
of  commissioners  of  insanity  is  void,  in  this :  That  it 
provides  for  no  notice  of  such  actions,  and  that  the 
effect  is  to  restrain  a  person  of  his  liberty  without  due 
process  of  law.  By  stipulation,  the  issues  presented  by 
the  first  division  of  the  answer  and  the  reply  thereto 
were  submitted  to  the  court  without  a  jury,  and  the 
record  of  the  commissioners  put  in  evidence,  and  upon 
its  examination  the  district  court  sustained  the  plea  in 
abatement,  and  dismissed  the  action ;  knd  from  a  judg- 
ment favorable  to  defendant  the  plaintiff  appeals. 

Appellant^  pro  se^  and  by  Carpenter  &  Evans. 

Read  &  Headj  for  appellee. 

Granger,  J. — The  range  of  the  arguments  embraces 
many  questions  that  do  not  arise  upon  the  record  before 

us.     The  district    court    held  the  plea  in 

'  TioKALiaw:    abatement   good.     If   it  erred,   the   cause 

adjudica^    must  be  remanded  for  further  proceedings, 

and  its  judgment  had  on  other  questions 

presented  in  argument  before  we  are  to  consider  them. 
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The  commissioners'  record  before  us  nnmistakably 
shows  that  inquiry  was  instituted  upon  a  complaint 
duly  made,  and  the  plaintiff  adjudged  insane,  and  by 
the  commissioners'  order  he  was  placed  in  the  insane 
hospital  for  care  and  treatment ;  that  the  commissioners 
thereafter,  upon  application  of  his  wife,  ordered  his 
removal  from  the  hospital,  and  placed  him  in  her 
custody.  These  proceedings  were  by  the  commission- 
ers had  in  the  absence  of  the  plaintiff,  and  without 
notice  to  him.  The  district  court  held,  and  correctly, 
that  no  notice  was  required  under  the  statute  in  such  a 
proceeding,  and  hence  we  are  brought  directly  to  the 
important  question  in  the  case :  If  the  statute,  in  so  far 
as  it  authorizes  such  a  proceedi  ng  in  the  absence  of  a 
party  and  without  notice  to  him,  is  void  i 

Such  a  question  could  not  well  be  considered,  in  the 
absence  of  the  law  showing  the  exact  facts  or  conditions 
under  which  it  authorizes  jurisdiction.  These  proceed- 
ings are  provided  for  in  a  chapter  of  the  Code  on  the 
subject  "Of  the  care  of  the  insane,"  which  provides  for 
the  regulation  and  control  of  the  several  hospitals  for 
that  purpose,  and  of  the  manner  of  admitting  subjects 
thereto,  and  determining  their  fitness  therefor.  In 
each  county  there  is  organized  a  board  of  commissioners 
of  insanity  of  three  members,  viz.,  the  clerk  of  the 
court,  by  virtue  of  his  office,  and  a  respectable  practic- 
ing physician,  and  a  lawyer,  whose  duty  it  is  to  hear 
complaints  and  determine  the  questions  presented,  and 
upon  whose  order  proper  subjects  may  be  admitted  to 
the  asylum.  Applications  for  such  admission  are  made 
in  the  form  of  informations  under  oath.  The  particular 
facts  under  which  jurisdiction  is  taken,  and  determina- 
tion had,  are  shown  by  Code,  section  1400,  as  follows : 
"  Sec.  1400.  On  the  iiling  of  such  information,  the 
commissioners  may  examine  the  informant  under  oath, 
and,  if  satisfied  that  there  is  reasonable  cause  therefor, 
shall  at  once  investigate  the  grounds  thereof.  For  this 
purpose  they  may  require  that  the  person  for  whom 
such  admission  is  sought  be  brought  before  them,  and 
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that  the  examination  be  had  in  his  presence ;  and  they 
may  issue  their  warrant  therefor,  and  provide  for  the 
isnitable  custody  of  such  person  until  their  investigation 
shall  be  concluded.  Such  warrant  may  be  executed  by 
the  sheriflf  or  any  constable  of  the  county ;  or,  if  they 
fihall  be  of  opinion  from  such  preliminary  inquiries  as 
they  may  make,  and  in  making  which  they  shall  take 
the  testimony  of  the  informant,  if  they  deem  it  nec- 
essary or  desirable,  and  of  other  witnesses  it  offered, 
that  such  course  would  probably  be  injurious  to  such 
person,  or  attended  with  no  advantage,  they  may 
dispense  with  such  presence.  In  their  examination  they 
«hall  hear  testimony  for  and  against  such  application,  if 
any  is  offered.  Any  citizen  of  the  county,  or  any  rela- 
tive of  the  person  alleged  to  be  insane,  may  appear  and 
resist  the  application,  and  the  parties  may  appear  by 
counsel,  if  they  elect.  The  commissioners,  whether 
they  dispense  with  the  presence  before  them  of  such 
person  or  not,  shall  appoint  some  regular  practicing 
physician  of  the  county  to  visit  such  person,  and  make 
a  personal  examination  touching  the  truth  of  the 
information,  and  the  actual  condition  of  such  person, 
and  forthwith  report  to  them  thereon.  Such  physician 
may  or  may  not  be  of  their  own  number;  and  the 
physician  so  appointed  and  acting  shall  certify,  under 
his  hand,  that  he  has,  in  pursuance  of  his  appointment, 
made  a  careful  personal  examination,  as  required ;  and 
that  on  such  examination  he  finds  the  person  in  ques- 
tion insane,  if  such  is  the  fact ;  and,  if  otherwise,  not 
insane ;  and,  in  connection  with  his  examination,  the 
said  physician  shall  endeavor  to  obtain  from  the  rela- 
tives of  the  person  in  question,  or  from  others  who 
know  the  facts,  correct  answers,  so  far  as  may  be,  to 
the  interrogatories  hereinafter  required  to  be  pro- 
pounded in  such  cases,  which  interrogatories  and 
answers  shall  be  attached  to  his  certificate." 

Of  course,  if  the  commissioners'  warrant  should 
issue,  and  the  party  is  brought  before  the  board,  there 
-would  be  both  notice  and  presence ;  and  the  law  seems 
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to  contemplate  such  presence,  except  if  the  board  at  the 
preliminary  inquiry,  when  the  information,  is  filed,  shall 
be  of  opinion  therefrom  that  such  a  course  would  prob- 
ably be  injurious  to  such  person,  or  attended  with  no 
advantage,  it  may  be  dispensed  with.    Now,  it  is  easy 
to  imagine  a  case  in  which  such  presence  could  not  with 
safety  to  the  person  be  had,  nor  could  such  a  hearing 
with  safety  be  had  in  his  presence,  and  such  persons  are . 
those  most  likely  to  need  the  beneficial  provisions  of 
the  law,  and  they  must  be  deprived  of  them  if  there  is 
a  constitutional  barrier  to  these  proceedings,  in  their 
absence,  and  without  notice.     We  assume,  of  course, 
that  no  importance  is  attached  to  an  idle  form  of  notice 
in  such  a  case ;  as  where  it  would  not  be  understood 
because  of  the  infirmity,  or  the  notice  for  any  reason  be 
merely  formal.     The  law  sometimes  provides  for  these 
formal  notices,  but  it  is  in  anticipation  of  results  not  to 
be  contemplated  in  this  class  of  proceedings  with  the 
precautionary  provisions  of   the  statute  under  which 
they  are  conducted.     The  law  requires  that  a  physician 
shall  visit  the  person,  and  examine  him,  and  shall  con- 
fer with  relatives  upon  the  subject;  so  that  in  every 
case  there  is  actual  notice  to  relatives   who  may  be 
present,  and  would  be  likely  to  take  an  interest  in 
behalf  of  the  person.     Any  citizen  of  the  county,  or 
relative,  may  appear  and  resist  the  application,  and  a 
full  and  free  inquiry  is  permitted.     The  law  and  the 
courts  are  so  jealous  of  the  rights  of  persons,  both  as  to 
liberty  and  property,  that  they  view  with  distrust  any 
proceedings  that  may  affect  such  rights  in  the  absence 
of  notice ;  and  to  our  minds  this  same  jealousy  pervades 
the  statute  in  question,  and  the  ruling  consideration  in 
allowing  these  proceedings,  in  the  absence  of  the  party 
and  without  notice,  is  personal  to  him,  and  designed  for 
his  interest.     It  is  not  a  case  in  which  he  is  adjudged  at 
fault,  or  in  default,  and  for  which  there  is  a  forfeiture 
of  liberty  or  property,  but  only  a  method  by  which  the 
public  discharges  its  duty  to  a  citizen.     The  misfortunes 
of  citizens  sometimes  place  them  where,  for  their  care 
and  preservation,   restraints  are  necessary,  and  such 


MAY  TERM,  1890.  821 

ChaTannes  v.  Priestley. 


restraints  are  even  justified  at  the  hands  of  private 
persons.  They  are  not  in  such  cases  *' deprived  of 
liberty,"  within  the  meaning  of  the  constitution  ;  and 
plaintiff  bases  his  claim  in  this  respect  npon  the  consti- 
tutional provision  that  ''no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law." 

The  law  contemplates  the  presence  of  a  person 
whose  insanity  is  sought  to  be  established  in  all  cases, 
except  where,  upon  inquiry,  it  is  made  to  appear  that 
such  presence  would  probably  be  injurious  to  the  per- 
son, or  attended  with  no  advantage  to  him.  Of  the 
latter  reason  for  his  absence  we  need  express  no  opinion. 
The  former  is  sufficient.  If  mistakes  are  made  as  to 
any  facts,  the  proceeding  is  not  conclusive,  but  every 
avenue  known  to  the  law  is  open  as  a  means  of  correc- 
tion and  release.  In  this  connection,  see  the  case  of 
Black  Hawk  County  v.  Springer^  68  Iowa,  417,  which 
also  involves  a  construction  of  the  same  constitutional* 
provision  as  applicable  to  such  a  proceeding  as  this, 
although  upon  somewhat  different  grounds ;  but  on 
general  principles  the  cases  seem  to  be  alike,  and  it  is 
there  held,  as  in  this  case,  that  the  constitutional  pro- 
vision has  no  reference  to  proceedings  of  this  character. 
We  do  not  think  the  proceedings  by  which  the  plaintiff 
was  adjudged  insane  are  void  because  of  the  law  not 
providing  for  notice,  nor  because  of  his  absence  from 
the  proceedings.  Regarding  the  law  as  valid,  we  must 
assume  that  his  absence  was  justified  by  the  facts. 

It  is  a  case,  then,  in  which  the  plaintiff  was  judi- 
cially found  to  be  of  unsound  mind,  and,  under  the 

provisions  of  Code,  section  2569,  the  action 

%  Partus  to 

'  actions :  in-     must  be  brought  by  his  guardian.    This 

lane  plaintiff.  _  i      i  •         i 

was  not  done,  and  the  court  for  that  reason 
properly  dismissed  the  action.  Counsel  have  discussed 
several  questions,  such  as  that  the  records  do  not  show 
that  the  board  convened  at  the  proper  place,  but  no 
such  questions  are  presented,  by  the  record.  The  reply 
presents  only  the  questions  we  have  discussed. 

Affirmed. 
Vol.  80—21 
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MoMUERIN  V.    RiGBT, 

1.    Bape:    action  fob  daicaqes:    bvidbnoe:    declarations    of 
plaintiff:    bbs  qbstm.    In  cases  of  rape,  where  the  woman 
injured  is  a  witness,  the  fact  that  she  made  complaint  of  the 
injury  may  be  shown,  but  not  the  particulars  stated.    (Seecita- 
80  322  tions  in  opinion.)    In  this  case  ( an  action  for  damages ),  plaintiff 's 

107  518  sister  was  permitted  to  testify  that  only  a  few  moments  after  the 


80  332  alleged  rape  she  entered  the  room  where  plaintiff  was  sitting 


___^  crying,  her  underclothing  partly  on  the 'floor,  with  blood  on  a 

\{%  606  portion  of  it,  and  her  dress  torn,  and  that  plaintiff  then  made  an 

exclamation  or  statement  of  the  injury  she  had  received,  and,  in 

answer  to  the  question  what  complaint  she  made,  the  witness 

80    322  answered:    '*She  said  she  was  hurt  in  the  most  brutal  way  any- 

'^^ ^  one  could  be  hurt."    Plaintiff  had  before  testified  in  regard  to  the 

matter  to  which  this  answer  related.  Held  that  the  declaration, 
at  most,  was  to  the  effect  that  plaintiff  had  been  ravished,  and 
that  it  was  properly  admitted  under  the  rule.  Held,  also,  that  it 
was  properly  admitted  as  a  part  of  the  rea  gestae  being  made  so 
soon  after  the  alleged  wrong,  and  under  such  circumstances  as 
to  preclude  the  element  of  premeditation.  (  See  opinion  for  cita- 
tions.) 

2.  :  :  : .  In  such  case  it  was  error  to  per- 
mit plaintiff's  mother  to  testify  that  two  weeks  after  the  aUeged 
rape,  during  which  time  plaintiff  was  at  work  as  usual,  she  com- 
plained to  her  of  pain  in  her  back  and  side,  since  such  declara- 
tions were  not  the  natural  result  and  expression  of  suffering,  and 
were  not  made  to  a  physician  for  the  purposes  of  treatment. 
(flray  v.  McLaughlin,  26  Iowa,  297,  distinguUhed ;  and  see  cases 
cited  in  opinion.) 

3.     :   :   :  torn  CLOTHiNa.    In  such  case  it  was 

proper  to  permit  plaintiff  to  introduce  a  portion  of  the  undercloth- 
ing which  she  claimed  was  on  her  person,  and  torn  by  defendant 
in  committing  the  rape ;  plaintiff  testifying  that  it  was  in  the  con- 
dition in  which  it  was  left  by  defendant,  except  that  it  had  been 
washed. 

4     :   :  :  bxperimbnts  madb  «y  phtsician.    In 

such  case  it  was  not  error  to  reject  the  testimony  of  a  physician 
as  to  experiments  made  by  him  as  to  the  possibility  of  sexual 
intercourse  at  the  place  and  in  the  position  plaintiff  claimed  she 
and  defendant  occupied  when  she  was  ravished  ;  for  the  reason 
that  it  was  not  shown  that  the  experiments  were  made  under  such 


MAY  TERM,  1890.  323 

McMurrin  v.  Rigby. 

conditions  as  to  size  of  persons  that  the  results  would  prove  or  dis- 
prove the  claims  of  plaintiff  ;  and  for  the  further  reason  that  the 
physician  was  permitted  to  testify  as  an  expert  that  sexual  inter- 
course, under  the  conditions  described  by  plaintiff,  was  impossible. 

5.     ^— :   : :  imfbaghmbi^t  op  defendant  :   effect  : 

INSTRUCTION.  Where  in  such  case  defendant  was  a  witness  on  his 
own  behalf,  and  plaintiff  introduced  witnesses  who  testified  that 
his  general  moral  character  was  bad,  but  on  cross-examination 
most  of  them  admitted  that  his  reputation  for  veracity,  honesty, 
integrity,  industry  and  sobriety  was  good,  the  court  instructed 
the  jury  that,  if  they  found  from  the  evidence  that  defendant's 
moral  character  was  bad,  they  might  discredit  hfB  testimony  in  all 
points  in  which  it  was  not  corroborated.  Held  error,  and  that  it 
was  for  the  jury  to  say  what,  if  any,  credit  should  be  given  to 
the  uncorroborated  testimony  of  the  witness,  and  that  they  should 
not  discredit  it  unless  they  believed  its  credibility  had  been 
destroyed.    (See  opinion  for  citations.) 

Appeal  from  Cedar  District  Court— Kon.   Jas.   D. 

GiFFEN,  Judge. 

Piled,  May  28,  1890. 

Action  to  recover  damages  for  an  alleged  rape. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
in  favor  of  plaintiff.    The  defendant  appeals. 

Wolf  (ft  Sanlepj  Wheeler  &  Moffetl^  and  Boies^ 
Busted  A  BoieSy  for  appellant. 

J,  W.  Jamison  and  Robert  G.  Cousins^  for  appellee. 

Robinson,  J. — The  alleged  wrong  was  committed 
on  the  seventh  day  of  November,  1887.  At  that  time 
the  defendant  was  a  man  of  mature  years,  with  a  wife 
and  three  children,  and  plaintiff  was  an  unmarried 
woman,  nineteen  years  of  age,  employed  in  the  family 
of  defendant  as  a  domestic.  The  evidence  on  the  part 
of  plaintiff  tends  to  show  that  at  the  time  in  question 
she  was  engaged  in  doing  the  family  washing  in  a  small 
building  which  was  separated  by  a  short  distance  from 
the  dwelling-house  of  defendant;  that  the  room  in 
which  she  was  working  was  entered  through  a  door  in 
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the  east  side,  and  was  lighted  by  a  window  in  the  south 
side ;  that  in  the  southeast  corner  of  the  room  was  an 
open  stairway,  without  risers,  which  changed  its  direc- 
tion above  the  third  step ;  that  during  the  absence  of 
the  family  from  home,  and  while  plaintiff  was  engaged 
as  stated,  defendant  entered  the  room,  and  compelled 
plaintiff,  against  her  will,  and  despite  her  violent  resist- 
ance, to  submit  to  sexual  intercourse  with  him  on  the 
stairway.  In  addition  to  their  general  verdict,  the  jury 
found  specially  that  "defendant  assaulted  plaintiff, 
and  had  carnal  connection  with  her  by  force,  and 
against  her  will  and  resistance,  as  charged  in  her  peti- 
tion." 

I.  A  sister  of  plaintiff,  named  Ella,  testified  that  in 
the  afternoon  of  the  day  of  the  alleged  assault  she  left 
1.  rapk:  action  ^^^  home  for  the  purpose  of  visiting  her 
evidenSI*®^*  s^ster ;  that  she  arrived  at  the  dwelling  of 
orp?"ni8?f  defendant  at  about  half -past  three,  o'clock, 
res  ge^t».  ^^^  kuockcd  twice  at  the  front  door  without 
receiving  any  response ;  that  she  then  went  around  the 
house  towards  the  north,  when  she  heard  her  sister's 
voice  in  the  wash-house  ;  that  she  went  at  once  to  the 
wash-house  window,  which  was  raised,  and  looked  in  ; 
that  defendant  was  then  sitting  on  Jhe  steps  holding 
her  sister  in  his  lap,  and  holding  her  hands  behind  her ; 
that  her  sister  was  crying ;  that  defendant  told  her 
sister  "Never  to  dare  mention  it,"  and  she  said,  "She 
would  if  she  died  for  it ; "  that  as  soon  as  defendant 
let  go  her  hands  "  she  grabbed  him  by  the  nose ; "  that 
after  she  had  been  at  the  window  "about  a  minute  or 
so"  defendant  went  out;  that  she  then  went  in,  and 
found  her  sister  sitting  on  a  block,  crying,  her  under- 
clothing partly  on  the  floor,  with  blood  on  a  portion  of 
it,  and  her  dress  torn.  The  witness  was  then  asked  this 
question:  "State  whether,  when  you  went  into  the 
room,  while  your  sister  was  sitting  there,  she  made  any 
exclamation  or  statement  as  to  any  injury  she  had 
received  ;"  and  answered  in  the  affirmative.  She  was 
then  asked  this  question ;     "  State  whether  your  sister 
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made  any  complaint  to  you  at  the  time  you  went  into 
the  wash-house,  and  first  saw  her  sitting  on  the  block^ 
of  the  injuries  she  had  received.  If  so,  state  what  com- 
plaint she  mad<^."  To  this  counsel  for  defendant  stated 
that  they  did  not  object  to  the  question  so  far  as  it 
asked  witness  whether  plaintiff  made  complaint,  but 
they  objected  to  the  question  ^^so  far  as  it  asks  the 
witness  to  state  what  she  said  with  reference  to  her 
injuries,  and  how  they  were  received,  upon  the  ground 
that  such  declarations  are  incompetent,  being  in  her 
own  behalf  by  plaintiff,  after  the  transaction  complained 
of  occurred.'*  The  objection  was  overruled,  and  the 
witness  answered :  ^'  She  said  she  was  hurt  in  the  most 
brutal  way  any  one  could  be  hurt.'*  Appellant  com- 
plains of  the  ruling  which  permitted  that  answer.  The 
rule  adopted  by  this  court  in  criminal  prosecutions  for 
rape  is  that  laid  down  by  Greenleaf,  and  cited  in  State 
V.  Richards^  33  Iowa,  420,  and,  State  v.  Clarkj  69  Iowa, 
294.  Briefly  stated,  it  is  that,  where  the  female  injured 
is  a  witness,  the  fact  that  she  made  complaint  of  the 
injury  may  be  shown,  but  not  the  particulars  she  stated. 
In  State  v.  Mitchell^  68  Iowa,  118,  it  was  said  that  the 
rule  would  permit  the  showing  of  the  injury  complained 
of,  as  that  the  complainant  had  been  ravished.  The 
plaintiff  had  testified  before  the  answer  under  consid- 
eration was  given  in  regard  to  the  matter  to  which  it 
related.  The  declarations  given  by  the  answer,  placing 
upon  it  the  construction  most  unfavorable  to  defendant, 
did  not  do  more  than  to  charge  that  plaintiff  had  been 
ravished,  and  therefore  it  is  within  the  rule  as  explained 
in  the  case  last  cited. 

Moreover,  we  think  the  declaration  was  admissible  as 
a  part  of  the  res  gestce.  It  was  made  but  a  few  moments 
after  the  alleged  ravishment  had  been  accomplished, 
and  while  declarant  was  under  the  influence  of  the 
mental  excitement  which  it  produced.  It  was  made 
within  such  time  after  the  act  to  which  it  referred, 
and  under  such  circumstances,  as  to  preclude  the  ele 
ment  of  premeditation.    Whart.   Crim.  Ev.,  sec.  263 ; 
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State  V.  Jones,  64  Iowa,  353 ;  1  Phil.  Ev.  186 ;  1  Greenl. 
.Ev.jSec.  108;  Insurance  Co.  v.  Moslep,8  Wall.  397. 
The  rule  of  these  authorities  was  recognized  in  Armil 
V.  Railway  Co.,  70  Iowa,  131.  , 

II.     PlaintiflF  testified    that  in  the  struggle    with 
defendant  her  left  leg  was  thrust  through  the  stairway, 

between  two  steps,  in  such  a  manner  as  to 

8.  Thb  Hame.  ....  -•  ^"l    ^  - 1.  ... 

receive  injuries,  and  that  there  were  mjunes 
to  her  wrists  and  to  portions  of  her  body.    She  remained 
in  the  family  of  defendant,  working  as  usual,  from  the 
time  of  the  alleged  assault  to  the  twentieth  of  the  same 
month,   when  she  went  to  her  home,  about  four  miles 
away,  and  there  saw  her  mother.     After  plaintiff  testi- 
fied, her  mother  was  called  as  a  witness,  and  testified, 
without  objection,  that,  at  the  time  last  mentioned,  the 
'  plaintiff  made  complaint  to  her  *' about  Ri^by  aijsault- 
ing  and  ravishing  her;"  that  there  were  then  purple 
and  blue  marks  on  her,  wrists,  and  on  her  leg  from  the 
knee  to  the  shoe  ;  that  the  leg  looked  as  though  the  skin 
had  been  scraped  off.     She  then  stated  that  the  plaintiff 
complained  of  other  injuries  than  those  she  had  men- 
tioned, and  was  asked,  "What  other  injuries  did  she 
complain  of?"  and  was  permitted  to  answer,  against  the 
objection  of  defendant:  ** She  complained  of  a  pain  in 
her  side."     Mrs.  McMurrin  was  then   asked  to  state 
whether  plaintiff  made  complaint  of  any  other  injuries 
than  those  she  had  named,  and  was  permitted  to  answer, 
against  the  objection  of  defendant:  "That  there  was  a 
pain  in  her  side  and  around  in  her  back ;  kind  of  in  her 
back."    Appellant  complains  of  the  admission  of  those 
answers.     Appellee    relies  upon  the  case  of  Oray  v. 
McLaughlin,  26  Iowa,  279,  as  supporting  the  ruling  of 
the  court.     In  that  case  this  court  said  the  declarations 
of  the  injured  person,  as  to  the  nature  and  character  of 
her  suffering  and  sickness,  should  have  been  admitted 
in  evidence,  and  that  the  expressions  of  one  suffering 
from  bodily  pain  and  illness,  relative  to  his  health,  being 
the  natural  consequence  and  usual  indication  of  suffer- 
ing and  sickness,  are  admissible  in  evidence.     But  in 
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that  case  the  person  injured  was  dead,  and  her  declara- 
tions were  of  a  nature  to  determine  one  of  the  issues  in 
the  case.  They  were  held  to  be  admissible  in*  part, 
because  they  were  ' '  the  natural  consequence  and  usual 
indication  of  suffering  and  sickness."  But  the  declara- 
tions now  under  consideration  were  not  of  that  nature. 
It  is  not  claimed  that  they  were  caused  by  physical 
pain.  On  the  contrary,  the  record  seems  to  show  that 
they  were  made  to  corroborate  the  claim  of  plaintiff 
that  she  had  been  ravished  by  defendant,  notwithstand- 
ing her  resistance,  and  that  injuries  had  resulted.  It  is 
not  claimed  that  plaintiff  was  being  treated  for  any  of 
her  alleged  injuries  at  that  time,  while  it  appears  that 
she  had  for  nearly  two  weeks  labored  as  usual,  without 
serious,  if  any,  difficulty.  Her  declarations  were  not, 
therefore,  the  natural  result  and  expression  of  suffering, 
nor  were  they  made  to  a  physician  for  the  purpose  of 
treatment/  Therefore,  we  are  of  the  opinion  that  they 
should  have  been  excluded.  Winter  v.  Railway  Co.^ 
74  Iowa,  460  ;  Roche  v.  Railway  Co.,  105  N.  Y.  296 ;  11 
N.  K.  Rep.  630. 

III.  Plaintiff  introduced  in  evidence  a  portion  of 
the  underclothing  which  she  claims  was  on  her  person, 
3  . .       and  torn  by  defendant  in  accomplishing  the 

S^htoS:™  purpose  of  his  assault  upon  her.  Plain- 
tiff testified  that  the  garment  thus  intro- 
duced in  evidence  was  in  the  same  condition  that  it  was 
left  by  defendant,  excepting  that  it  had  been  washed. 
We  think  the  garment  was  properly  received  in  evidence. 
The  change  in  its  appearance  was  to  the  advantage  of 
defendant,  as  presumably  the  stains  of  blood  had  been 
removed  by  the  washing,  but  its  condition  tended  to 
support  the  claim  of  plaintiff  in  regard  to  violence.  The 
fact  that  the  garment  had  been  washed  was  a  proper 
one  for  the  jury  to  consider  in  determining  the  weight 
which  should  be  given  to  its  appearance,  and  the  testi- 
mony of  plaintiff  in  regard  to  it. 

IV.  Appellant  complains  of  the  refusal  of  the 
court  to  allow  a  Dr.  Skinner  to  testify  as  to  the  result 
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4. . .       of  certain  experiments    he  made  for  the 

iJ^nte^Siade  purpose  of  ascertaining  whether'  sexual 
by  physician,  intercourse  could  be  had  by  two  persons 
occupying  the  position  on  the  stairway  which  plaintiff 
had  testified  she  and  defendant  occupied  at  the  time  of 
the  alleged  ravishment.  The  ruling  of  the  court  in 
question  may  be  sustained,  on  the  ground  that  the 
experiments  were  not  made  under  such  conditions,  as  to 
size  of  persons,  as  that  the  results  would  prove  or  dis- 
prove the  claim  of  plaintiff.  So  far  as  is  shown,  the 
jury  were  as  well  able  to  judge  of  the  truth  of  her  claim 
without  as  with  the  rejected  evidence.  Furthermore, 
Dr.  Skinner  was  permitted  to  testify,  as  an  expert,  that 
sexual  intercourse,  under  the  conditions  described  by 
plaintiff,  was  impossible. 

V.  Defendant  testified  in  his  own  behalf.  The 
plaintiff  introduced  a  number  of  witnesses,  who  testified 
g  . .       that  his  general  moral  character  was  bad. 

"hOiJPh^^'  On  cross-examination,  most  of  those  wit- 
mem  of  ae-  ' 

JlfeftMn-  nesses  testified,  in,  substance  and  effect,  that 
struction.  defendant's  reputation  for  truth  and  verac- 
ity, honesty,  integrity,  industry  and  sobriety  was  good. 
The  court  charged  the  jury  in  regard  to  such  evidence 
as  follows:  ''Now,  as  to  this  testimony,  you  are 
instructed  that  you  are  only  to  consider  the  same  for 
the  purpose  of  testing  the  credibility  of  the  defendant 
as  a  witness  on  this  trial,  and  not  for  the  purpose  of 
proving  the  wrongful  acts  charged  in  plaintiff's  peti- 
tion. Hence,  if,  when  you  have  carefully  weighed  all  such 
testimony  introduced,  you  determine  therefrom  defend- 
ant's general  moral  character  is  bad,  you  might  then  dis- 
credit his  testimony  in  all  points  in  which  you  find  he  is 
not  corroborated  by  other  credible  testimony  before 
you."  We  think  the  language  quoted  did  not  fully 
express  the  law  as  applied  to  the  facts  disclosed  by  the 
evidence,  and  that  it  was  of  a  nature  to  mislead  the 
jury.  ''The  general  moral  character  of  a  witness  may 
be  proved  for  the  purpose  of  testing  his  credibility ' ' 
(  Code,  sec.  8649  ) ;  and  he  is  said  to  be  impeached  when 
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his  general  moral  character  is  shown  to  be  bad.  But,  if 
that  fact  be  proven,  it  does  not  follow  that  his  testimony 
should  be  discredited,  where  not  corroborated.  That  is 
especially  true  where  it  appears  that  the  reputation  of 
the  witness,  as  to  his  moral  character,  is  founded  upon 
his  indulgence  in  a  single  vice,  as  in  immoral  sexual 
intercourse.  In  such  a  case,  it  is  tor  the  jury  to  say 
what,  if  any,  credit  should  be  given  to  the  uncorrob- 
orated testimony  of  the  witness,  and  they  should  not 
discredit  it  unless  they  believe  its  credibility  has  been 
destroyed.  See  Siate  v.  Mylor^  46  Iowa,  192  ;  Oreen  c. 
Cochran^  43  Iowa,  653  ;  Slate  t.  Miller^  63  Iowa,  210. 

VI.  Other  questions  discussed  by  counsel  are  not 
of  a  nature  to  be  likely  to  arise  on  another  trial.  For 
the  errors  pointed  out,  the  judgment  of  the  district 
court  is  Reversed. 


Stovek  v.  Elliott  et  al. 

Judgment  In  Justice's  Court :  transcript  :  dilation  of  usn. 
Under  section  3568  of  the  Ckxle,  where  a  transcript  of  a  justice's 
judfcment  is  filed  in  the  district  court,  it  l>ecomes,  in  effect,  a  judg- 
ment of  the  district  court  "  as  of  that  date ; "  that  is,  as  of  the  date 
of  filing  the  transcript ;  and  the  lien  thereof  on  real  estate  expires 
in  ten  years  from  the  date  of  filing,  and  not  in  ten  years  from  the 
date  of  the  rendition  of  the  judgment  by  the  justice.  (  Compare 
Rand  v.  Oamer,  75  Iowa,  812,  and  McCoy  v.  Cox,  54  Iowa,  595.) 

Appeal  from   Iowa    District    Court. —  "Eonf.    S.    H. 

Fairall,  Judge. 

Filed,  May  28,  1890. 

JTedgeSj  Rumple  &  Lake^  for  appellants. 

Thomas  StapletoUy  for  appellee. 

Given,  J. — I.  The  trial  judge  certifies  the  follow- 
ing question  of  law,  upon  which  it  is  desirable  to  have 
the  opinion  of  the  supreme  court :     ''In  a  case  where  a 
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transcript  of  the  judgment  rendered  in  justice's  court 
is  filed  in  the  district  court,  does  the  lien  thereof  on 
real  estate  expire  ten  years  from  the  date  of  the  judg- 
ment, or  from  the  date  of  the  filing  of  the  transcript  ?" 
Code,  section  3668,  is  as  follows:  *'The  clerk  shall 
forthwith  file  such  transcript,  and  enter  a  memorandum 
thereof  in  his  judgment  docket,  noting  the  time  of  filing 
the  same,  g,nd  from  the  time  of  such  filing  it  shall  be 
treated,  in  all  respects,  as  to  its  effect  and  mode  of 
enforcement,  as  a  judgment  rendered  in  the  circuit 
[district  ]  court  as  of  that  date  ;  and  no  execution  can 
thereafter  be  issued  by  the  justice  on  the  judgment." 
The  question  is  whether  the  words  ''as  of  that  date" 
refer  to  the  date  of  the  judgment,  or  to  the  date  of 
the  filing  of  the  transcript.  This  precise  question  was 
passed  upon  in  Rand  v,  Oarner^  75  Iowa,  312,  wherein 
it  is  said,  after  quoting  section  3568:  *' Under  that 
provision,  we  think  the  judgment  has  all  the  force  and 
effect  of  a  judgment  rendered  by  the  circuit  court  as  of 
the  date  of  the  filing  of  the  transcript."  In  McCoy  v. 
CoXy  54  Iowa,  595,  the  question  certified  was:  *'Can 
an  execution  issue  from  the  district  court  on  a  judg- 
ment of  a  justice  of  the  peace  after  ten  years  from  the 
date  of  its  rendition,  when  a  transcript  of  said  judg- 
ment has  been  filed  in  said  -district  court  on  the  date  of 
the  rendition  of  said  judgment  by  said  justice  ? "  The 
court  held  that  the  effect  of  a  judgment  in  the  circuit 
court  is  that  it  is  a  lien  on  real  estate  for  ten  years,  and 
that  it  may  be  enforced  for  twenty  years  ;  and  that  as 
the  judgment  in  question  is  to  be  treated  in  all  respects, 
as  to  its  effect  and  manner  of  enforcement,  as  a  judg- 
ment rendered  in  the  circuit  court,  an  execution  may 
issue  thereon  at  any  time  within  twenty  years.  True, 
in  that  case,  the  transcript  was  tiled  on  the  same  day 
the  judgment  was  rendered ;  but  it  involved  the  ques- 
tion whether  the  time  within  which  execution  might 
issue  was  that  provided  as  to  judgments  before  justices 
of  the  peace,  or  as  to  judgments  in  courts  of  record. 
Appellant  concedes  that  these  cases  are  in  point,  but 
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contends^  that  section  3568  should  receive  a  different 
construction  ;  that  the  words  "as  of  that  date  "  should 
be  held  to  refer  to  the  date  the  judgment  was  rendered. 
The  time  of  filing  is  the  only  time  mentioned  in  the 
section,  and  it  seems  to  ns  clear  that  that  is  the  date 
referred  to.  It  is  true  that  this  construction  renders  it 
poss  ible  for  a  party  to  extend  the  life  of  such  a  judg- 
ment beyond  the  ten  or  the  twenty  years.  Section  3568 
expressly  provides  that,  after  the  filing  of  a  transcript,  , 
''no  execution  can  thereafter  be  issued  by  the  justice 
on  the  judgment."  This  statute  merges  the  judgment 
before  the  justice  into  a  judgment  in  the  court  where 
the  transcript  is  filed.  It  cancels  the  justice's  judgment, 
and  creates  a  new  one  in  the  coijrt  of  record.  Brown  v. 
Wuscdff,  118  Ind.  569 ;  id  N.  E.  Rep.  463 ;  and  21  N.  E. 
Rep.  243.  The  conclusions  announced  by  this  court  in 
the  cases  cited  are  in  harmony  with  the  language  and 
intent  of  the  statute.  The  judgment  of  the  district 
courtholding  plaintiff  's  judgment  a  prior  lien  is 

Affirmed. 


Wilson  v.  Gunnikg. 

1.  Adverse  Possession:  color  of  title.  Defendant's  grantor, 
in  1872,  in  exchange  for  a  strip  of  land  which  he  desired  for  a  road, 
told  plaintiff  *s  grantor  to  inclose  a  good,  big  acre  in  the  northeast 
comer  of  the  former's  land,  which  the  latter  did,  and  at  once  took 
possession  of  the  land  so  inclosed,  and  he  and  plaintiff  have  ever 
since  held  possession  of  the  same.  The  former  afterwards  con- 
veyed his  land  to  defendant,  with  the  understanding  that  defend- 
ant should  deed  the  acre  to  plaintiff  ^s  grantor,  which  he  afterwards 
did ;  the  deed  describing  a  tract  beginning  at  the  northeast  comer 
of  defendant's.land,  thence  west  six  rods  (to  the  fence  which  plain- 
tiff's grantor  had  built),  thence  south  twenty-eight  rods  (along 
the  fence),  thence  east  six  rods,  thence  north  to  place  of  beginning, 
"containing  one  acre,  more  or  less,  *  *  *  lying  along  the 
railroad  '*  (  which  was  on  the  west ).  Before  defendant  deeded  he 
procured  a  chain  and  attempted  to  measure  the  land  which 
plaintiff's  grantor  had  inclosed,  and,  finding  it  to  be  something 
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more  than  an  acre,  said,  **  Take  it  all,  and  let  it  go"  and  made  the 
deed  as  above.  Defendant  afterwards  found  that  the  point  at 
which  the  measurement  was  begun  was  some  seven  feet  west  of 
the  comer,  and  he  claimed  a  strip  of  land  of  corresponding  width 
along  the  railroad.  But  held  that  the  possession  of  plaintiff  and 
his  grantor  for  more  than  ten  years  of  the  whole  of  the  inclosed 
tract  was  adverse  and  under  color  of  title,  and  that  defendant  was 
liable  to  plaintiff  for  trespass  upon  the  claimed  strip.  (See  opin- 
ion for  cases  distinguished.) 

B.  Trespass :  cumNa  timbeb  :  treble  DiiMAOES :  evidbnce.  Where 
the  evidence  showed  that  defendant  had  acquiesced  in  plaintiff's 
rightful  claim  to  the  land  in  question,  and  that  it  was  a  narrow 
strip  of  land,  of  no  practical  value  to  any  one  but  plaintiff,  and 
that  defendant  climbed  three  fences,  crossed  the  railroad,  and  cut 
the  trees  from  the  land,  and  carried  the  wood  which  they  made 
over  the  three  fences,  held  that  it  was  sufficient  to  justify  a  ver- 
dict for  treble  damages  as  for  wilful  trespass,  under  section  8885 
of-  the  Code. 

Appeal  from  Linn  District  Court. — Hon.  J.  H. 

Preston,  Judge* 

Piled,  May  28,  1890. 

This  is  an  action  at  law  by  which  the  plaintiflf  seeks 
to  recover  damages  of  the  defendant  for  an  alleged 
wilful  trespass  upon  certain  land,  and  cutting  down  and 
removing  certain  timber  therefrom.  There  was  a  trial 
by  jury,  verdict  and  judgment  for  the  plaintiflf,  and  the 
defendant  appeals. 

B.  F.  Heins  and  Louis  Heins^  for  appellant. 

J.  M.  Redmond^  for  appellee. 

RoTHROOK,  C.  J. — I.  The  controversy  between 
the  parties  involves  the  title  to  a  small  strip  of  land 

adjoining  the  right  of  way  of  the  Bnrling- 
*  Bewion:  color  tou,  Cedar  Rapids  and  Northern  railroad. 

The  claim  of  the  plaintiff  is  founded  upon 
adverse  possession  of  the  land  by  himself  and  his 
grantor,  one  Kortson,  for  the  period  of  more  than  ten 
years.     The  evidence  in  the  case  shows  that  in  1872  one 


MAY  TERM,  1890.  333 

Wilson  V.  Gunning. 

T.  C.  Gunning,  the  father  of  the  defendant,  owned  some 
land  in  the  northeast  corner  of  a  certain  forty  acres, 
being  a  government  subdivision  of  a  section.  Kortson, 
the  plaihtiflF's  grantor,  owned  land  in  the  vicinity,  and, 
in  order  to  allow  Gunning  an  outlet  to  a  road,  he 
(Gunning)  proposed  exchanging  an  acre  of  his  land 
in  the  northeast  corner  of  said  forty-acre  tract  for  part 
of  the  land  of  Kortson.  The  exchange  was  made,  and 
Gunning  directed  Kortson  to  inclose  *'a  good  acre"  in 
the  comer  of  said  forty-acre  tract.  Kortson  inclosed 
what  was  supposed  to  be  an  acre  by  building -a  fence 
around  it,  and  the  possession  has  been  maintained  ever 
since,  by  Kortson  first,  and  later  by  the  plaintiff,  his 
grantee.  The  land  in  controversy  was  inclosed,  and  all 
parties  acquiesced  in  the  claim  that  the  inclosure  was 
properly  made,  until  a  short  time  before  the  commence- 
ment of  this  suit,  which  was"  in  December,  1888. 
Kortson  took  possession  of  it  with  the  knowledge  of 
D.  O.  Gunning,  and  Gunning  gave  Kortson  a  memo- 
randum or  writing  showing  that  he  was  entitled  to  a 
deed  for  an  acre,  ''more  or  less."  At  the  time  the 
exchange  was  made  the  wife  of  Gunning  was  in  Colo- 
rado, and  Gunning  intended  to  go  there  also,  and  it 
was  arranged  that  when  he  arrived  there  he  and  his  wife 
should  convey  all  of  his  land,  including  that  in  contro- 
versy, to  his  son  John  F.  Gunning,  the  defendant  herein, 
and  he  should  convey  the  land  in  question  to  Kortson. 
The  land  was  conveyed  to  the  defendant,  and  in  1879  he 
conveyed  to  Kortson,  in  pursuance  of  the  previous 
arrangemement.  In  1872  the  Burlington,  Cedar  Rapids 
and  -Northern  railroad  was  constructed  through  the 
land  so  that  its  right  of  way  was  very  near  to  the  west 
line  of  the  land  inclosed  by  Kortson.  Before  making 
the  deed,  the  defendant  procured  a  chain,  and  he  and 
Kortson  began  at  what  was  supposed  to  be  the  corner 
of  the  forty  acres,  and  measured  west  six  rods,  to  the 
fence  along  the  railroad ;  then  south  twenty-eight  rods, 
along  the  fence ;  then  east  six  rods  ;  and  then  north  to 
the  beginning.     This  measurement  made  eight  square 
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rods  more  than  an  acre,  and  the  defendant  said,  "Take 
it  all,  and  let  it  go ;"  and  the  deed  was  made  accord- 
ingly. Some  time  afterwards  the  defendant  had  a 
survey  made,  and  ascertained,  as  is  claimed,  that  the 
corner  of  the  forty-acre  tract  is  further  east  than  was 
supposed  at  the  time  Kortson  took  possession,  and  at 
the  time  the  measurement  was  made  with  the  chain. 
The  land  in  dispute  is  a  very  narrow  strip,  twenty-eight 
rods  long,  lying  along  the  railroad  right  of  way.  This 
strip  is  about  seven  feet  wide  at  the  north,  and  we  sup- 
pose, from  a  plat  introduced  as  evidence,  that  it  may  be 
fourteen  feet  wide  at  the  south  end. 

The  court  instructed  the  jury,  in  eflfect,  that  mere 
possession  of  the  land  for  ten  years  or  more  would  not 
be  adverse,  unless  it  was  accompanied  by  color  of  title 
or  claim  of  right;  and  that  if  plaintiff's  grantor, 
Kortson,  purchased  a  tract  of  land  in  said  forty  acres 
to  contain  a  good,  big  acre,  more  or  less,  and  that  he 
upon  said  purchase  took  possession  of  and  inclosed  the 
same,  and  from  that  time  claimed  to  be  the  owner 
thereof,  and  that  defendant  or  his  grantor  knew  thereof, 
or  acquiesced  in,  or  at  any  time  during  said  possession 
acknowledged^  Kortson' s  right  therein,  then  said  Kort- 
son' s  possession,  and  the  possession  of  plaintiff,  would 
be  under  claim  of  right.  It  is  plain,  from  the  evidence 
in  the  case,  that  the  plaintiff  and  his  grantor  held  the 
strip  of  land  in  dispute  under  claim  of  right.  Kortson 
had  fully  paid  for  it  before  he  took  possession,  and  he 
was  put  into  possession  by  D.  0.  Gunning,  the  then 
owner.  But  counsel  for  appellant  contends  that  there 
was  no  adverse  possession  of  the  strip  of  land  in 'con- 
troversy, because  there  was  a  material  mistake  as  to  the 
boundary  lines,  and  reliance*  is  had  upon  the  cases  of 
Oruhe  v.  Wells  ^  34  Iowa,  148 ;  Skinner  v.  Or  aw/or  d^  54 
Iowa,  119;  and  Mills  v.  Penny,  74  Iowa,  173.  But  we 
think  there  was  no  evidence  in  this  case  that  the  parties 
intended  to  limit  the  amount  of  land  sold  by  D.  C. 
Gunning  to  Kortson  to  an  acre  by  strict  measurement. 
It  was  to  be  an  acre,  more  or  less.     It  was.  said  by  D.  0. 
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Gunning  to  be  a  "good  acre."  This  had  no  reference 
to  the  quality  of  the  land,  for  there  was  no  question  as 
to  its  location.  We  think  that,  in  view  of  the  acts  of 
the  parties,  it  referred  to  the  quantity,  including  the 
measurement  made  by  the  defendant  with  the  chain ; 
and  the  location  of  the  railroad  and  the  fence  satisfies 
us  that  there  was  no  material  mistake,  and  that  the 
cases  above  cited  have  no  application  to  the  facts  of  this 
case. 

II.  It  is  claimed'  that  the  court  did  not  correctly 
instruct  the  jury  as  to  the  nature  of  adverse  possession. 
It  seems  to  us  that  there  should  be  no  complaint  in 
this  regard.  The  instructions  are,  in  substance,  those 
usually  given  in  such  cases,  and  we  discover  no  error  in 
them. 

III.  The  court  instructed  the  jury  that,  if  the 
defendant  wilfully  cut  the  trees    without  right,   the 

plaintiff  was  entitled  to  recover  three  times 

*  catting  tim-    the  value  thereof.     It  is  claimed  by  counsel 

damVea:       for  appellant  that  there  was  no  evidence 

authorizing  the  recovery  of  more  than  actual 
damages.  The  evidence  shows  that  the  defendant  had 
acquiesced  in  the  plaintiff 's  claim  of  ownership;  and 
the  fact  that  the  land  is  a  narrow  strip,  of  no  real  value 
to  any  one  but  the  plaintiff,  and  that  defendant,  in 
order,  as  we  suppose,  to  provoke  this  litigation,  climbed 
three  fences,  and  crossed  the  railroad,  and  cut  the  trees, 
and  carried  the  wood  which  they  made  over  the  three 
fences,  is,  in  our  opinion,  suflScient  to  warrant  a  recov 
ery  of  three  times  the  value  of  the  trees,  as  provided  by 
section  3335  of  the  Code. 

IV.  Other  objections  are  made  to  the  rulings  of 
the  court  pending  the  trial.  In  our  view  of  the  case, 
they  do  not  demand  consideration  in  an  opinion.  We 
are  satisfied,  upon  an  examination  of  them,  that  there 
is  no  well-grounded  objection  to  any  ruling  of  the 
court.    The  judgment  of  the  district  court  is 

Affirmed. 
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Steele  v.  Murry  et  ah 

, Tax  Sale  and  Deed :    notice  to  bedbbm  :    form  of.    A  notice  of 

m  ^1  ^^^  expiration  of  the  time  for  redeeminfi:  from  tax  sale  is  not  suffi- 

^80^^  cient  to  authorize  a  tax  deed,  unless  it  is  addressed  to  the  persons 

il^   25  to  be  served  therewith,  or  their  names,  in  some  proper  manner, 

-^  33ft  appear  therein.    In  this  case  the  notice  was  addressed  to  only  one 

130  292  of  the  parties  entitled  to  service,  and,  though  served  on  both,  was 

held  insufficient. 

Appeal  from  Cass  District  Court. — Hon.  N.  W.  Maot, 

Judge. 

Filed,  May  28,  1890. 

Action  in  chancery  to  enjoin  the  treasurer  of  the 
county  from  issuing  a  tax  deed,  and  the  purchaser  from 
receiving  it,  on  account  of  irregularities  in  the  tax  pro- 
ceeding and  insufficiency  of  the  notice  of  the  expiration 
of  the  time  for  redemption.  There  was  a  decree  grant- 
ing the  relief  prayed  for  by  plaintiff.  Defendants 
appeal. 

L.  L.  DeLanOy  J.  W.  Scott  and  D.  F.  Harding^ 
for  appellants. 

Phelps  &  Temple^  for  appellee. 

Beck,  J. — I.  The  main  objections  made  by  plaintiff 
to  the  tax  title  involved  in  this  action  are :  Firsts  that 
the  taxes  for  the  years  wherein  preceding  taxes  became 
delinquent  were  not  entered  upon  the  tax  book,  as 
required  by  Code,  section  845  ;  second^  that  the  notice 
of  the  expiration  of  the  time  for  redemption  required  by 
Code,  section  894,  was  not  given.  We  will  waive  the 
consideration  of  the  first  objection,  as  the  second,  in  our 
opinion,  is  decisive  of  the  case,  and  it  is  probable  we 
would  not  unite  in  the  same  views  upon  the  facts  of  the 
case  involved  in  this  question.     The  second  objection, 
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therefore,  alone  demands  consideration.  Section  894 
contains  this  provision :  '*  After  the  expiration  of  two 
years  and  nine  months  after  the  date  of  sale  of  the  land 
for  taxes,  the  lawful  holder  of  the  ceitificate  of  pur- 
chase may  cause  to  be  served  upon  the  person  in  posses- 
sion 6f  such  land  or  town  lot,  and  also  upon  the  person 
in  whose  name  the  same  is  taxed,  if  such  person  resides 
in  the  county  where  such  land  is  situated,  in  the  man- 
ner provided  by  law  for  the  service  of  original  notices, 
a  notice  signed  by  him,  his  agent  or  attorney,  stating 
the  date  of  sale,  and  the  description  of  the  land  or 
town  lot  sold,  the  name  of  the  purchaser,  that  the  right 
of  redemption  will  expire,  and  a  deed  for  said  land  be 
made,  unless  redemption  for  such  sale  be  made  within 
ninety  days  from  the  completed  service  thereof.  Ser- 
vice may  be  made  upon  non-residents  of  the  county  by 
publishing  the  same  three 'times  in  some  newspaper 
printed  in  said  county,  and,  if  no  newspaper  is  printed 
in  said  county,  then  in  the  nearest  newspaper  published 
in  the  state." 

The  notice  contemplated  in  this  section  is  to  be 
served  upon  the  person  in  possession  of  the  land.  What 
is  the  notice  which  is  to  be  served  upon  him  \  The  word 
*^  notice,"  used  in  the  language  of  the  statute  above 
quoted,  means  a  written  paper  containing  the  state- 
ments or  recitations  necessary  to  inform  the  person 
notified  of  the  facts  required  io  be  communicated  or 
declared  to  him.  The  word  is  often  used  in  the  law,  and 
designates  a  paper  of  this  description.  It  is  intended 
to  inform  the  person  notified  of  the  things  required,  and 
is,  therefore,  a  notice  to  him.  When  a  written  notice 
is  required  to  be  served  upon  a  person,  the  law  contem- 
plates that  it  shall  be  addressed  to  him.  This  we  think 
is  the  uniform  practice,  and  is  demanded  by  the  neces- 
sity of  such  address  in  order  to  guide  the  person  making 
the  service,  and  to  identify  the  person  served. 

There  are  other  reasons  that  sustain  our  conclusions. 
The  statute  quoted  provides  that  the  notice  shall  be 
served  "in  the  manner  provided  by  law  for  the  service 
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of  original  notices."  Original  notices  may  be  served 
by  leaving  them  at  the  residence  of  the  defendant,  when 
he  is  not  found  in  the  county.  Co^e,  sec.  2603.  There 
seems,  in  such  a  case  as  this,  an  absolute  necessity  that 
the  notice  should  be  addressed  to  the  person  intended 
to  be  served.  If  it  sliould  not  be  so  addressed,  how- 
would  the  person  served  and  the  person  with  .whom 
the  copy  is  left  know  for  whom  the  notice  was 
intended?  The  statute  above  quoted  provides  that 
service  by  publication  may  be  made  upon  non-resi- 
dents of  the  county,  and  in  other  cases  contem- 
plates that  the  same  kind  of  service  of  the  notice  may 
be  made  in  cases  wherein  such  service  of  an  original 
notice  is  allowed.  Undoubtedly  a  non-resident  holding 
possession  of  land  sold  for  taxes  should  be  served  with 
notice  of  the  expiration  of  the  time  for  redemption,  and  a 
resident  holding  possession  may  keep  himself  concealed 
to  avoid  service  of  notice.  In  these  cases,  under 
Code,  section  2618,  paragraphs  1,  7,  and  section  894,  ser- 
vice may  be  made  by  publication.  How  would  it  be 
possible  to  give  notice  in  such  cases  by  publication, 
unless  the  name  of  the  party  to  be  notified  appear  in 
the  notice,  or  it  be  addressed  to  him  ?  In  our  opinion, 
the  proposition  that  the  notice  of  the  expiration  of  the 
time  for  redemption  should  be  addressed  to  the  persons 
•  to  be  served  therewith,  or  their  names,  in  some  proper 
manner,  should  appear  therein,  requires  no  further  sup- 
port than  these  considerations.  It  is  our  conclusion 
that  the  notice  was  not  sufficient,  and  the  right  of 
redemption  was  not,  therefore,  cut  oflF. 

Affirmed. 
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Thoburn  v.  Campbell. 

1.  Prairie  Fires:  SErrma  out:  u ability  BEaARDLsss  of  nbou- 
asKOB.  Under  section  3890  of  the  Code,  one  who  sets  out  a  prairie 
fire  which  gets  beyond  his  control,  and  bums  the  property  of 
another,  is  liable  for  the  damage,  regardless  of  the  diligence  used 
by  him  to  control  it.     (  See  Conn  v.  May,  36  Iowa,  241. ^ 
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2.     : :  DAMAGES :  pleading  :  special   defenses.    In  an 

action  for  damafs^ee  for  property  burned  by  the  setting  out  of  a 
prairie  fire,  where  defendant  claims  that  he  should  be  exempt  on 
the  ground  that  it  was  necessary  to  start  a  back  fire  in  order  to 
preserve  his  property  from  another  fire  which  was  approaching,  or 
on  the  ground  that,  even  though  plaintiff 's  property  was  destroyed 
by  the  fire  .kindled  by  defendant,  it  would  have  been  destroyed  a 
few  moments  later  by  the  other  approaching  fire,  field  that  he  must 
specially  plead  such  defenses,  and  that  they  could  not  be  proved 
under  a  general  denial.  (  The  sufiSciency  of  such  defenses  is  not 
passed  upon.) 

8.      :  :   CONFLUENCE  WITH  OTHER  FIRE :  LIABILITY .     If  the 

fire  set  out  by  defendant  to  preserve  his  stacks  united  with  the  fire 
against  which  he  was  back-firing  before  reaching  plaintiff 's  prop- 
erty, then  defendant's  liability  depended  upon  the  question  whether 
the  fire  kindled  by  him  caused  plaintiff 's  property  to  be  burned ; 
and  an  instruction  that  if  defendant's  fire  was  overtaken  by  the 
other  fire,  and  the  other  was  the  larger  and  stronger,  and  it  over- 
came and  enveloped  defendant's  fire  before  it  reached  plaintiff 's 
property,  and  the  violence  and  extent  of  the  other  fire  was  not 
thereby  materially  increased,  then  defendant  would  not  be  liable, 
is  hdd  to  be  erroneous. 

Appeal  from  Emmet  District  Court — Hon.  George 

H.  Carr,  Judge. 

Filed,  May  29,  1890. 

In  October,  1888,  both  plaintiff  and  defendant  had 
hay  stacks  on  the  same  section  in  Emmet  county.  On 
the  thirtieth  day  of  the  month  a  destructive  prairie  fire 
was  raging  and  approaching  the  stacks  of  both  parties ; 
the  stacks  of  the  parties  being  somewhere  from  one- 
fourth  to  a  half  mile  apart.  When  the  fire  was  within 
from  sixty  to-one  hundred  rods  of  defendant's  stacks, 
he  sought  their  protection  by  setting  a  back  fire,  which 
got  beyond  his  control,  and  spread  towards  the  plain- 
tiff's stacks,  which  were  consumed,  either  by  the  fire 
set  by  the  defendant,  or  by  the  fire  previously  raging, 
after  it  had  united  with  that  set  by  the  defendant. 
Whether  or  not  the  fire  set  by  defendant  reached 
plaintiff 's  stacks  before  it  united  with  the  other  fire 
is  a  fact  involved  in    dispute    under    the   testimony 
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in  the  case.  Plaintiff  brings  this  action  to  recover 
becanse  the  defendant  set  out  the  fire,  and  negligently 
allowed  it  to  escape  beyond  his  control,  whereby  he  was 
damaged.  The  defendant's  answer  is,  in  legal  effect,  a 
general  denial.  The  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  eighty  dollars,  from  which 
the  defendant  appeals. 

8oper  &  AUeUj  for  appellant, 

J.  O.  Myerly^  for  appellee. 

Granger,  J. — It  is  important  that  we  keep  in  view 
the  issues  presented  for  trial  by  the  pleadings.  The 
petition,  in  brief,  says  that  the  defendant  set  out  the 
fire,  and  unlawfully  allowed  it  to  escape  beyond  his 
control,  whereby  his  ( plaintiff ' s )  stacks  were  burned. 
The  defendant  denies  that  he  did  so.  Both  the  testi- 
mony in  the  case,  and  the  instructions  of  the  court,  are 
directed  to  the  facts  thus  put  in  issue.  The  court 
instructed  the  jury  that  if  the  defendant  set  out  the 
fire,  and  allowed  it  to  get  beyond  his  control  and  bum 
the  stacks  of  the  plaintiff,  he  was  liable  for  the  damage. 
Appellant  complains  of  this  because  it  omits  the  ele- 
ment of  negligence,  and  claims  as  the  rule  that  if 
defendant  set  the  fires  to  preserve  his  own  property 
from  destruction,  and  was  not  guilty  of  actual  negli- 
gence, he  is  not  liable.  We  shall  consider  the  questions 
of  negligence,  and  the  right  to  protect  his  own  property, 
separately,  as  they  are  really  so  argued,  and  should  be 
so  considered. 

I.  Where  one  sets  a  prairie  fire  which  gets  beyond 
his  control,  and  burns  the  property  of  another,  is  he 

liable  for  the  damage  without  reference  to 
*  Betting  out :  *  the  f  act  of   negligence  ?    It  would  not   be 

li&oility  r©* 

gardiess  of      claimed  but  that  the  rule  contended  for  by 

negligenoe. 

appellant  would  be  the  true  rule,  independ- 
ent of  the  statutory  provision.  In  Conn  v.  May^  36 
Iowa,  241,  the  effect  of  section  3890  receives  careful 
consideration  in  connection  with  other    provisions  of 
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the  statute  ;  and  the  rule  is  plainly  announced,  and  the 
doctrine  recognized,  that,  before  the  adoption  of  the 
section,  negligence  had  to  be  shown  to  create  a  liability, 
but  that  its  adoption  created  a  higher  degree  of  liability, 
and  rendered  a  person  setting  fire,  and  allowing  it  to 
escape  within  the  prohibited  peiiod,  **  absolutely  liable 
for  the  consequences,  irrespective  of  the  degree  of  dili- 
gence used  to  prevent  its  escape  after  being  set  out  by 
him."  We  see  no  reason  for  changing  the  rule  as 
announced  in  that  case. 

II.     Appellant   urges   error  as    to    two    separate 
defenses,  which  we  think  do  not  arise,  under  the  state 

of  the  pleadings:  First.  That,  if  neces- 
dam'ifes:'  sary  to  protect  defendant's  property  from 
n)6ciai  '  the  approaching  fires,  he  had  the  right  to 
set  back  fires,  and  his  liability  for  damage 
resulting  therefrom  could  only  arise  from  his  negligence 
in  so  doing;  the  precise  thought  being,  as  we  under- 
stand, that,  conceding  the  general  rule  as  announced  in 
Conn  V.  May^  the  defense  of  property  makes  an  excep- 
tion, and  liability  in  such  cases  rests  upon  negligence. 
Second.  That,  conceding  plaintiff's  hay  was  burned 
by  the  fire  set  by  defendant,  if  it  was  set  to  protect  his 
property,  and  plaintiflE's  hay  would  have  been  burned  a 
few  moments  later  by  the  other  prairie  fire,  then  the 
defendant  would  not  be  liable.  It  must  be  observed 
that  both  of  these  defenses  are  special,  and  are  av^iilable 
only  where  specially  pleaded.  A  general  liability  for 
setting  fire,  and  allowing  it  to  escape,  arises  under  the 
rule  of  Conn  v.  May.  If  the  defense  of  property  is  an 
exception  to  the  rule,  it  amounts,  when  pleaded,  to  a 
justification,  and  is  proper  matter  for  special  pleading. 
When  pleaded,  its  sufficiency,  if  doubtful,  may  be 
tested  by  demurrer ;  or,  if  unquestioned,  but  negligence 
is  claimed  in  the  exercise  of  the  right,  it  may  be  set  up 
by  reply.  This  is  the  rule  contemplated  by  our  system 
of  pleading.  The  same  reasoning  applies  to  the  second 
defense  referred  to.  If,  under  the  general  rule,  the 
defendant  would  be  liable,  and  he  claims  exemption 


3^ SUPREME  COURT  OF  IOWA, 

Thobum  v.  Campbell. 

from  the  rule  because  of  certain  facts,  as  that  he  set  fire 
to  protect  his  property  because  of  the  other  fire,  and 
that  plaintiff '  s  property  would  in  any  event  have  been 
destroyed,  they  are  facts  which  he  must  aver  and  prove, 
and  are  not  available  under  a  general  denial.  As  the 
defenses  do  not  arise  under  the  pleadings  we  must  not 
be  understood  as  expressing  any  opinion  as  to  the  suffi- 
ciency of  either. 

III.     The    court   gave  to  •  the  jury  the  following 
instruction,   which    is    one   ground    of   complaint'  by 

3  . .      appellant :    ''9.  If  fires  set  out  by  or  under 

witb  othS?  *^®  direction  of  the  defendant,  to  protect 
Are :  iiabiuty.  j^jg  gtacks.  Were  Overtaken  by  a  prairie  fire 
which  was  burning  in  the  vicinity  at  the  time,  and  if 
the  prairie  fire  was  the  larger  and  stronger  fire,  and  if  it 
overcame  and  enveloped  the  fire  set  out  to  protect 
defendant's  stacks  before  the  same  reached  plaintiff '» 
hay,  and  if  the  full  violence  and  extent  of  the  prairie 
fire  was  not  thereby  increased  materially,  and  if  plain- 
tiff's>hay  was  thereafter  consumed  by  the  prairie  fire, 
then  the  defendant  would  not  be  liable.  But,  if  the  fire 
or  fires  set  out  to  protect  defendant' s  stacks  spread  to 
and  burned  the  plaintiff '  s  hay  before  uniting  with,  and 
losing  its  identity  in,  the  larger  prairie  fire,  which  had 
been  previously  burning,  then  the  defendant  is  liable, 
irrespective  of  the  question  as  to  whether  the  plaintiff's 
hay  might  or  might  not  have  been  consumed  by  the 
larger  prairie  fire."  We  think  the  court  inadvertently 
omits  a  thought  which  should  have  prominence  in  the 
instruction,  which  is  this :  If  the  two  fires  really  came 
together  before  the  stacks  were  reached,  so  that  there- 
after there  was  but  one  fire,  and  that  fire  burned  the 
stacks,  then  the  question  for  the  jury  would  be,  did 
the  fire  set  by  defendant  have  such  effect  as  to  cause  the 
stacks  to  burn ?  Or,  in  other  words,  would  plaintiff's 
stacks  have  burned  by  the  other  fire  if  that  set  by 
defendant  had  not  united  with  it  1  It  is  a  matter  of 
little  importance  which  was  the  larger  fire  when  the 
two  met.     The  extent  of  the  fire  from   that  to  the 
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stacks  woald  not  depend  upon  the  relative  size  of 
the  two  fires  when  they  came  together,  but  on  the  fuel 
that  fed  the  flames,  and  the  breeze  that  fanned  them. 
The  uniting  of  the  fires,  however,  may  have  increased 
the  extent, — that  is,  have  lengthened  the  line  so  as  to 
cover  the  ground  where  the  stacks  were.  To  this  extent 
we  think  the  instruction  vulnerable  to  the  criticism 
made  upon  it,  and  that  it  was  prejudicial.  We  are  not 
to  be  understood  as  holding  that  defendant  is  or  is  not 
liable  for  the  back  fire,  if  set  out  to  prevent  or  arrest 
the  spread  of  the  other  fire.  The  judgment  will  be 
reversed  and  the  cause  remanded,  with  instructions  to 
permit  the  parties  to  amend  the  pleadings  and  present 
other  issues,  if  so  advised^ 

Reversed. 


^  ^  80    S4S 

Bolton  v.  Kitsman,  ^  '^ 

80    84S| 
99    1811 

Appeal :  from  judgment  on  referee's  report  :  exceptions.  This  go  943 
case  waa  tried  by  a  referee,  before  whom  no  exceptions  were  «132  374 
taken ;  and  no  exceptions  were  taken  to  his  report,  except  that 
"the  defendant  orally  objected  to  said  report,  and  asked  leave  to 
have  the  same  set  aside,  and  for  judgment  as  prayed  in  his 
answer  and  counter-claim."  The  court  overruled  defendant's 
objections  and  motion,  and  sustained  plaintiff's  motion  for  judg- 
ment as  recommended  by  the  report,  and  entered  judgment 
accordingly,  to  which  rulings,  and  to  the  rendition  of  the  judg- 
ment, the  defendant  excepted.  Held  that  the  objection  to  the 
report  was  not  sufficient  to  bring  it  up  for  review,  because  it  did 
not  point  out  wherein  it  was  claimed  to  be  erroneous  (^Sage  v, 
Niehohf  51  Iowa,  44)  ;  and  that  the  exception  taken  to  the  judg- 
ment was  not  sufficient,  under  section  2831  of  the  Code,  for  that 
purpose.     (  See  Bauder  v.  Hinckley,  60  Iowa,  186.) 

Appeal  from  MahasTca  District  Court. — Hon.  David 

Ryan,  Judge. 

Filed,  May  29,  1890. 
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Action  to  recover  one  hundred  dollars,  with  inter- 
est, claimed  to  be  due  upon  contract  for  the  sale  of  real 
estate.  Answer  admitting  the  contracts  set  out,  alleg- 
ing full  payment,  and  pleading  a  counter-claim  for 
$23.20  taxes  paid  for  plaintiff,  ten  dollars'  damages 
for  plowing  up  meadow,  and  fifteen  dollars'  damages  for 
failing  to  remove  fence.  By  agreement  of  parties  the 
case  was  referred  to  Hon.  W.  H.  Sbevers,  on  an  agreed 
statement  of  facts,  and  on  the  pleadings  and  contracts 
set  out  therein  *' to  make  computation  and  recommend 
judgment."  The  referee  recommended  judgment  for 
plaintiff  for  $63.76.  Plaintiff  moved  for  judgment  on 
the  report.  Defendant  at  the  same  time  orally  objected 
to  said  report,  and  asked  to  have  it  set  aside,  and  for 
judgment  as  prayed  in  his  answer  and  counter-claim. 
Defendant's  motion  was  overruled  and  plaintiff's  sus- 
tained, and  judgment  entered  accordingly ;  to  each  and 
every  of  which  rulings  the  defendant  excepted,  and 
from  which  he  appeals. 

Blanchard  &  Preston  and  J.  O.  Beem^  for  appellant. 

Bolton  &  McCoy ^  for  appellee. 

Given,  J. — Appellee  contends  that,  this  oemg 
a  law  action,  it  cannot  be  reviewed  in  this  court, 
because  the  record  does  not  show  upon  what  evidence 
the  case  was  tried  before  the  referee,  because  no  excep- 
tions were  taken  before  or  bill  signed  by  the  referee, 
and  because  no  exceptions  were  taken  to  the  report  of 
the  referee.  The  record  shows  clearly  that  the  case  was 
submitted  to  the  referee  on  the  agreed  statement  of 
facts,  and  on  the  pleadings  and  contracts  set  out  therein, 
and  that  no  other  evidence  was  offered.  The  agreed 
statement  of  facts,  pleadings  and  contracts  set  out 
therein  all  appear  in  the  record.  There  were  no  excep- 
tions taken  before  the  referee,  and  no  other  exceptions 
to  his  report  than  that  "the  defendant  orally  objected 
to  said  report,  and  asked  leave  to  have  the  same  set 
aside,  and  for  judgment  as  prayed  in  his  answer  and 
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counter-claim."  The  record  shows  that  thereupon  the 
court  sustained  plaintiff's  motion,  "and  overruled  the 
said  objections  and  motion  on  the  part  of  the  defend- 
ant, and  entered  judgment  for  plaintiff  as  recommended 
in  the  report,  to  which  rulings,  and  to  every  part  thereof, 
the  defendant  at  the  time  excepted ;  and  defendant  also 
at  the  time  excepted  to  the  rendition  of  said  judgment." 

It  has  been  repeatedly  held  that  this  court  will  not 
review  on  appeal  a  ruling  of  the  lower  court  to  which 
exception  is  not  duly  tak^n.  "An  exception  is  an 
objection  taken  to  a  decision  of  the  court,  or  party  act- 
ing as  a  court,  on  matter  of  law."  Code,  sec.  2831, 
"The  report  of  the  referee  *  *  *  shall  stand  as  the 
finding  of  the  court,  and  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been 
tried  by  the  court.  The  report  may  be  excepted  to 
and  reviewed  in  like  manner."  Code,  sec.  2821.  The 
exceptions  herein  referred  to  are  not  such  as  are  taken 
before  the  referee  under  section  2823,  but  those  taken 
to  the  report  after  its  return  to  the  court.  Michael  v, 
Longman^  42  Iowa,  484.  An  exception  taken  to  a  judg- 
ment rendered  upon  such  report  is  not  sufficient,  under 
said  section  2821,  to  bring  up  for  review  in  an  appellate 
court  alleged  error  in  the  report  itself.  Bauder  v. 
Hinckley^  60  Iowa,  186.  In  that  case  it  is  stated :  "It 
appears  to  us,  therefore,  that,  where  the  appellant 
desires  to  assail  the  report,  he  should  file  exceptions  to 
the  same  in  the  trial  court.  The  appellant  in  this  case 
having  failed  to  do  so,  errors  assigned  upon  the  report 
present,  we  think,  nothing  for  our  review." 

While  it  is  true  that  an  exception  is  an  objection, 
it  does  not  follow  that  every  objection  is  an  exception 
such  as  to  present  the  point  of  objection  for  review. 
In  the  case  last  cited,  the  question  presented  was 
whether,,  in  a  case  where  a  report  of  a  referee  has  been 
confirmed,  and  judgment  rendered  accordingly,  the 
appellant  can  be  allowed  to  present  exceptions  which 
had  not  appeared  by  proper  exception  to  have  been 
specifically  presented  to  the  consideration  of  the  court 
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below.  Appellant  insisted  that  all  questions  which 
could  be  raised  in  respect  to  the  correctness  of  the 
report  must  be  deemed  to  have  been  presented  in  a 
general  way  to  the  court  below  when  it  was  asked  to 
confirm  the  report,  and  that  such  general  presentation 
is  sufficient.  The  court  says :  *'  But  it  will  be  seen  at 
once  that,  if  his  position  is  correct,  it  becomes  the  duty 
of  the  court,  in  every  case  referred  and  reported  upon, 
to  examine  the  entire  record  with  the  same  care  as  if 
the  case  had  not  been  referred.  We  do  not  think  that 
such  has  been  the  practice ;  and,  if  we  should  sustain 
the  rule  contended  for,  it  appears  to  us  that  we  should 
impose  upon  the  courts  a  great  burden,  of  which  they 
have  deemed  themselves  relieved,  and  should  go  far 
towards  destroying  all  value  of  a  reference."  The 
objection  to  the  report  was  general,  and  does  not  point 
out  wherein  it  is  claimed  to  be  erroneous.  In  Sage  v. 
Nichols^  51  Iowa,  44,  an  exception  *'that  the  finding  is 
contrary  to  law"  was  held  to  be  too  general  and  indefi- 
nite. Appellant  should  have  pointed  out  the  particular 
part  of  the  report  to  which  he  objected.  Our  conclu- 
sion is  that  exceptions  were  not  so  taken  as  to  present 
any  ruling  of  the  lower  court  for  us  to  review.  The 
judgment  is,  therefore,  Affirmbd. 
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1.  Evidence:  oonvbbsation :  impeopsr  bubmissioii  to  jubt. 
Where  a  witness  related  a  oonyersatioD  between  himself  and 
plaintiff's  agent,  which  was  admissible  in  evidence  only  in  case 
the  witness  had  related  it  to  defendant,  and  upon  that  point  he 
testified  that  he  thought  he  never  had,  but  that  it  was  barely 
possible  that  he  had,  held  that  it  was  error  for  the  court  to  direct 
the  jury  that  they  should  consider  the  conversation  only  in  case 
they  found  witness  had  related  it  to  defendant.  It  should  have 
been  taken  from  the  jury  absolutely. 

2.  Appeal:  abstract:  claim  as  to  bvidengb.  Where  appellant's 
abstract  states  that  it  is  ''a  complete  and  correct  abstract  of  the 
pleadings,  evidence  and  records  in  the  cause,"  this  is  a  sufi&cient 
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claim  that  it  contains  all  the  evidence,  and  it  will  be  so  considered 
in  the  absence  of  an  abstract  by  appellee  showing  additional 
evidence.    (See  Miller  v.  Wolf,  68  Iowa,  288.) 

8.  Fire  Insuranoe:  value  of  bthlding:  bxobssivb  verdict. 
Where  the  destroyed  building  had  been  erected  fifteen  years,  and 
the  testimony  was  that  a  new  one  like  it  could  be  constructed  for 
seten  hundred  and  thirty-four  dollars,  or,  at  most,  seven  hundred 
and  eighty  dollars,  and  that  the  old  one  had  depreciated  in  value 
from  twenty-five  to  fifty  per  cent.,  held  that  a  verdict  for  seven 
hundred  dollars  in  an  action  upon  a  policy  of  insurance  on  the 
building  was  excessive. 

4.     — :  PBOore  OF  LOSS :  evidence  of  :  waiver.    Where  plaintiff,  in 

*  an  action  on  an  insurance  policy,  claimed  that  there  was  a  waiver 
of  proofs  of  loss,  and  the  evidence  showed  an  absolute  waiver,  if 
any,  it  was  error  to  admit  evidence  of  proofs  of  loss  made  after  the 
time  limited  for  making  such  proofs. 

Appeal  from  Appanoose  District  Court, — Hon.  H.  C. 

Traverse,  Judge. 

Filed,  May  29,  1890. 

Action  on  a  i)olicy  of   fire  insurance.    From  ,a 
judgment  for  plaintiff  the  defendant  appeals. 

O.  J.  DeacoUy  for  appellant. 

T.  M.  Fee^  for  appellee. 

Granger,  J.— I.    The  proofs  of  loss  required  by 
the  statute  were  not  made  within  the  time  provided, 

and  the  effect  of  such  a  failure  is  sought  to 
'  oonTewatfon :  be  avoided,  on  the  part  of  plaintiff,  by  a 
mission  to      plea  of  waiver,  based  on  the  acts  and  con- 
duct  of  one  Williams,  who  was  the  defend- 
ant company's  adjuster,  and  who  was  upon  the  ground, 
making  investigations  as  to  the  extent  of  the  loss,  and 
who,  to  that  end,  had  some  conversation  with  the  plain- 
tiff,  and,   jointly  with  one  Schultz  (selected  by  the 
plaintiff),  made  at  least  a  partial  estimate  of  the  cost  of 
constructing  another  building.     One  D.  M.  Wolf  was 
the  local  agent  for  the  company  and  received  and  for- 
warded the  application  on  which  the  policy  in  question 
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issued  from  the  company's  office  at  Chicago.  The  dis- 
trict court  properly  instructed  the  jury  that  Wolf  had 
no  authority  to  waive  the  proofs  of  loss.  At  the  time 
of  the  estimate  by  Williams  and  Schultz,  both  Wolf 
and  the  plaintiff  were  present;  and,  either  before,  or 
at  the  close  of,  the  estimate,  because  of  a  claim  by 
Williams  that  the  depreciation  in  value  of  the  building 
by  lapse  of  time  since  construction  would  reduce  the 
loss  below  the  eight  hundred  dollars  mentioned  in  the 
policy,  some  unpleasant  words  occurred,  and  Williams 
left  the  house  and  went  to  the  depot ;  and  while  at  the 
depot,  and  in  the  absence  of  plaintiff,  he  had  a  conver- 
sation with  Wolf  as  to  a  compromise  of  the  claim, 
which  was  admitted  in  evidence,  through  Wolf  as  a 
witness,  which  is  made  the  basis  of  an  assignment* 
The  following  is  the  record  as  to  this  assignment: 

*'  Q.  What  was  said  by  Mr.  Williams  to  you  about 
ascertaining  the  amount  that  Mr.  Guinn  would  take,  or 
would  settle  for,  and  write  him,  or  that  he  would  write 
you  ?  ( Objected  to  by  defendant  as  incompetent,  imma- 
terial and  irrelevant.  Plaintiff's  counsel  states  to  the 
court  that  he  proposes  to  show  that  what  was  said  was 
communicated  to  plaintiff  by  the  witness ;  and  objection 
overruled,  and  defendant  excepts.)  A.  Well,  Mr. 
Williams,  when  he  was  ready  to  leave  Dean,  stated 
to  me — ^we  got  to  talking  about  Isaac  Guinn,  that's 
the  man  I  referred  him  to — it  might  possibly  be  we 
could  compromise  the  matter.  Then  he  gave  me  his 
address  where  to  write  him,  and  what  I  had  done  in 
case  of  a  compromise ;  and  when  I  saw  Mr.  Isaac  Guinn 
he  was  just  like  the  rest  of  the  folks, — have  it  all  or 
nothing.  I  believe  that's  what  I  wrote  Mr.  Williams. 
I  don' t  remember  that  I  communicated  to  Mr.  Hardin 
Guinn  what  Mr.  Williams  said  to  me.  I  couldn't  say. 
I  might  possible  have  told  him  of  it. 

"By  the  court:  I  wish  you  would  tell  me  your 
best  recollection  about  it,  Mr.  Wolf,  because  I  want  to 
rule  on  it, — whether  you  did  or  didn't  tell  plaintiff 
about  it.  A,  I  don't  think  I  told  the  old  gentleman. 
I  might  possibly  have  spoken  to  Joseph  Guinn  about  it. 
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I  aint  positive.  I  can't  say.  I  might  possibly  have 
told  the  old  gentleman.  I  had  other  conversations  with 
him  in  regard  to  this  loss  after  Mr.  Williams  left. 

'*By  the  conrt:  I  think  I  had  better  say  to  the 
jury  that  the  conversation  between  this  witness  and  Mr. 
Williams,  that  he  has  detailed,  about  the  possibility  of 
a  compromise,  was  not  spoken  in  the  presence  or  hear- 
ing of  the  plaintiff,  and  it  is  not  yet  shown  that  it  was 
ever  communicated  to  the  plaintiff.  I  think  it  ought  to 
go  out,  because  it  would  not,  so  far  as  we  now  know, 
have  influenced  plaintiff  at  all  about  his  action  in  delay- 
ing to  give  notice  and  proofs  of  loss.  Unless  the  jury 
find  that  this  conversation,  or  the  substance  of  it,  was 
communicated  to  the  plaintiff,  they  wont  consider  this 
witness'  evidence  about  the  talk  between  him  and 
Williams  about  the  possible  compromise." 

The  complaint  as  to  the  ruling  is  that  it  finally 
leaves  it  to  the  jury  to  find  if  Wolf  ever  stated  the 
fact  as  to  Williams'  statements  to  the  plaintiff.  The 
court  was  of  the  opinion  that  the  fact  was  not  shown, 
and  its  conclusion  was  certainly  correct.  Wolf  does 
not  leave  the  chances  of  his  having  told  plaintiff  within 
the  range  of  a  probability,  even.  He  merely  gives  it  the 
chances  of  a  possibility.  Such  testimony  could  not  be 
the  basis  for  the  finding  of  a  fact  in  a  legal  proceeding. 
By  the  submission  of  the  question,  the  jury  might 
understand  that  there  was  testimony  from  which  it 
could  find  either  way.  It  will  be  seen  from  the  record 
that  the  parties  understood  the  testimony  to  be  inad- 
missible except  upon  such  a  showing ;  and  the  court,  at 
the  conclusion  of  the  showing,  should  have  followed  its 
own  judgment  as  to  the  facts,  and  excluded  it.  It  is  not 
claimed  to  us  that,  if  error,  it  is  not  prejudicial. 

II.     The  verdict  of  the  jury  was  for  seven  hundred 

dollars,  and  it  is  urged  that  it  is  excessive,  and  is  so 

^     shown  by  undisputed  facts  in  the  record. 

*  8tract:oiaiin    This  couclusiou  cauuot  Well    be  avoided. 

This  point  is  argued  by  appellant  under 
a  claim  that  the  verdict  of  the  jury  cannot  be  sus- 
tained under  the  evidence.     Appellee's  only  notice  of 
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the  point  is  that  it  ''cannot  be  considered  by  this 
court,  because  there  is  no  certificate  of  the  judge,  short- 
hand reporter  or  any  one  else  that  the  abstract  of 
the  defendant  contains  all  the  evidence."  Appellee 
presents  no  abstract.  Appellant's  abstract  states  that 
"the  foregoing  is  a  complete  and  correct  abstract  of  the 
pleadings,  evidence  and  records  in  the  cause."  It  is 
not  necessary  that  the  abstract  should  state  that  it 
contains  all  the  evidence,  but  it  must  show  that  it  con- 
tains an  dhstract  of  all  the  evidence.  If  appellee's 
point  IS  that  the  word  ''all"  is  omitted,  then  we  do  not 
determine  the  technical  correctness  of  the  statement, 
but  we  think  it  is  apparent  that  appellant,  claims  that 
he  has  presented  an  abstract  of  all  the  evidence,  and  we 
will  so  presume,  in  the  absence  of  an  abstract  by  appel- 
lee, showing  additional  evidence.  See  Miller  v.  Wojf^ 
63  Iowa,  233. 

The  building  insured    had    been  built  for  about 
fifteen  years.     The  estimate  made   by  Williams  and 

Schultz  as  to  the  cost  of   constructing  a 

'gage  rvalue  of  new  one  like  it  was  seven  hundred  and 

oemiye  ver-  .  eighty  doUars,  with  the  items  of  paint  and 

drayage  omitted.  The  building  had  never 
been  painted  except  when  new,  and  must  have  needed 
repainting.  The  drayage  could  not  have  exceeded  a 
few  dollars.  It  is  estimated  at  two  dollars,  but,  if 
much  more  is  allowed,  the  estimate  could  not  be  much 
increased.  Another  estimate,  made  by  disinterested 
parties,  which  seems  very  fair,  put  the  cost  at  seven 
hundred  and  thirty-four  dollars.  Now,  conceding  that 
the  building  could  be  replaced  new  for  eight  hundred 
dollars,  and  for  a  depreciation,  because  of  its  standing 
fifteen  years,  there  is  but  a  deduction  of  one  hundred 
dollars.  Such  a  result  has  no  substantial  support  in 
the  testimony.  The  estimated  depreciation  by  the  wit- 
nesses ranges  from  twenty -five  to  fifty  per  cent.,  and  a 
correct  estimate  would  likely  be  somewhere  between. 
The  extreme  view  does  not  support  this  verdict.  The 
plaintiff  is  not  entitled  to  the  value  of  a  new  building, 
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but  to  the  value  of  an  old  one.  The  judgment  is  for 
more,  and  materially  so. 

III.     There  is  complaint  as  to  the  admission  in 
evidence  of  "  proofs  of  loss"  made  after  the  expiration 

^ :  proofs     ^*  *^^  sixty  days.     The  court  told  the  jury 

denofof*;^'    *^^*  ^^®  proofs  Were  not  made  in  time,  and 
wawer.  instructed  that  there  could  be  no  recovery 

unless  the  company,  through  its  adjuster,  waived  such 
proofs,  or  by  his  acts  justified  the  plaintiff  in  the  belief 
that  they  were  waived,  either  entirely,  or  to  a  time  beyond 
the  sixty  days.  We  suppose  they  were  admitted  in 
view  of  the  latter  contingency ;  that  is,  beyond  the  sixty 
days.  Our  examination  of  the  record  shows  no  testi- 
mony to  sustain  such  a  view.  If  there  wias  a  waiver,  it 
must  have  been  an  entire  one.  We  call  attention  to 
this,  that  the  point  may  be  guarded  if  another  trial 
takes  place.  We  find  it  unnecessary  to  discuss  other 
questions,  and  for  the  errors  noticed  the  judgment  is 

Beyebsed. 


Wbies  v.  Jones  County. 

•Counties :    dbfeotivb  bridges  :    DnjOENOB  m  OBSTBucnNG  travel  ^  ^1 

OVER.    In  an  action  for  damages  caused  by  the  falling  of  an  unsafe  .'g^  .^^ 

county  bridge  while  plaintiff  was  crossing  it,  held  that,  if  defend-  124  688 

ant  caused  the  bridge  to  be  obstructed  by  suitable  barriers,  which  80    86il 

had  been  removed  at  the  time  of  the  accident  without  the  knowl-  ^^      ^^ 

edge  or  consent  of  defendant  or  its  agents,  then  the  defendant 
was  not  liable,  unless  there  was  sufficient  time  after  the  removal 
of  the  barriers,  and  before  the  accident,  for  the  defendant,  in  the 
exercise  of  ordinary  care  and  vigilance,  to  have  discovered  the 
fact  and  to  have  caused  the  barriers  to  be  replaced.  (See  opinion 
for  cases  distinguished  and  followed.) 

Appeal  from  Jones  District  Court. — Hon.  James  D. 

GiFFEN,  Judge. 

Filed,  May  29,  1890. 

action  to  recover  damages  caused  by  the  falling  of 
a  bridge.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  plaintiff.    The  defendant  appeals. 


362 SUPREME  COURT  OF  IOWA, 

Weira  v.  Jones  Cotmty. 

F.  0.  E  UisoTij  for  appellant. 

Bheean  &  McCarUy  for  appellee. 

Robinson,  J. — It  ia  conceded  that  the  bridge  In 
question  was  a  county  bridge,  and  that  it  was  known  to 
the  board  of  supervisors  of  defendant  to  be  in  an  unsafe 
condition  prior  to  the  time  of  its  falling.  About  the 
fourth  day  of  September,  1888,  the  board  caused  it  to 
be  examined  and  condemned.  By  authority  and  direc- 
tion of  the  board,  signboards  bearing,  in  large  letters, 
the  words  "Bridge  unsafe"  were  prepared;  and,  on 
the  fifth  day  of  September,  1888,  one  was  nailed  up 
at  each  end  of  the  bridge,  in  a  conspicuous  place.  In 
addition,  at  one  end  of  the  bridge  two  wires  were 
stretched  across  the  bridge  at  about  the  height  of  the 
breast  of  a  horse,  and  securely  fastened  to  the  sides  by 
means  of  staples ;  and  a  wire  was  stretched  and  fastened 
in  a  similar  manner  at  the  other  end  of  the  bridge.  The 
bridge  was  in  an  isolated  place,  and  was  used  but  little. 
It  was  about  three  hundred  feet  in  length,  and  eighteen 
or  twenty  feet  above  the  water  of  the  stream.  On  the 
ninth  day  of  September,  1888,  the  plaintiff  crossed  the 
bridge  in  the  morning  without  accident.  The  signs 
were  then  on  the  bridge,  and  the  wires  were  there,  but 
loosened  at  one  end,  and  thrown  to  one  side,  in  such  a 
manner  as  not  to  form  any  obstruction  to  the  crossing 
of  the  bridge.  Plaintiff  claims  that  he  could  not  read 
English,  and  that  he  did  not  see  the  signs  nor  the  wires, 
and  did  not  know  the  condition  of  the  bridge,  not  hav- 
ing been  to  it  for  a  year  before.  On  his  return  in  the 
evening  the  bridge  fell  while  he  was  on  it  with  his  team, 
and  as  a  result  his  horses  were  killed,  and  the  wagon 
was  damaged.  The  court  instructed  the  jury  as  follows : 
''7.  It  was  the  duty  of  the  defendant,  when  it  knew 
the  bridge  was  unsafe,  to  give  such  notice  thereof  to  the 
public  as  would  be  effective,  or,  if  obstructions  and 
notices  were  both  relied  upon,  they  should  be  such, 
taken  together,  as  would  be  effective  ;  and  it  would  also 
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be  the  duty  of  the  defendant  to  see  that  such  notices 
and  obstructions  were  kept  and  continued  there  in  such 
manner  as  would  be  suflScient  to  inform  a  person  exer- 
cising ordinary  care  of  the  unsafe  condition  of  said 
bridge.  Hence,  if  you  find  from  the  evidence  that  the 
notices  put  on  the  ends  of  said  bridge,  and  the  wires 
placed  across  the  ends  thereof,  were  not  reasonably  suffi- 
cient to  notify  a  person  exercising  ordinary  care  of  the 
unsafe  condition  of  said  bridgej  or  if,  after  the  same 
were  placed  there,  they  were  not  kept  or  continued 
there  by  defendant  in  such  manner  as  to  be  reasonably 
sufficient  to  notify  a  person  exercising  ordinary  care  of 
the  unsafe  condition  of  said  bridge  ;  and,  if  you  further 
find  from  the  evidence  that  the.  plaintiff,  without  any 
notice  of  its  unsafe  condition,  and  without  fault  or  neg- 
ligence on  his  part,  drove  onto  the  bridge,  and  was 
injured,— then  defendant  would  be  liable."  Appellant 
complains  of  this  instruction  on  the  gi'ound  that  it  makes 
defendant  responsible  for  damages  which  resulted  from 
its  failure  to  continue  and  maintain  the  notices  and 
obstructions,  even  though  it  used  ordinary  and  reasona- 
ble care  to  do  so.  The  court  refused  to  give  an  instruc- 
tion asked  by  defendant,  which,  in  substance  and  effect, 
announced  the  law  to  be  that,  if  defendant  caused  the 
bridge  in  question  to  be  obstructed  by  suitable  barriers, 
which  had  been  removed  at  the  time  of  the  accident 
without  the  knowledge  or  consent  of  the  defendant  or 
its  agents,  then  the  defendant  is  not  liable,  unless  there 
was  sufficient  time  after  the  removal  of  the  barriers, 
and  before  the  accident,  for  the  defendant,  in  the  exer- 
cise of  ordinary  care  e^nd  vigilance,  to  have  discovered 
the  fact,  and  to  have  caused  the  barriers  to  be  replaced. 

Appellee  insists  that  the  action  of  the  court  in  giv- 
ing the  paragraph  of  its  charge  quoted,  and  in  refusing 
to  give  the  instruction  asked  by  defendant,  is  fully  sus- 
tained by  the  opinion  of  this  court  in  Brown  v.  Jeffer- 
son County^  16  Iowa,  343.  The  facts  in  that  case  appear 
to  have  been  that  'Hhe  county  authorities,  apprehensive 
that  the  bridge  was  unsafe,  had  posted  up  a  written 
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notice  on  some  part  of  it,  advising  travelers  of  danger, 
and  had  cansed  a  pole  to  be  laid  across  one  end  of  it  for 
the  same  purpose."  The  notice  and  the  pole  had  disap- 
peared ''long  prior  to  the  accident."  Under  those  facts, 
this  court  held  that  the  posting  of  the  notice  and  plac- 
ing of  the  obstruction  would  not  relieve  the  county  from 
liability,  even  though  they  were  removed  by  some  evil- 
disposed  person.  The  .question  of  diligence  on  the  part 
of  the  county  to  discover  the  removal,  and  to  replace 
the  notice  and  obstruction,  was  not  involved  in  the  case, 
nor  discussed.  The  same  is  true  of  Ferguson  ^).  Davis 
County^  57  Iowa,  609.  The  liability  of  a  county  for  the 
defective  condition  of  its  bridges  is  analogous  to  that  of 
municipal  corporations  with  respect  to  their  streets  and 
sidewalks.  Soper  v.  Henry  County^  26  Iowa,  269.  A 
municipal  corporation  is  liable  for  a  defect  in  its  side- 
walk of  which  it  has  actual  notice  in  time  to  repair  it, 
in  the  exercise  of  reasonable  diligence,  before  the  acci- 
dent for  which  it  is  sought  to  be  held  liable,  or,  if  the 
defect  was  of  such  a  nature,  or  had  existed  for  such  a 
period  of  time,  as  that,  by  the  exercise  of  ordinary 
care  and  diligence  in  the  discharge  of  its  duties,  it 
would  have  learned  of  its  existence  in  time  to  prevent 
the  injury.  Cook  v.  City  of  Anamosay  66  Iowa,  428. 
Ordinary  care  is  required  of  such  corporations  in  barri- 
cading dangerous  places,— as  excavations  in  its  streets. 
Koester  v.  City  of  Ottumwa^  34  Iowa,  43 ;  K  latt  v.  City 
of  Milwaukee,  63  Wis.  200  ;  10  N.  W.  Rep.  162.  If  a 
barricade  so  erected  is  removed  without  the  consent  or 
knowledge  of  the  corporation,  it  is  not  liable  for  dama- 
ges which  result  from  its  removal,  unless  it  has  notice 
of  such  removal,  or,  in  the  exercise  of  reasonable  dili- 
gence, should  have  known  it  in  time  to  have  prevented 
the  accident.  Klatt  v.  City  of  Milwaukee,  supra; 
Doherty  v.  Waltham,  4  Gray,  696. 

The  rule  adopted  by  the  district  court  made  defend- 
ant liable  for  the  continued  maintenance  of  the  barrier, 
even  though  it  was  removed  without  fault  on  its  part, 
and  so  short  a  time  before  the  accident  as  to  prevent  its 
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acquiring  knowledge  of  the  fact.  This  was  erroneous. 
The  defendant  was  required  to  use  the  care  which  might 
be  expected  of  a  prudent  and  reasonably  diligent  per- 
son, under  similar  circumstances,  in  the  management 
of  his  own  affairs.  Cooper  v.  Mills  County^  69  Iowa, 
354.  See,  also,  Perry  v.  Eailway  Co.,  36  Iowa,  104; 
Aylesworth  v.  Railway  Cb.,  30  Iowa,  461.  The  judg- 
ment of  the  district  court  is  Revsbsed. 


Craig  et  al.  v.  Conover  et  al. 

Wills  :   BEQUESTS  IN  LIEU  OF  DOWER  :  WmOW'S  ELECTION  :  FORM    OF. 

It  is  provided  by  section  2462  of  the  Code  that  ''the  widow's  share 
cannot  be  affected  by  any  will  of  her  husband  unless  she  con- 
sents thereto  *  *  *,  which  consent  shaU  be  entered  on  the 
proper  records  of  the  circuit  ( now  district )  court."  Held  that  it  is 
not  essential  that  there  should  be  a  writing  sij2:ned  by  the  widow, 
and  made  of  record;  in  order  to  manifest  her  election  (  following 
cases  cited  in  opinion).  And  in  this  case,  where  the  decedent 
devised  to  his  widow  a  life-estate  in  all  his  real  estate  in  lieu  of 
dower,  and  named  her  as  his  executrix,  and  she  qualified  as  such, 
and  in  one  of  her  reports  she  stated  that  by  the  will  she  was  to 
have  the  use  of  the  real  estate  for  life,  and  in  her  final  report  the 
same  statement  was  in  substance  repeated,  and  she  consented  to 
the  closing  of  the  estate,  and  her  reports  were  approved  upon  her 
petition,  held  that  this  was  a  sufficient  election  to  take  under  the 
wiU. 
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Appeal  from    Scott    District    Court.  —  Hon.    C.    M. 

Waterman,  Judge. 

Piled,  May  29,  1890. 

This  ijs  an  action  for  the  partition  of  certain  real 
estate.  It  is  alleged  in  the  petition  that  the  defendants 
S.  H.  Brazell  and  the  Clinton  National  Bank  claim  to 
hold  liens  upon  the  property,  but  that  the  same  are  sub- 
ject to  the  claims  of  the  plaintiffs.  The  said  Brazell 
and  the  said  bank  filed  an  answer,  in  which  they 
claimed  that  they  were  the  owners  of  judgments  against 
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the  defendant  Margaret  J.  Swim,  and  that  she  is  the 
owner  of  a  life-estate  in  all  of  said  property,  and  that 
said  judgments  are  a  lien  upon  said  life-estate.  There 
was  a  demurrer  to  the  answer,  which  was  overruled, 
and  the  plaintiffs  appeal. 

Damson  &  Lane^  for  appellants. 

Pascal  &  Armentrout  and  Oeorge  B.  Young^  for 
appellees. 

RoTHRocK,  C.  J. — It  appears  from  the  averments 
of  the  petition  and  answer  that  Isaac  Swim  died  on 
or  about  December  1,  1887,  seized  in  fee  of  the  said 
land.  He  died  testate,  and  the  provisions  of  his  will 
are  set  out  in  the  answer.  T^he  defendant  Margaret  J. 
Swim  is  his  widow,  and  the  plaintiffs  and  the  other 
defendants,  excepting  said  bank  and  said  Brazell,  are 
his  heirs  and  devisees.  The  said  will  contains  the  fol- 
lowing provisions,  to- wit :  "  Second.  All  of  my  per- 
sonal property,  of  every  kind  and  description,  of  which 
I  shall  die  seized,  I  hereby  give  and  bequeath  unto  my 
beloved  wife,  Margaret  Jane  Swim,  to  have  and  to  hold 
in  her  own  right  forever.  Third.  And  I  hereby  give 
and  bequeath  unto  my  said  wife  the  use  and  occupation, 
during  her  natural  life,  of  all  the  real  estate  of  which  I 
may  die  seized,  or  in  which  I  may  have  an  interest, 
legal  or  equitable,  to  have  and  to  hold  to  her  own  use 
forever.  The  bequests  contained  in  the  two  last  para- 
graphs are  to  be  by  my  said  wife  accepted  in  lieu  of  any 
dower  right  she  might  otherwise  have  in  my  said  real 
estate." 

Margaret  J.  Swim  continued  to  reside  on  the  land, 
and  it  still  is  her  home.  She,  with  her  son  Charles 
Swim,  were  executors  of  the  will,  and  settled  the  estate. 
On  the  twenty-eighth  day  of  September,  1886,  said 
executors  prepared  a  report  of  their  acts  as  such,  and 
filed  the  same  in  court.  The  following  language  occurs 
at  the  close  of  said  report :  *'  In  view  of  the  fact  that 
the  will  bequeaths  to  her  all  of  the  personal  estate 
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absolutely,  and  the  use  of  the  real  estate  for  life,  it  is 
believed  by  the  undersigned  that  it  h  better  for  the 
estate  to  permit  her  to  convert  the  personal  property 
into  money,  and  pay  the  mortgage  debt,  and  for  this 
purpose  they  ask  an  extension  of  time  for  making  a 
final  report."  In  the  final  report  of  said  executors, 
which  was  filed  on  December  27,  1886,  and  which  was 
signed  by  said  executors,  the  following  language  is 
used : 

"That,  under  the  will  of  said  Isaac  Swim,  his 
widow,  Margaret  Jane  Swim,  is  given  absolutely,  and 
to  her  sole  use,  all  the  personal  property  of  said 
deceased,  and  they  file  herewith  her  receipt  for  the 
same,  and  consent  to  the  closing  of  said  estate ;  that  the 
real  estate  is  by  said  will  given  to  the  sole  use  and  bene- 
fit of  said  Margaret  Jane  Swim  for  her  life.  The  under- 
signed, therefore,  ask  that  they  be  discharged  from 
further  duty  and  liability. 

*'Makgarbt  J.  Swim,    . 
"Chables  L.  Swim." 

On  the  same  day  said  Margaret  Swim  filed  a  receipt, 
of  which  the  following  is  a  copy : 

"Received  of  the  executors  of  the  will  of  Isaac 

Swim,  deceased,  all  the  personal  property  bequeathed 

to  me  by  said  will,  and  I  hereby  consent  to  the  closing 

of  said  estate. 

"  Margaret  J.  Swim." 

"December  27,  1886." 

These  reports  were  approved  by  the  court,  and  the 
executors  were  discharged.  From  the  time  of  probat- 
ing the  will  until  the  commencement  of  this  action  the 
said  Margaret  J.  Swim  has  been  in  the  possession  of  all 
of  said  real  estate,  which  consists  of  about  two  hundred 
acres,  and  has  at  all  times  claimed  to  be  the  owner  of  a 
life-estate  therein.  She  has  rented  the  same,  and  col- 
lected the  rents,  and  used  them  for  her  own  benefit,  and 
made  valuable  improvements  on  the  same,  to  increase 
the  rental  value,  and  held  out  to  the  judgment  defend- 
4tnts  that  she  was  the  owner  of  a  life-estate,  and  upon 
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the  strength  of  said  representations  she  received  credit 
from  said  defendants.  The  question  presented  by  the 
demurrer  was  whether  the  acts  of  the  said  widow 
import  consent  on  her  part  to  take  the  life-estate  in  the 
land,  in  lieu  of  her  distributive  share  or  right  of  home- 
stead. The  ruling  on  the  demurrer  was  to  the  effect 
that  the  widow  had  made  such  election.  If  this  be  cor- 
rect, then  the  judgments  of  the  defendants  Brazell  and 
the  b^nk  are  liens  upon  her  life-estate  in  the  land.  It 
is  provided  by  section  2452  of  the  Code  that  '*the 
widow's  share  cannot  be  affected  by  any  will  of  her 
husband,  unless  she  consents  thereto  within  six  months 
after  notice  to  her  of  the  provisions  of  the  will  by  the 
other  parties  interested  in  the  estate,  which  consent 
shall  be  entered  on  the  proper  records  of  the  circuit 
court." 

Do  the  records  of  the  circuit  court  show  that  the 
widow  elected  to  take  under  the  will  ?  It  is  not  essen- 
tial that  tliere  should  be  a  writing  signed  by  the  widow, 
and  made  of  record,  in  order  to  manifest  her  election. 
It  may  be  shown  in  some  other  way.  Baldozier  v. 
HayneSy  57  Iowa,  683.  In  Stoddard  v.  Cutcompt^  41 
Iowa,  329,  it  was  held  that  when  the  widow  claimed 
and  received  a  certain  sum  bequeathed  to  her  in 
lieu  of  dower,  and  receipted  to  the  administrator 
therefor,  her  conduct  amounted  to  an  election  to  take 
under  the  will.  In  Ashlock  v.  As/dock^  52  Iowa,  319, 
where  the  widow  filed  a  petition  for  maintenance  dur- 
ing her  life  in  accord  with  the  provisions  of  the  will,  it 
was  he'd  that  the  filing  of  the  petition  was  an  election 
to  take  under  the  will,  and  that  she  could  not  after- 
wards claim  a  distributive  «hare  of  the  estate.  The 
rule  of  the  cited  cases  is  that  no  particular  form  of 
words  is  necessary  to  denote  an  intention  to  take  under 
the  will,  but,  if  the  record  discloses  an  act  or  deoldra- 
tion  of  the  widow  plainly  indicating  a  purpose  to  take 
under  the  will,  she  will  be  held  to  have  so  elected. 
We  think  that  under  that  rule  the  demurrer  was  rightly 
overruled.     It  plainly  appears  by  the  first  report  that 
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by  the  will  the  widow  was  to  have  *'  the  use  of  the  real 
estate  for  life,"  and  in  the  final  report  it  is  recited 
'*  that  the  real  estate  is  by  said  will  given  to  the  sole  use 
and  benefit  of  said  Margaret  J.  Swim  for  her  life,"  and 
by  her  receipt  she  consented  to  the  closing  of  the  estate. 
These  reports  were  approved  by  the  court.  By  that 
approval  it  was  found  by  the  court  that  the  widow  was 
entitled  to  a  life-estate.  The  order  of  the  court  over- 
ruling the  demurrer  is  Affirmed. 


1. 


2. 


3. 


4. 


Hug  v.  Hintrager  et  al. 

Meohanlo's  laen :  subcontbactob  :  monbt  REStoRvsD  for  pay- 
ment OF.  Where  the  principal  contractor  left  in  the  hands  of  the 
owner  of  the  improvement  money  |for  the  payment  of  a  subcon- 
tractor, who  in  due  time  filed  a  mechanic's  lien  for  the  amount 
due  him,  such  lien  was  rightly  established,  to  the  extent  of  the 
money  so  left. 


:    :    DBLAY     IN    FIUNQ    OI4AIM    AND    QIVINO    NOTICE. 

Where  a  subcontractor  did  not  file  his  claim  for  a  mechanic's  lien, 
and  give  notice  thereof  to  the  owner  of  the  improvement,  until 
more  than  thirty  days  had  elapsed  from  the  date  of  completing  his 
work,  and  when  he  did^o  the  owner  was  owing  the  principal  con- 
tractor nothing,  and  did  not  afterwards  become  indebted  to  him, 
held  that  the  subcontractor  did  not  secure  a  lien  on  the  property. 
(See  McClain's  Ck>de,  sec.  3315.) 

:  :  WHO  TO  VERIFY  STATEMENT.    A  Statement  for  a 

mechanio'H  lien  must  be  verified,  but  it  need  not  be  sworn  to  by  a 
claimant  for  the  lien  (  Lamb  v.  Hanneman,  40  Iowa,  41 ) ;  and  in 
this  case  held  that  a  verification  by  an  employe  of  the  claimants, 
who  transacted  the  business  and  knew  the  facts,  was  sufficient. 

:  :  TIME  OF  NOTICE  :   LAST  ITEM  OF  ACXX>UNT.     Where 

the  next  to  the  last  item  of  a  subcontractor's  account  in  a  state- 
ment  for  a  mechanic's  lien  was  October  19,  and  the  last  item  was 
Nov(Bmber  28,  and  notice  of  the  filing  of  the  claim  was  given 
December  4,  and  the  evidence  showed  that  said  last  item  was  fur- 
nished to  the  principal  contractor  in  good  faith,  the  owner  of  the 
improvement  could  not,  by  returning  it  on  the  ground  that  it  was 
not  contemplated  in  the  contract,  make  the  next  to  the  last  item 
the  last,  and  thus  avoid  the  lien,  on  the  ground  that  the  notice  was 
not  served  within  thirty  days  after  the  last  item,  as  required  by 
statute. 
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ti.       : :  UNWABR ANTED  PAYMENT  TO  PRINCIPAL  CONTRACTOR. 

Although  the  building  contract  provided  that  R.*s  lumber  was  to 
be  used,  the  evidence  showed  that  the  owner  of  the  improvement 
knew,  before  he  paid  the  principal  contractor,  that  G.  was  furnish- 
ing lumber  for  the  building,  and  that  he  would  have  a  right  to 
perfect  a  lien  therefor  by  complying  with  the  law,  which  he  did 
within  due  time.  Held  that  the  owner  paid  the  principal  con- 
tractor at  his  peril,  and  such  payment  did  not  exempt  the  property 
from  a  lien  for  the  lumber  furnished  by  G.  (  See  Chicago  Lumber 
Co.  V.  Woodside,  71  Iowa,  859.) 

Appeal  from  Dubuque  District  Court, — Hon.  John  J. 

Net,  Judge. 

PiLKD,  May  69,  1890. 

Action  to  foreclose  a  mechanic' s  lien  against  the 
property  of  defendant  Hintrager.  Under  date  of  Octo- 
ber 17,  1885,  the  defendant  Hintrager  and  J.  B.  Need- 
ham  entered  into  an  agreement  in  writing,  whereby  said 
Needham  contracted  to  furnish  all  the  material  for  and 
to  erect  on  lot  1,  of  subdivision  of  out-lot  724,  in  the  city 
of  Dubuque,  a  double,  brick  dwelling-house,  kitchens, 
cisterns,  privies,  wood-sheds,  fences,  etc.,  completed  as 
per  plans  and  specifications  of  F.  D.  Hide,  the  cost  not 
to  exceed  twenty-five  hundred  dollars.  It  was  pro- 
vided that  no  claim  for  extra  work  or  material  would 
be  made  unless  the  items  and  prices  were  indorsed  on 
the  contract,  and  that  the  improvements  would  be  com- 
pleted, and  keys  delivered  to  the  owner,  "on  or  before 
the  fifteenth  day  of  September,  1886,  under  a  penalty 
of  a  forfeiture  of  three  dollars  for  each  day  of  delay  by 
the  contractors,  in  favor  of  the  owner."  The  only  pro- 
vision as  to  manner  of  payment  was  that  one  hundred 
dollars  was  payable  in  orders  for  lime,  and  that  the 
owner  should  be  allowed  $4.70  per  one  thousand,  yard 
count,  for  brick  furnished.  No  time  of  payment  was 
fixed.  September  19,  1886,  the  parties  added  to  this  a 
supplement,  substituting  brick  for  plank  sidewalk, 
$15.77 ;  waiving  all  claims  theretofore  made  for  excava- 
tion from  under  the  building ;  providing  for  further 
excavation  by  the  contractor  free  of  charge,  and  for  the 
payment  of  twenty-five  cents  per  yard  by  Hintrager  to 
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the  contractor  for  excavating  from  an  adjoining  lot. 
Certain  credits  were  allowed  to  Hintrager  in  this  sup- 
plement, and  it  was  provided  therein :  ''The  whole  job 
to  be  completed  on  or  before  the  fifteenth  day  of  Octo- 
ber, 1885."  About  October  15,  1885,  these  parties 
entered  into  another  agreement,  by  which  Needham 
was  to  furnish  all  the  material  for  and  erect  a  retaining 
wall  on  said  lot  for  $144.05.  The  plaintiff  claims  a  lien 
on  the  said  lot  1  for  material  furnished  for  said  wall, 
and  defendants  T.  J.  Donahue,  J.  S.  Randall,  and  Carr, 
Ryder  &  Wheeler,  each  claim  a  lien  for  labor  or  mate- 
rials furnished  for  the  erection  of  said  dwelling  and 
other  improvements  provided  for  in  the  first  contract. 
Judgments  were  entered  in  favor  of  each  of  these 
parties,  and  against  J.  B.  Needham  ;  also  a  decree 
establishing  and  foreclosing  liens  against  said  lot  1  in 
favor  of  Joseph  Hug,  J.  S.  Randall,  and  Carr,  Ryder  | 

&  Wheeler,  from  which  decree  defendant  Hintrager 
appeals.  The  cross-petitions  of  T.  J.  Donahue  and 
John  Oonnica,  for  the  establishment  of  liens  in  their 
favor,  were  dismissed,  and  T..  J.  Donahue  appeals. 
Further  facts  material  to  the  points  discussed  will  be 
noticed  in  connection  with  the  consideration  of  the 
respective  claims. 

Powers  &  Lacy^  for  appellant  Hintrager. 

McCeney  &  0'^  Donnelly  for  appellant  T.  J.  Donahue. 

Henry  Michel^  for  Joseph  Hug. 

McNulty  &  Barnes^  for  J.  S.  Randall. 

Fouke  &  Lyon^  for  Carr,  Ryder  &  Wheeler. 

Given,  J. — I.     As  to  plaintiff's  claim,  it  appears 

that  Needham,  having  contracted  to  furnish  the  mate- 

1.  MECHANIC'S     rial  and   erect   the    retaining  wall,  sublet 

teSstor^*^*^"'  ^^    John    Coogan,    who     contracted    with 

SSSredfor    plaintiff   to    furnish    the    stone.     Plaintiff 

payment  of.     furnished   stone  between   October   13   and 

November  12,  1885,  that  went  into  the  wall,  amounting 

to  sixty-five  dx)llar8.     On  November  20,  following,  the 
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plaintiff  filed  his  statement  for  a  lien,  and  served  notice 
thereof  on  Hintrager.  Plaintiff  alleges  that  on  settle- 
ment with  Needham  and  Coogan  for  the  wall,  sixty-five 
dollars  was  left  in  Hintrager' s  hands  to  be  paid  to  him 
for  the  rock  furnished.  Hintrager  claims  that  Need- 
ham  was  to  furnish  the  rock  from  his  own  qnarry,  and 
that,  supposing  that  he  had  done  so,  and  before  he  had 
any  knowledge  to  the  contrary,  he  paid  Needham  and 
Coogan,  on  Needham' s  order,  in  full  for  the  wall. 
While  there  is  some  conflict  in  the  testimony  on  these 
points,  we  think  it  fairly  sustains  the  conclusion  that 
Hintrager  knew  that  plaintiff  had  furnished  the  rock 
before  he  made  the  payment  of  $79.06,  November  16, 
and  that  that  amount  was  paid,  leaving  sixty-five  dol- 
lars in  his  hands  to  be  paid  to  the  plaintiff.  The  one 
hundred  dollars  paid  October  31,  on  account  of  painting 
and  stone-mason  work,  etc.,  is  not  shown  to  relate  to 
this  stonework,  and  is  fully  explained  by  the  house 
contract.  Some  questions  are  made  as  to  the  sufficiency 
of  the  statement  filed,  but,  in  view  of  what  we  have 
just  stated,  the  questions  are  immateriaL  as  between 
plaintiff  and  Hintrager,  as  owner  of  the  real  estate 
sought  to  be  charged.  The  judgment  and  decree  of  the 
district  court,  in  favor  of  plaintiff,  should  be  aflSrmed. 
11.  There  is  no  question  but  that  the  defendant 
Donahue  furnished  the  material  and  did  stonework  in 

a. . .      the  erection  of  the  dwelling-house,  to  the 

oiafiJ  and"°^  amount  of  $359.86,  of  which  but  thirty  dol- 
gtving  notice,  j^^.^  j^^  ^^^^^  paid.   Nor  is  it  questioned  but 

that  Hintrager  knew  that  he  was  furnishing  the  material 
and  doing  the  work ;  indeed,  it  is  provided  in  the  con- 
tract that  '*  stone-mason  work  to  be  done  by  Thomas  J. 
Donahue."  Donahue  completed  his  work  on  July  16, 
1886,  and  on  October  14  filed  his  statement  for  a  lien, 
and  gave  notice  thereof  to  Hintrager.  As  the  statement 
was  not  filed  and  notice  given  within  thirty  days  from 
the  completion  of  the  work,  Hintrager  had  a  right  to 
pay  the  contractor  without  regard  to  the  lien  of  the 
subcontractor.     McClain's  Code,  sec.  3316.     If,  at  the 
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time  the  statement  was  filed  and  notice  served,  there 
was  money  due,  or  to  become  due,  from  Hintrager  to 
Needham  under  the  contract,  the  lien  would  attach  for 
the  amount  due,  or  to  become  due,  to  the  contractor, 
not  to  exceed  the  amount  due  to  the  subcontractor.  As 
already  stated,  the  written  contract  is  silent  as  to  the 
time  of  payment,  but  the  parties  thereto  seem  to  have 
agreed  that  Hintrager  would  pay  according  to  the  con- 
tract price,  as  the  work  progressed,  in  pursuance  of 
which  he  paid  Needham  fifteen  hundred  dollars,  Octo- 
ber 13,  and  two  hundred  dollars  cash  on  the  day  the 
statement  was  filed  and  notice  given.  Needham  not 
only  failed  to  complete  the  work,  but  entirely  aban- 
doned it  about  November  23.  Without  stating  the 
items  in  detail,  we  may  say  that  it  satisfactorily  appears 
that  on  October  14,  1885,  Hintrager  was  not  indebted  to 
Needham  on  the  contract,  nor  did  he  thereafter  become 
so  indebted.  It  follows,  therefore,  that  defendant 
Donahue  did  not  acquire  any  lien  against  the  property 
of  Hintrager,  by  virtue  of  his  statement  and  notice. 
The  decree  of  the  district  court  as  to  defendant  Dona- 
hue is  affirmed  on  his  appeal. 

III.     Carr,   Ryder  &  Wheeler  furnished  lumber, 
etc.,  under  contract  with  Needham,  for  the  buildings 

. and    other  improvements  made  under  the 

who' to  verify  first  Contract  and  supplement,  to  the  amount 

itfttement. 

of  $387.43,  the  last  item  of  which  is  stated 
as  having  been  furnished  November  28,  1886,  the  last 
preceding  item  having  been  furnished  October  19.  On 
November  30,  1885,  Carr,  Ryder  &  Wheeler  filed  their 
statement,  claiming  a  mechanic's  lien,  verified  by  E.  A. 
Engler ;  and  on  December  4,  1885,  served  notice  thereof 
on  appellant  Hintrager.  They  aver  that  Hintrager  knew 
that  they  were  furnishing  said  materials  at  the  time 
they  were  delivered,  and  at  the  times  he  made  payments 
to  Needham.  Appellant  Hintrager  objects  to  the  suffi- 
ciency of  the  statement  for  a  lien,  on  the  ground  that  it 
was  not  verified  by  any  member  of  the  firm.  E.  A. 
Engler  was  an  employe  of  the  firm,  having  authority  to 
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make  contracts  for  them.  He  made  the  contract  with 
Needham  under  which  this  material  was  furnished,  and 
had,  personal  knowledge  of  the  whole  transaction, 
including  the  fact  of  the  delivery  of  the  materials.  The 
Code  requires  that  the.  statement  shall  be  verified  by 
afBdavit,  but  does  not  provide  that  such  affidavit  shall 
be  by  a  claimant  for  the  lien.  McClain's  Code,  sec. 
8314 ;  Lamb  v.  Hanneman^  40  Iowa,  41. 

The  last  item,  furnished  November  28,  *'  One  p.  c. 
blind,  one  dollar,"  was  delivered  to  Needham  at  the 

^  . .      house,  and,  after  Needham  abandoned  the 

tiMltmutem  ^^^^5  Hintrager  sent ,  the  blind  back  to 
of  account.  Carr,  Ryder  &  Wheeler.  Hintrager  con- 
tends that  this  blind  was  not  called  for  under  the  con- 
tract with  Needham,  and  that  it  had  been  furnished 
for  the  purpose  of  extending  the  account,  so  that  Carr, 
Ryder  &  Wheeler  could  file  their  lien  and  give  notice, 
within  thirty  days  thereafter  ;  that  the  last  preceding 
item  was  more  than  thirty  days  prior  to  the  filing  of 
their  statement,  and  giving  notice  thereof ;  and  that  said 
blind  never  went  into  the  building.  We  think  the 
weight  of  the  testimony  sustains  the  conclusions  that 
the  blind  was  turnished  in  good  faith,  to  be  used  in 
the  building,  and  that  appellant  Hintrager  could  not 
defeat  the  right  of  Carr,  Ryder  &  Wheeler  to  a  lien,  by 
returning  the  blind.  This  item  was  evidently  a  contin- 
uation of  the  same  account,  and  entitled  Carr,  Ryder  & 
Wheeler  to  a  lien  for  all  the  items,  by  filing  their  state- 
ment and  giving  notice  thereof  within  thirty  days  from 
the  date  of  said  last  item. 

While  it  is  true  the  contract  with  Needham  states 
that  "  Randall's  lumber  is  to  be  used,"  we  are  satisfied, 

from   the    testimony,   that    Mr.   Hintrager 

*  unwarranted  kuew  that  material  was  being  furnished  by 

paTinent  to  c»  -r 

principal  con-  Carr,  Ryder  &  Wheeler  before  he  made  the 

tractor.  '' 

payment  of  fifteen  hundred  dollars,  October 
6,  1885.  The  case  is  within  the  rule  laid  down  in  Dwrn," 
her  Co.  V.  Woodside^  71  Iowa,  359.  Carr,  Ryder  & 
Wheeler,  having  filed  their  statement,  and  given  notice 
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thereof,  within  thirty  day,  and  Hintrager  having  knowl- 
edge of  their  right  to  perfect  such  a  lien  at  the  time  he 
made  the  payment  of  fifteen  hundred  dollars  to  Need- 
ham,  he  must  be  held  to  have  made  the  payment  at  his 
own  risk,  and  subject  to  the  right  of  Carr,  Ryder  & 
Wheeler  to  assert  their  lien.  This  view  of  the  case 
renders  it  unnecessary  that  we  determine  whether 
Needham  was  entitled,  on  an  accounting  with  Hintrager, 
to  an  allowance  for  excavating  as  extra.  There  is  no 
dispute  as  to  Hintrager' s  statement  of  the  account,  as 
it  stood  between  him  and  Needham,  excepting  as  to  this 
allowance  of  extras  for  excavating ;  but,  even  that  allow- 
ance would  not  equal  the  balance  due  to  Hintrager  from 
Needham  for  payments  made  and  expenses  incurred  in 
completing  the  work.  As  Carr,  Ryder  &  Wheeler's 
right  to  a  lien  does  not  depend  upon  whether  Hintrager 
was  indebted  to  Needham,  we  need  not  further  inquire 
as  to  that  subject. 

IV.  J.  S.  Randall  furnished  material  for  the  house 
and  other  improvements,  under  contract  with  Needham, 
to  the  amount  of  $354.85,  for  which  he  filed  a  statetaent, 
duly  verified,  claiming  a  mechanic's  lien,  on  November 
28,  1885,  being  within  thirty  days  from  the  last  item. 
Randall's  right  to  the  lien  involves  the  same  question 
as  those  presented  on  the  claim  of  Carr,  Ryder  & 
Wheeler.  It  follows  from  our  conclusions  that  Randall 
is  entitled  to  have  his  lien  established.  Our  conclusions 
upon  the  whole  record  are  that  the  judgments  and 
decrees  of  the  district  court  should  be 

Affirmed. 


'80  '365; 
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1.  False  Imprisonment :  mistake  of  identity  as  justification. 
Defendant,  a  constable,  having  a  warrant  for  M.,  arrested  plaintiff, 
supposing  that  he  was  M.  In  an  action  for  false  imprisonment, 
wherein  plaintiff  sought  to  recover  only  compensatory  damages, 
held  that  evidence  offered  by  defendant  to  sliow  that  he  believed 
plaintiff  was   the   person  named    in  the    wai*rant,  and    that  he 


366  SUPREME  COURT  OF  IOWA, 

Holmes  v.  Blyler. 

answered  to  the  description  of  M.  as  given  to  him  by  others,  was 
properly  rejected,  since  the  good  faith  of  the  officer  in  such  a  case 
will  not  exempt  him  from  liability  for  actual  damages.  ( See  opin- 
ion for  citations.) 

2.      :     PEBSON  NOT  NAMED  IN  WARRANT  :     OTHER  JUSTIFICATION. 

In  such  case,  since  the  arrest  was  made  in  reliance  upon  the 
authority  of  the  warrant,  and  no  other  pretense  was  made  in  the 
answer,  held  that  the  court  properly  excluded  evidence  tending  to 
show  that  defendant  was  authorized,  under  section  4200  of  the 
Code,  in  making  the  arrest  without  a  warrant. 

Appeal  from  Polk  District  Court. — Hon.   W.   F 

Conrad,  Judge 

Filed,  May  31,  1890. 

Action  to  recover  damages  for  false  imprisonment. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
in  favor  of  plaintiff.    The  defendants  appeal. 

Stephen  F.  Balliet^  for  appellants. 
Ghamherlain  &  Stewart^  for  appellee. 

Robinson,  J. — The  defendant  Blyler  was  a  consta- 
ble of  Lee  township  in'  Polk  county  during  the  years 
1887  and  1888,  and  defendant  Eggleston  was  one  of  the 
sureties  on  his  official  bond.  On  the  twentieth  day  of 
April,  1887,  Blyler,  acting  as  constable,  arrested  plain- 
tiff in  Dubuque,  caused  him  to  be  confined  in  the 
Dubuque  jail  for  several  hours,  carried  him  from  the 
jail  to  the  railway  train,  handcuffed  him,  and  thence  took 
him  to  Des  Moines,  where  plaintiff  was  discharged  with- 
out a  hearing.  When  the  arrest  wis  made  Blyler  had 
in  his  possession  for  service  a  warrant,  duly  issued  by  a 
justice  of  the  peace  in  Polk  county,  directing  the  arrest 
of  one  Julian  Martin,  and  defendants  claim  that  all 
the  acts  of  which  plaintiff  complains  were  done  by 
Blyler  in  good  faith,  and  under  the  honest  belief  that 
plaintiff  was  Martin,  and  that  as  soon  as  the  mistake 
was  discovered  plaintiff  was  released.  On  the  trial 
plaintiff  waived  all  claim  against  defendants  except  ior 
compensatory  damages. 
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I.     Appellants  complain  of  the  refusal  of  the  court 

to  allow  them  to  show  that  Blyler  believed  plaintiff  was 

.     ,    the  person  named  in  the  warrant  at  the 

onmeni:        time    of    the    arrest,    and     that    plaintiff 

mistake  of  ;  -^ 

wegtjtyas^  auswered,  substantially,  to  the  description 
of  Martin  given  by  those  who  knew  him. 
It  is  well  settled  that  ministerial  officers  or  sheriffs  and 
constables  act  at  their  peril  in  serving  judicial  process, 
and  that  they  cannot  justify  an  abuse  of  process  by 
showing  that  they  acted  in  good  faith,  excepting  in 
mitigation  of  damages.  Murfree,  Sher.,  sees.  165,  925  ; 
Bish.  Non-Cont.  Law,  sees.  209-213 ;  Cooley,  Torts,  461 ; 
1  Add.  Torts,  161 ;  2  Thomp.  Neg.  825 ;  Field,  Dam., 
sec.  880  ;  Hays  v.  Creary,  60  Tex.  446.  The  plaintiff 
had  waived  claims  for  all  but  actual  damages.  He  was 
entitled  to  recover  those  for  the  reason  that  his  arrest 
was  wholly  unauthorized  by  the  warrant,  and  the  good 
faith  of  the  officer  would  not  exempt  him  from  liability 
for  the  actual  damages  caused  by  his  unauthorized  act. 
3  Suth.  Dam.  732 ;  7  Am.  &  Eng.  Cyclop.  Law,  690. 

IL  The  appellants  contend  that  the  rejected  evi- 
dence   would    have  tended  to  show  that  Blyler  was 

justifiecj    in    arresting    plaintiff   without  a 

"^"^  •  person  .^        -w-k^    ^         -m 

not  named  In  warrant.  But  Blyler  does  uot  pretend  that 
Sation^'*^^^  he  acted  under  any  provision  of  law  which 
authorized  such  an  arrest.  Section  4200  of 
the  Code  authorizes  a  peace-officer  to  make  an  arrest 
without  a  warrant  ''when  sl  public  offense  has  in  fact 
been  committed,  and  he  has  reasonable  ground  for 
believing  that  the  person  to  be  arrested  has  committed 
it."  In  this  case,  however,  the  officer  was  acting,  as  he 
claimed,  by  virtue  of  the  warrant  which  he  held  for  the 
arrest  of  Martin.  No  claim  to  the  contrary  is  made  by 
his  answer,  nor  by  the  evidence.  That  he  might  have 
made  the  arrest  by  authority  other  than  that  under 
which  he  claimed  to  act  is  wholly  immaterial. 

III.  The  conclusions  we  have  reached  make  a 
determination  of  other  questions  discussed  by  counsel 
unnecessary.    The  judgment  of  the  district  court  is 

Affirmed, 


I 
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Slooum,  Brenton  &  Hoopes  y.  Knosby. 

Appeal :  byidenob  to  support  VBRDionr.  Where  there  are  sucoeasiTe 
verdicts  for  the  same  party,  and  the  district  court  finally  refuses 
to  set  aside  the  verdict  because  of  the  insufficiency  of  the  evidence, 
it  requires  a  strong  case  of  abuse  of  judgment  on  the  part  of  the 
jury  to  justify  the  interference  of  this  court  (  see  opinion  for  cita- 
tions) ;  and  in  this  case,  where  the  evidence  was  not  free  from  con- 
flict, held  that  this  court  could  not  reverse  the  judgment  rendered 
thereon. 

Appeal  from   Dallas    District    Court. — Hon.    0.  B. 

Ayres,  Judge. 

Filed,  May  31,  1890. 

Action  on  promissory  notes.     Judgment  for  defend- 
ant, and  the  plaintiff  appeals. 

Z).  W.  Woodin^  for  appellants. 

White  &  Clark,  for  appellee. 

Granger,  J. — The  only  question  in  this  case  is  as 
'  to  the  sufficiency  of  the  testimony  to  sustain  the  ver- 
dict ;  appellant  urging  that  the  record  shows  that  it  is 
the  result  of  passion  or  prejudice.  It  is  not  a  case  in 
which  there  is  no  conflict  in  the  testimony ;  but,  judging 
from  the  record  before  us,  it  largely  preponderates  in 
favor  of  the  plaintiffs.  Of  course,  the  record  does  not 
always  present  the  testimony  in  its  true  light,  or  enable 
us  to  know  its  real  value;  nor  is  it  designed  in  law 
actions  that  we  shall  settle  questions  of  fact  from  sub- 
stantial conflicts  of  testimony.  The  cause  has  been 
three  times  tried  in  the  district  court.  The  first  judg- 
ment was  reversed  in  this  court  on  error  as  to  the  admis- 
sion of  testimony.  The  district  court  set  aside  the 
verdict  at  the  second  trial,  as  we  understand,  because  of 
the  insufficiency  of  the  testimony.    The  district  court 
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at  the  last  trial  refused  to  set  it  aside  for  that  reason. 
The  three  findings  of  the  jury  have  been  for  the  defend- 
ant. 

We  have  held  that  where  there  are  successive  ver- 
dicts for  the  same  party,  arid  the  district  court  finally 
refuses  to  set  aside  the  verdict  because  of  the  insuflBi- 
ciency  of  the  evidence,  it  requires  a  strong  case  of 
"  abuse  of  judgment"  on  the  part  of  the  jury  to  justify 
our  interference.  Burlington  Oaslight  Co.  v.  Oreene^ 
28  Iowa,  289.  And  see,  also,  Penn  v.  McLaughlin^  86 
Iowa,  538 ;  Hollenheck  v.  City  of  MarshalUown^  62 
Iowa,  21.  We  think  that,  in  view  of  the  testimony  on 
which  the  case  was  submitted,  and  the  successive  ver- 
dicts for  the  defendant,  we  should  not  interfere.  A 
discussion  of  the  testimony  would  be  of  no  use,  and  the 
judgment  below  must  be  Affibmed. 


The    Chicago    Lumber   Coaipany    v.    The    Tibblbs 
Manufacturing  Company  et  ah    ' 

Contracts :  oonstruction  :  different  intention  of  parties.  In  an 
action  to  establish  and  foreclose  a  mechanic*s  lien  for  lumber,  it 
appeared  that  F.,  the  member  of  the  plaintiff  firm  who  transacted 
all  the  business  on  its  part,  had  subscribed  for  stock  in  the  defend- 
ant company,,  and  had  taken  a  writing  directed  to  the  plaintiff 
firm^  wherein  the  defendant  agreed  to  take  its  pay  for  the  stock  so 
subscribed  in  lumber.  The  evidence  showed  that  the  defendant 
company,  when  it  made  the  contract  and  ordered  the  lumber i 
understood  that  it  was  to  be  paid  for  by  the  stock  so  subscribed 
for ;  and  F.  testified  that  he  understood  that  it  was  optional  on 
his  part  whether  or  not  the  lumber  should  be  furnished  on  the 
stock  subscription,  but,  on  cross-examination,  he  confessed  that  he 
supposed  at*  the  time  that  the  defendant  understood  that  the 
lumber  was  to  be  paid  for  in  stock.  Held  that  plaintiff  was 
bound,  under  section  8652  of  the  Code,  by  the  contract  in  that 
sense  in  which  he  supposed  defendant  understocfd  it,  and  that 
there  could  be  no  recovery. 
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The  plaintiffs'  petition  was  in  the  usual  form  for 
the  foreclosure  of  a  mechanic's  lien,  and  shows  that 
about  the  first  of  June,  1888,  it  sold  to  the  defendant 
Tibbies  Manufactaring  Company  lumber  of  the  value  of 
$3,402.72,  for  the  erection  of  certain  factory  buildings 
in  Des  Moines,  and  asking  judgment,  and  the  establish- 
ment of  its  lien.  The  Tibbies  Manufacturing  Company 
answers,  denying  allegations  of  the  petition,  and  aver- 
ring the  purchase  of  the  lumber  to  be  from  one  Robert 
Fuller  ton,  who  was  a  member  of  the  plaintiff  firm,  and 
bought  of  the  defendant  twenty  shares  of  its  stock  at 
the  agreed  price  of  one  hundred  dollars  per  share,  and 
agreed  to  pay  therefor  in  lumber,  and  that  the  lumber 
in  question  was  delivered  and  received  in  payment  for 
said  stock.  The  district  court  determined  the  issues  in 
favor  of  the  defendants,  and  from  its  judgment  the 
plaintiff  appeals. 

Berryhill  <fe  Henry^  for  appellant. 

Bar  croft  <fe  Bowen,  for  appellees. 

Granger,  J. — The  question  we  are  required  to 
determine  is  whether  the  lumber  was  purchased  of  the 
plaintiff  company,  or  was  received  from  Fullerton  in 
payment  for  stock.  Fullerton  was,  as  a  member  of  the 
plaintiff  company,  in  charge  of  its  business  at  Bes 
Moines,  and  sold  the  lumber.  About  May  12,  1887,  he 
subscribed  for  twenty  shares  of  defendants'  stock,  and 
defendants  claim  that  it  was  then  verbally  agreed  that 
it  was  to  be  paid  for  in  lumber.  At  the  time  the  stock 
subscription  was  made,  Fullerton  received  the  follow- 
ing writing : 
^''Chicago  Lumber  Company y  Des  Moines^  Iowa: 

*'The  Tibbies  Manufacturing  Company  hereby 
agrees  to  receive  such  kind  of  lumber  as  it  can  use  in 
erecting  its  factory  in  payment  of  the  two  thousand 
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dollars'  stock  subscribed  for  by  Robert  Fullerton.  Such 
lumber  to  be  furnished  at  the  market  prices 
*'TiBBLE8  Manufacturing  Co., 

*'C.  E.  TiBBLES, 

"  President." 
It  is  unquestioned  in  the  case  that,  at  the  time  of 
the  subscription,  there  was  talk  and  some  understand- 
ing as  to  the  stock  being  paid  for  with  lumber ;  but  the 
•difference  as  to  the  understanding  seems  to  be  this : 
That  the  defendant  understood  that  the  payment  was 
to  be  in  lumber;  and  Fullerton,  that  he  had  the 
privilege  or  option  of  paying  in  lumber  or  cash.  It  was 
some  time  thereafter  that  Mr.  Tibbies,  president  of  the 
defendant  company,  went  to  the  oflBce  of  Fullerton,  in 
Des  Moines,  and  obtained  Fullerton' s  terms  or  prices 
for  lumber  needed  for  the  company's  buildings.  Ful- 
lerton was  at  this  time,  and  had  been  previous  thereto, 
engaged  in  the  lumber  business  at  Des  Moines,  but  only 
as  a  partner  in  the  plaintiff  firm,  but  having  exclusive 
control  of  the  business  at  Des  Moines,  including  the 
making  of  contracts.  Tibbies  presented  a  memorandum 
of  the  lumber  he  desired,  which  was  copied  in  an  "esti- 
mate book,"  and  the  prices  fixed.  Tibbies  checked  a 
part  of  the  list,  and  made  his  order,  amounting  to 
$3,180.89.  Subsequent  orders  were  made  completing 
the  amount  first  stated.  The  lumber  was  charged  on 
the  books  of  the  plaintiff  company  to  the  Tibbies  Manu- 
facturing Company.  The  testimony  of  Mr.  Tibbies  is 
that,  at  the  time  he  was  at  the  office,  and  gave  the 
order  for  the  lumber,  it  was  talked  that  the  payment 
therefor  was  to  be  the  stock  of  the  company,  and  that, 
when  he  made  objections  to  the  price  fixed  for  the 
lumber  Fullerton  said,  in  substance,  that  he  could  com- 
pete with  the  prices  of  others  if  they  would  take  their 
pay  in  stock,  as  he  did.  Mr.  Tibbies  also  testified  that 
it  was  well  understood  at  the  time  the  lumber  was 
ordered  that  it  was  being  furnished  in  pursuance  of  the 
agreement  made  when  the  stock  was  taken.  There 
is  considerable  other  testimony  corroborative  of   Mr. 
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Tibbies  to  the  effect  that  Pullerton  understood  when  he 
parchased  the  stock  that  it  was  to  be  paid  for  in 
lumber.  Pullerton,  in  terms,  denies  his  understanding 
that  he  was  under  obligation  to  pay  in  lumber,  or  that 
he  delivered  the  lumber  with  that  understanding  on  his 
part. 

There"  is,  however,  a  view  of  the  case  that  seems 
conclusive,  and  sustains  the  action  of  the  court  below* 
That  Tibbies  understood  when  the  stock  was  sold  that 
it  was  to  be  paid  for  in  lumber,  and  that  he  understood 
when  the  lumber  was  ordered  that  it  was  in  payment 
for  the  stock,  there  is  hardly  room  for  doubt.  In  fact^ 
the  testimony  of  Pullerton  tends  to  show  such  fact* 
The  following  is  a  part  of  his  testimony : 

"  ^.  At  the  time  you  made  that  subscription,  or 
prior  thereto,  what  had  been  said  about  buying  lumber 
from  you  ?  A.  The  understanding  was,  I  should  have 
the  -privilege  of  paying  for  the  stock  in  lumber. 

''  Q,  Was  not  it  also  understood  that  they  were  to 
have  the  privilege  of  paying  for  the  lumber  in  stock  t 
A.    There  was  no  contract  to  that  effect. 

*'  Q,  You  do  not  say  there  was  any  contract  to  the 
effect  that  you  were  to  pay  for  the  stock  in  lumber  t 
A.     Yes ;  we  have  a  contract  to  that  effect. 

*'  Q.  Don't  you  know  that  they  were  not  to  pay  for 
the  lumber  in  cash,  and  that  that  was  the  understand- 
ing when  they  got  the  lumber  from  you  \  A.  I  do  not 
know  what  their  understanding  may  have  been.  I  was 
looking  only  to  my  side  of  the  question,  of  course. 
They  held  out  as  an  inducement  for  my  subscription 
that  I  should  have  the  privilege  of  paying  for  the  ;3tock 
in  lumber. 

"  Q.  And  didn't  you  hold  out  an  inducement  that 
they,  for  letting  you  sell  the  lumber,  could  pay  for  it 
in  stock  ?  A.  No,  I  did  not  consider  it  that  way.  I 
do  not  know  how  they  considered  it. 

''Q.  Didn't  you  consider  it  so  ?  A.  I  was  look- 
ing at  it  from  my  side.  All  I  wanted  was  the  privilege 
of  furnishing  the  lumber. 
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^^Q.  Did  yon  not  consider  they  understood  that 
they  were  to  pay  for  that  lumber  in  stock  ?  Didn't  you 
know  that?  A.  I  presume  they  did,  but  I  was  not 
looking  at  their  side  of  the  question  at  all. 

^^  Q.  I  am  asking  you  if  you  did  not  know,  as  a 
business  man,  and  in  view  of  what  was  said  between 
you,  that  they  did  not  expect  to  pay  for  that  lumber  in 
money  ?  A.  They  made  a  written  memorandum  that 
I  might  pay  for  the  stock  in  lumber. 

"How  often  do  you  want  to  tell  thati  I  am  talk- 
ing with  you  about  what  you  thought  they  expected  at 
that  time.  Did  you  understand  they  expected  to  pay 
for  that  lumber  in  money  i 

"Mr.  Henry:  The  witness  having  stated  that  the 
proposition  was  reduced  to  writing,  the  plaintiff  objects 
to  any  testimony  with  respect  to  the  character  of  that 
proposition  as  incompetent. 

"Judge  Barcroft:  I  am  asking  you  the  plain 
question,  and  I  want  you  to  understand  it.  Did  you 
expect  or  did  you  not  know,  at  the  time  of  that  trans- 
action, that  they  expected  to  pay  for  the  lumber  in 
stock  ?    A.     I  presume  they  did. 

"Court:  Tou  think  they  understood  at  the  time 
you  made  the  contract  that  they  were  to  pay  for  the 
lumber  in  the  stock?  A.  I  presume  that  was  what 
they  understood.  All  I  wanted  was  the  privilege  of 
paying  for  the  stock  in  lumber,  provided  the  stock  was 
all  right." 

We  understand  from  the  testimony  that  Mr.  Fuller- 
ton,  at  the  time  of  making  the  contract,  thought  that 
by  its  terms  he  could  pay  in  lumber  or  cash,  but  that  he 
then  understood,  or  at  least  had  reason  to  understand, 
that  Tibbies  took  a  different  view  of  the  contract,  and 
expected  the  pay  in  lumber.  To  the  question,  "Did 
you  not  consider  they  understood  that  they  were  to  pay 
for  the  lumber  in  stock, — didn't  you  know  that?"  he 
answered,  "I  presume  they  did,  but  I  was  not  looking 
at  their  side  of  the  question  at  all."  Again,  to  the 
question,    "Did  you  not   know  at  the  time   of   the 
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transaction  that  they  expected  to  pay  for  the  lumber  in 
stock?"  he  answers,  *?  I  presume  they  did."  Then,  to 
this  question  by  the  court,  ''You  think  they  under- 
stood at  the  time  you  made  the  contract  that  they  were 
to  pay  for  the  lumber  in  stock  i  A.  I  presume  that 
was  what  they  understood.  All  I  wanted  was  the  priv- 
ilege of  paying  for  the  stock  in  lumber,  provided  the 
stock  was  all  right."  With  the  fact  established  that 
Tibbies  understood  that  the  stock  should  pay  for  the 
lumber,  which  mtist,  of  course,  be  the  understanding  of 
his  company,  we  add  thereto  the  fact  that  FuUerton 
believed,  or  had  reason  to  believe,  that  Tibbies  so 
understood ;  and  what  is  the  rule  of  law  to  be  applied 
to  that  state  of  facts  ?  Code,  section  8652,  is  as  follows : 
''When  the  terms  of  an  agreement  have  been  intended 
in  a  different  sense  by  the  parties  to  it,  that  sense  is  to 
prevail  against  either  party  in  which  he  had  reason  to 
suppose  the  other  understood  it."  Is  not  that  rule  of 
law  conclusive  of  the  case?  Tibbies  understood  the 
stock  was  to  pay  for  the  lumber  ;  and,  from  FuUerton' s 
testimony,  he  supposed  they  so  understood  it,  and  we 
may  assume  he  had  reasons  for  it.  The  sense  in  which 
the  other  party  understood  it  must  prevail.  We  think 
the  judgment  below  should  be 

Affirmed. 
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1.  Chattel  Mortgage:  GARinsHMSNT  of  MORTaAGBB:  irrboulab 
FOBBCLOSUBB :  LIABILITY.  Where  a  mortgagee  of  chattels  was 
garnished  on  execution  against  the  mortgagors,  and  he  after- 
wards took  possession  of  the  property  under  his  mortgage,  and 
proceeded  to  foreclose  the  same  by  public  sale,  at  which  he  acted 
-  as  auctioneer,  and  himself  bid  upon  and  purchased  the  property, 
and  credited  the  purchase  price  upon  his  mortgage,  held  that,  such 
proceeding  was  irregular,  but  not  fraudulent  or  void,  and  that  he 
should  be  held  to  account  for  the  value  of  the  property,  and,  if  that 
was  more  than  the  amount  due  him,  there  should  be  judgment 
against  him  as  garnishee  for  the  residue. 
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2.  The  Same:  byidbncb.  In  suoh  oaae  evidenoe  was  properly 
admitted  which  tended  to  show  the  amount  of  property  taken,  and 
its  Yalue. 

3,  Appeal :  abstract  itilbd  too  latb  :  effectt.  An  appellee's 
abstract  will  not  be  stricken  from  the  files  because  not  filed  in 
proper  time,  where  it  does  not  appear  that  the  submission  of  the 
cause  was  delayed,  or  the  appellant  prejudiced  by  the  delay. 

Appeal  from  Jasper  District    Court. — Hon.   David 

Ryan,  Judge. 

PiL^D,  May  31,  1890. 

The  plaintiflPs  by  this  proceeding  seek  to  charge  the 
defendant  as  garnishee  on  an  execution  upon  a  judg- 
ment against  Henry  Zimmerman  and  J.  A.  Zimmerman. 
The  defendant  answered,  denying  indebtedness  to  the 
judgment  defendants,  and  denying  that  he  had  in  his 
possession  any  proi)erty  rights  or  credits  belonging  to 
them.  There  was  an  issue  made  upon  the  answer,  and 
upon  a  trial  the  defendant  garnishee  was  discharged. 
Plaintiffs  appeal. 

Winslow  &  Varnum,  for  appellants. 

Alanson  Clark ^  for  appellee. 

RoTHBOCK,  C.  J.— I.  It  appears  from  the  record 
that  the  defendants  in  execution  are  farm  tenants,  and 

that,   for  several  years  prior  to  the  com- 
mencement   of    these    proceedings,    they 


1.  CEATTBIi 
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of  mortgagee:  rented   and  cultivated  a   farm  owned  by 

Irregiiiar  ^ 

JSwrn".*^" *  the  defendant  Moran,  the  garnishee.  The 
parties  adopted  the  plan  of  securing  the 
^  rent  and  other  indebtedness  by  chattel  mortgages  upon 
the  crops  and  other  property  of  the  defendants.  These 
mortgages  were  made  each  year,  and  at  the  end  of  the 
year's  operations  a  settlement  was  had,  and  a  new 
mortgage  taken  for  the  ensuing  year.  The  mortgage 
taken  for  the  year  1884  was  taken  on  the  first  day  of 
April  of  that  year,  and  it  included  all  the  mortgagors' 
interest  in  crops  grown  that  year,  and  one  team  of 
mules.    The  amount  secured  by  the  mortgage  was  five 
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hundred  and  two  dollars,  owing  by  the  tenants  to 
Moran,  with  some  accraed  interest.  The  plaintiffs 
recovered  a  judgment  against  the  Zimmermans  in  Sep- 
tember, 1884,  and  issued  an  execution  and  garnished 
Moran.  At  that  time  the  small  grain  of  that  year  had 
been  disposed  of,  and  nothing  remained  but  the  com 
standing  and  growing  in  the  fields,  and  the  mules.  As 
soon  as  Moran  was  garnished,  the  tenants  abandoned 
the  crop,  and  refused  to  give  it  any  further  attention, 
and  Moran  was  compelled  to  take  possession  of  it.  He 
did  take  possession  under  his  mortgage,  and  proceeded 
to  foreclose  the  same  by  a  public  sale.  At  this  sale  he 
acted  as  auctioneer  and  bid  upon  and  purchased  the 
property  himself  for  the  sum  of  four  hundred  dollars, 
and  credited  it  upon  the  mortgage.  The  tenants'  inter- 
est in  the  corn  was  an  undivided  three-fifths.  The 
other  two-fifths  was  to  be  harvested  and  delivered  to 
Moran  as  the  landlord's  share.  It  is  claimed  that  the 
sale  and  pretended  foreclosure  were  fraudulent  and 
void.  We  think  it  was  irregular,  but  there  is  no  evi- 
dence of  actual  fraud.  The  record  does  not  show  that 
Moran  was  actuated  by  any  other  purpose  than  to 
secure  the  debt  due*  to  him,  and  there  is  no  evidence  in 
any  way  impeaching  the  debt,  nor  the  amount  thereof. 
Moran  should  be  held  to  account  for  the  value  of  the 
property  ;  and,  if  that  is  more  than  the  debt  due  to  him, 
the  plaintiffs  are  entitled  to  such  balance. 

Counsel  for  the  respective  parties  have  made  their 
estimates  of  the  value,  and  it  is  claimed  on  the  one 
hand  that  there  is  a  large  excess,  and  on  the  other 
hand  that,  estimating  all  of  the  property  at  its  fair 
value,  the  tenants  are  still  indebted  to  Moran.  We 
will  not  enter  into  a  computation  of  the  matter.  It  is 
enough  to  say  that  this  was  a  plain  issue  of  fact  in  a 
proceeding  at  law,  and  the  judgment  of  the  district 
court  is  not  without  support  in  the  evidence.  The  ten- 
ants commenced  operations  for  the  year  1884  in  debt  to 
•  their  landlord  in  the  suna  of  five  hundred  dollars'  prin- 
cipal,  and  something  in  the  way  of    interest.    They 


MAY  TERM,  1890.  377 

Spencer  &  Co.  v.  Moran. 

raised  a  small  crop  of  oats  and  wheat,  and  gave  the 
landlord  his  share  and  also  their  share.  There  is  no 
accurate  showing  of  what  the  tenants'  share  was. 
Indeed,  it  is  mere  conjecture.  They  abandoned  the 
corn,  and  left  the  landlord  to  husk  and  crib  the  whole 
crop.  The  fact  is  that  these  tenants,-  instead  of  having 
anything  in  the  hands  of  their  landlord  from  year  to 
year,  appear  to  have  been  getting  deeper  in  debt.  The 
whole  course  of  their  business  shows  that  they  had  no 
margin  with  which  to  pay  other  creditors.  Moifan,  in 
his  testimony,  says :  *' When  defendants  found  that  I 
had  been  garnished,  they  told  me  they  were  not  going 
to  work  there  any  more.  They  said  they  could  not 
live  without  they  had  something  to  live  off  of,  and  they 
throwed  up  the  crop.  Said  they  could  not  gather  it 
unless  they  got  something  to  live  oflf  of.  The  family 
was  destitute.  They  would  not  gather  the  crop.  They 
just  abandoned  the  crop." 

II.  The  plaintiffs  objected  to  several  questions 
propounded  by  defendant's  counsel  to  the  garnishee, 
2.  Tot  same :     *^^  ^^^  claim  that  his  objections  should 

evidence.  have  bceu  sustained.  The  evidence  elicited 
by  these  questions  tended  to  show  the  amount  of 
property  taken  under  the  chattel  mortgage,  and  its 
value.  We  think  the  garnishee  had  the  right  to  show 
these  facts.  He  was  liable,  if  at  all,  for  any  excess  of 
the  fair  value  of  the  property  over  and  above  the 
amount  of  the  mortgage  debt. 

III.  A  motion  was  made  by  counsel  for  appellants 
to  strike  appellee's  abstract  because  not  filed  in  proper 
8.  apfbal  :        time.     It  does  not  appear  that  the  submis- 

to2\™te':*^*^  sion  of  the  cause  was  postponed    by  the 
etfeot.  delay,  nor  that  the  appellants  were  preju- 

diced thereby.     The  motion  will  be  overruled. 

IV.  As  we  have  found  that  the  judgment  must  be 
sustained  upon  the  evidence  as  to  the  amount  and  value 
of  property,  we  need  not  determine  other  questions  pre- 
sented by  counsel.  The  judgment  of  the  district  court 
will  be  Affirmed. 
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HoDQB  y.  Dbkt  et  al. 

Judgment:  apparekt  libn:  pbiob  sale  bt  judombnt  dbbtor: 
BURDEN  OF  PROOF.  Where  a  judgment  appears  of  record  to  be  a 
lien  on  land  which  stands  of  record  in  the  name  of  the  judgment 
debtor,  a  purchaser  from  the  judgment  debtor,  Who  seeks  to  avoid 
the  lien  on  the  ground  that  he  purchased  prior  to  the  rendition  of 
the  judgment,  has  the  burden  to  prove  that  claim. 

Appeal  from  Plymouth  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Filed,  May  31,  1890. 

This  is  an  action  in  equity,  by  which  the  plaintiflp, 
as  assignee  of  a  corporation  known  as  the  St.  Paul 
Harvester  Works,  seeks  to  redeem  certain  land  from  a 
sheriff's  sale.  An  answer  was  filed,  and  an  issue  made 
up,  and  the  cause  was  tried  upon  its  merits,  and  a  decree 
was  entered  for  the  plaintiff.     Defendants  appeal. 

Argo  (cfe  McDuffie  and  Barrett  A  CaUvert^  for 
appellants. 

W.  8.  Palmer y  for  appellee. 

Roth  ROOK,  C.  J.— On  the  first  day  of  January,  1876, 
Abram  Belong  was  the  owner  of  a  quarter  section  of 
land  in  Sioulc  county.  On  that  day  he  executed  a 
mortgage  on  said  land  to  A.  B.  Nash  and  S.  W.  Duncan. 
On  the  fifth  day  of  January,  1877,  the  St.  Paul  Har- 
vester Works  obtained  a  judgment  by  confession  against 
Delong  in  the  circuit  court  of  Sioux  coanty.  This  judg- 
ment was  assigned  by  the  harvester  works  company  to 
the  plaintiff.  On  the  tenth  day  of  January,  1877,  A.  B. 
Nash,  the  owner  of  the  mortgage  above  mentioned, 
commenced  an  action  in  the  circuit  court  of  Sioux 
county  to  foreclose  the  same  ;  and  on  the  twenty-ninth 
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day  of  that  month  a  judgment  was  rendered  against 
Belong  for  the  amount  due,  and  a  decree  of  foreclosure 
was  entered.  Special  execution  was  issued,  and  the 
land  was  sold  at  sheriff's  sale  to  Nash,  the  mortgagee. 
The  sale  was  made  on  the  twenty-fourth  day  of  March, 
1877,  with  the  right*  of  redemption.  On  the  nineteenth 
day  of  March,' 1878,  Nash  assigned  the  sheriff's  certifi- 
cate of  sale  to  the  defendant  W.  H.  Dent,  and  on  the 
twenty-fifth  day  of  that  month  the  sheriff  executed  a 
deed  to  Dent  in  pursuance  of  the  sale.  Afterwards, 
Dent  conveyed  the  land  by  deed  of  general  warranty  to 
the  defendant  Hildebrand,  and  he  afterwards  conveyed 
to  defendant  Dixon.  The  evidence  shows  that  there  was 
a  prior  mortgage  upon  the  land  to  one  Calkins,  which 
the  defendant  Dent  afterwards  paid. 

It  will  be  observed,  by  an  examination  of  the  date  of 
the  above  transactions  that  the  judgment  of  the  harvester 
works  against  Delong  was  rendered  before  the  suit  for 
foreclosure  was  commenced,  and  that,  upon  the  face  of 
the  record,  it  was  a  lien  on  the  land  prior  to  the  mortgage. 
The  harvester  works  was  not  made  a  party  to  the  fore- 
closure  suit ;  and,  so  far  as  appears  from  the  record,  its 
assignee  has  the  right  to  redeem.  There  is  no  dispute 
in  regard  to  this  proposition.  But  the  defendant  Dent 
claims  that  he  purchased  the  land  from  Delong  before 
the  judgment  was  rendered,  and  that,  therefore,  the 
judgment  did  not  attach  to  the  land  as  a  lien.  This  is 
the  only  material  question  in  dispute  between  the  par- 
ties. It  is  stated  by  counsel  for  appellants  as  follows  : 
*'  Was  the  land  in  controversy  sold  by  Delong  to  Dent 
prior  to  January  5,  1877,  or  was  it  sold  after  that 
date?"  The  record  evidence  established  the  fact  that 
the  judgment  was  a  lien  on  the  land,  and  that  it 
so  continued  to  the  commencement  of  the  suit.  The 
burden  was,  therefore,  on  the  defendants  to  prove  by 
competent  evidence  that  a  sale  of  the  land  was  made  by 
Delong  to  Dent  before  the  judgment  was  rendered.  It 
was  sought  to  establish  this  fact  by  parol  evidence.  The 
district  court  failed  to   find    the    proof    necessary   to 
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defeat  the  right  to  redeem.  A  careful  consideration  of 
the  evidence  has  led  us  to  the  same  conclusion.  We 
need  not  set  out  the  testimony  of  the  witnesses.  It  is 
enough  to  say  that  we  are  well  satisfied  that  the  decree 
of  the  district  court  is  in  accord  with  the  decided  weight 
of  the  evidence.  Affirmed. 
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«. 


8. 


Corporations :  attaohmbnt  of  corpob^tb  fbopbbty  by  offiokb 
OF  OOBPOBATION.  An  officer  of  a  corporation,  who  is  also  its 
creditor,  may  attach  its  property  for  the  collection  of  his  debt, 
though  he  knows  of  its  failing  circumstances,  but  is  in  no  way 
responsible  therefor,  and  though  he  knows  that  his  attachment 
will  precipitate  a  crisis  in  its  affairs ;  and  his  attachment  will  be 
good  as  against  subsequent  attaching  creditors  and  mortgagees. 
(  See  opinion  for  cases  followed  in  principle.) 


:    INSOLVENCT:    TBUST    DEED:    PBEFEBBING    OBEDITORS.     A 

trust  deed  made  by  an  insolTent  corporation,  and  conveying  nearly 
all  its  property,  is  not  Toid  on  the  ground  that  it  is  given  to  secure 
only  a  portion  of  Its  creditors.  (See  Southern  White  Lead  Co.  v. 
Haas,  78  Iowa,  404.) 

The  Same:  fbaudulbnt  oombination.  Such  deed  was  not  void 
as  being  the  result  of  a  fraudulent  combination,  simply  because 
the  final  decision  of  the  directors  as  to  what  creditors  should  be 
secured  thereby  was  the  result  of  a  compromise. 

:  UNJUST  OLAIHS  INCLUDED.    Nor  was  such  deed  void  simply 

because  some  of  the  claims  attempted  to  be  secured  thereby  may 
have  been  unjust ;  other  secured  claims  being  unquestioned.  (See 
citations  in  opinion.) 

:  AUTHOBITY    TO    EXECUTE    DEED.    Where  the  resolution 


authorizing  the  execution  of  the  deed  was  passed  at  a  meeting  of 
the  directors,  at  which  four  out  of  five  were  shown  by  the  minutes 
to  be  present,  and  the  minutes  showed  that  two  of  them  voted  for 
the  resolution,  and  that  one  of  them  voted  against  it,  and  that  it 
was  adopted,  but  the  president,  whose  vote  was  not  shown  by  the 
minutes,  signed  and  approved  them,  held  that  the  president  will 
be  presumed  to  have  voted  for  it,  and  that  it  must  be  regarded  as 
duly  adopted. 
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t,      :  OOMFLAINT  OF  FBAtTD  BY  BUBSBQUENT  OBEDITOBS.     Where 

in  such  case  the  notes  held  by  one  of  the  secured  creditors  were 
given  for  value,  the  other  creditors  could  not  demand  that  the 
amount  thereof  should  be  reduced  by  a  set-o£F  on  account  of  a 
transaction  which  took  place  before  they  became  creditors,  and 
which  they  claimed  was  in  fraud  of  the  corporation, — ^it  appearing 
that  the  corporation  could  not  have  asserted  any  claim  against  her 
on  account  thereof  when  the  trust  deed  was  made. 

7.  Oorporations:  powers:  subbendeb  of  stock.  When  not  pro- 
hibited by  its  articles  of  incorporation,  a  corporation  with  the 
usual  powers  may  contract  for  the  surrender  of  its  own  stock. 
(  See  opinion  for  citations.) 

4.      :  PBBFBBBINO  OBEDITOBB :  BBLATTVES  OF  DIBB0TOB8.     A  trust 

deed  made  by  a  corporation  to  secure  preferred  creditors  cannot  be 
assailed,  as  to  one  of  the  creditors  secured,  on  the  ground  that  one 
of  the  directors  who  voted  for  it  was  her  husband,  and  another 
her  brother,  and  that  without  their  votes  it  could  not  have  been 
made,  since  a  director  may  even  vote  for  his  own  preference.  ( See 
cases  cited  in  opinion.) 

Appeal  from  Polk    District    Court.  —  Hon.    Josiah 

Given,  Judge. 

Piled,  Mat  31,  1890. 

Action  in  equity  to  foreclose  a  trust  deed.  The 
material  facts  are  stated  in  the  opinion. 

Wishard  <t  Baily^  for  appellants  M.  W.  Bibbins, 
C.  L.  Pritchard,  Coombs  &  Co.,  Davis,  Revburn  &  Co. 
and  T.  T.  Haydock  Carriage  Company. 

« 
Mitchell  &  Dridley   and  Bousquet  <ft  Earle^   for 

appellant  the  Western  Mining  and  Investment  Company. 

Phillips  &  Harvison^  for  appellee  Henry  M. 
Bollins,  trustee. 

E.  •/".  Ooodej  for  appellee  the  Valley  National  Bank. 

Cummins  <fe  Wright^  for  appellees  Kelley,  Mans  & 
Co.,  Tuthill  Spring  Company  and  George  Pattee. 
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Robinson,  J.— The  Shaver  Wagon  and  Carriage 
Company  is  a  corporation  duly  organized,  which  com- 
menced its  corporate  existence  on  the  ninth  day  of 
February,  1886.  The  articles  of  incorporation  provide 
that  it  shall  have  the  following  powers,  viz. :  "To  make 
contracts;  to  acquire  by  deed,  lease,  assignment  or 
otherwise  any  property,  both  real  and  personal,  and  to 
transfer  the  same  at  its  pleasure  ;  to  mortgage  or  incum- 
ber any  of  its  property  ;  to  sue  and  be  sued  by  its  cor- 
porate name,  and  in  like  manner  do  all  other  acts 
and  exercise  all  other  powers  necessary  to  be  done  or 
performed  in  and  about  the  conducting  or  carrying  on 
the  business  for  which  such  incorporation  was  organized 
as  fully,  in  every  respect,  as  private  individuals  might 
or  could  do  under  the  laws  of  the  state."  The  busi- 
ness of  the  company  was  managed  by  a  board  of  five 
directors,  a.  majority  of  whom  constituted  a  quorum. 
On  the  twelfth  day  of  February,  1886,  a  certificate  for 
one  hundred  shares  of  stock,  of  one  hundred  dollars 
each,  was  issue'd  to  J.  T.  James.  The  stock  so  issued 
was  paid  for  by  the  transfer  to  the  wagon  and  carriage 
company  of  bonds  of  the  American  Coal  Company  to 
the  amount  of  ten  thousand  dollars.  On  the  fifteenth 
day  of  the  same  month  the  certificate  of  stock  issued  to 
J.  T.  James  was  canceled,  and  in  lieu  thereof  one  for 
the  same  number  of  shares  was  issued  to  his  wife,  O.  M. 
James.  On  the  twenty-fourth  day  of  January,  1887, 
the  board  of  directors  of  the  wagon  and  carriage  com- 
pany accepted  a  proposition  of  Mrs.  James  to  transfer 
to  her  the  bonds  of  the  coal  company  in  exchange  for 
the  stock  issued  to  her  as  aforesaid,  and  the  exchange 
was  effected  accordingly.  In  August,  1888,  defendant 
Bibbins  became  a  stockholder  of  the  wagon  and  carriage 
company,  loaned  it  three  thousand  dollars  in  money, 
and  entered  its  service  as  an  employe.  In  the  next 
month  he  became  a  member  of  its  board  of  directors. 
In  October,  1888,  the  company  was  financially  embar- 
rassed ;  and,  to  recover  the  money  he  had  loaned  it,  and 
which  was  then  due,  Bibbins,  on  the  sixteenth  day  of 
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that  month,  commenced  an  action  against  the  company, 
aided  by  attachment.  During  the  following  night  the 
trust  deed  in  suit  was  executed  to  secure  debts  owing  to 
the  Valley  National  Bank  of  Des  Moines,  O.  M.  James, 
Kelley,  Maus  &  Co.,  Tuthill  Spring  Company,  J.  W. 
Mills,  W.  T.  Shaver  and  George  Pattee.  It  conveyed 
nearly  all  the  property  of  the  wagon  and  carriage  com- 
pany. On  the  next  day  several  creditors  commenced 
actions  against  the  company,  which  were  aided  by 
attachments.  The  writs  were  levied  upon  certain  real 
estate  of  the  company  situate  in  Des  Moines.  On  the 
twenty-third  day  of  October,  1888,  the  plaintiff,  as 
trustee,  commenced  this  action  to  foreclose  the  deed  of 
trust,  and  made  parties  defendant  the  wagon  and  car- 
riage company  and  the  attaching  creditors.  O.  M. 
James  assigned  the  notes  made  to  her,  and  secured  by 
the  trust  deed,  to  the  Western  Mining  and  Investment 
Company,  and  gave  notice  thereof  on  the  seventh  day 
of  November,  1888.  On  the  eleventh  of  January,  1889, 
J.  W.  Mills  filed  notice  of  the  assignment  of  the  notes 
made  to  him,  and  secured  by  the  trust  deed,  to  the  Des 
Moines  Savings  Bank.  The  assignees  of  Mrs.  James  and 
of  Mills,  and  the' other  creditors  who  were  secured  by 
the  trust  deed,  excepting  the  Valley  National  Bank, 
appeared  in  the  action  and  filed  petitions  of  intervention. 
Haydock  Bros,  also  intervened,  claiming  an  interest  in 
the  real  estate  conveyed  by  the  trust  deed  by  virtue  of 
a  judgment,  a  transcript  of  which  was  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Polk  county  on  the 
twenty-ninth  day  of  October,  1888.  John  H.  Queal 
&  Co.  were  creditors  of  the  wagon  and  carriage  com- 
pany, and  had  commenced  their  action,  aided  by  attach- 
ment, and  caused  their  writ  to  be  served  on  the  sixteenth 
day  of  October,  1888.  The  trust  deed  specially  provides 
that  the  claims  of  the  Valley  National  Bank  shall  be 
preferred  and  paid  in  full  before  payment  shall  be  made 
on  the  other  claims  secured  by  the  trust  deed.  The 
petition  demands  the  foreclosure  of  the  trust  deed,  and 
asks  the  appointment  of  the  plaintiff  as  receiver,  with 
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power  to  continue  the  business  of  the  wagon  and  car- 
riage company  so  far  as  it  may  be  necessary  and  prac- 
ticable to  complete  and  dispose  of  the  goods  in  the 
process  of  manufacture.  Prom  the  subsequent  plead- 
ings and  the  decree,  we  infer  that  the  appointment  was 
made  as  asked. 

The  district  court,  after  a  trial  on  the  merits,  found 
and  decreed  as  follows :  First  That  the  attachment 
of  defendant  Bolton  for  rent  was  paramount  to  the 
claim  of  the  other  parties  to  the  action,  and  it  was 
established  as  a  first  lien  upon  the  property  in  contro- 
versy. Second.  That  the  lien  of  John  H.  Queal  &Co. 
was  senior  to  the  rights  of  the  creditors  secured  by  the 
trust  deed.  Third.  That  the  Valley  National  Bank 
was  a  preferred  creditor  under  the  trust  deed,  and  enti- 
tled to  have  its  claim  paid  from  the  trust  property 
before  payment  therefrom  to  other  creditors  secured  by 
the  deed.  Fourth.  That  Kelley,  Maus  &  Co.,  Tu thill 
Spring  Company,  Des  Moines  Savings  Bank,  as  assignee 
of  Mills,  and  George  Pattee  were  entitled  to  have  their 
claims  paid  by  the  receiver  after  the  claims  of  Bolton, 
Queal  &  Co.  and  the  Valley  National  Bank  were  satis- 
fied. The  amount  to  which  each  one  was  entitled  under 
the  trust  deed  was  ascertained  and  fixed.  Fifth.  That 
J.  D.  Seeberger,  Chicago  Varnish  Company,  C.  L. 
Pritchard,  Davis,  Reyburn  &  Co.,.  Coombs  &  Co., 
Thomas  McFarland,  T.  T.  Haydock  Carriage  Company 
and  Haydock  Bros,  were  entitled  to  the  payment  of 
their  claims,  as  attaching  and  judgment  creditors,  after 
the  payment  of  the  creditors  previously  specified,  and 
that,  in  case  any  sum  remained  in  the  hands  of  the 
receiver,  after  paying  all  of  such  creditors,  the  sum 
found  to  be  due  Bibbins  in  a  suit  at  law  then  pending 
should  be  paid  him.  Sixth.  That  the  attachment  of 
Bibbins  was  invalid  as  against  the  creditors  of  the 
company,  and  created  no  lien  upon  its  property. 
Seventh.  That  the  trust  deed  was  invalid  as  to  O.  M. 
James  and  her  assignee,  the  Western  Mining  and 
Investment  Company,  and  as  to  W.  T.  Shaver;  and 
they  were  denied  relief  thereunder. 
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The  defendants  Bibbins,  Pritchard,  Coombs  &  Co.» 
Davis,  Reybnrn  &  Co.,  and  T.  T.  Haydock  Carriage 
Company,  and  the  intervenor,  the  Western  Mining  and 
Investment  Compahy,  appeal. 

I.  Intervenors  the  Des  Moines  Savings  Bank, 
Pattee,  Shaver,   Kelley,   Maus  &  Co.,  Tu thill  Spring 

Company  and  Western  Mining  and  Invest- 
*  Tio^llitaoh-  ment  Company  separately  attack  the  attach- 
porate  prop-  ment  of  Bibbins  in  their  petition,  in  language 
of  corpora-  Substantially  as  follows :  ' '  The  in  ter venor  is 
informed  and  believes,  and  further  alleges, 
that  the  writ  of  attachment  issued  from  the  district 
court  of  Polk  county  in  the  suit  in  which  M.  W. 
Bibbins  is  plaintiff,  and  the  Shaver  Wagon  and  Car- 
riage Company  is  defendant,  and  levied  upon  a  portion 
of  the  property  described  in  and  conveyed  by  said  trust 
deed,  was  wrongfully  and  maliciously  sued  out,  and 
that  the  damages  resulting  therefrom  should  be  dis- 
tributed among  the  creditors  holding  valid  claims  under 
said  mortgage  or  deed  of  trust;  and  this  intervenor 
denies  that  any  attaching  creditor,  party  hereto,  has 
any  lien  upon  the  said  property  paramount  or  prior  to 
the  lien  of  said  mortgage  or  deed  of  trust."  The 
grounds  upon  which  the  writ  in  favor  of  Bibbins  was 
issued  are  not  shown,  and  whether  they  were  true  does 
not  api)ear.  The  action  of  the  court  in  denying  the 
validity  of  the  attachment  was  undoubtedly  based  upon 
the  theory  that,  under  the  facts  of  this  case,  Bibbins 
could  not  assert  his  claim  to  the  prejudice  of  the  other 
creditors  of  the  company.  The  decree  provides  that  it 
is  to  be  without  prejudice  to  the  right  of  Bibbins  to 
recover  a  judgment  against  the  company  for  whatever 
sum  may  be  due  him  in  the  suit  then  pending  at  law, 
and  that  it  is  to  be  without  prejudice  to  the  right  of  the 
company  to  recover  for  the  alleged  wrongful  and  mali- 
cious suing  out  of  the  writ.  The  question  of  the  right- 
ful suing  out  of  the  writ  was  not  adjudicated,  excepting 
as  it  affected  creditors.  We  are,  therefore,  led  to  inquire 
w4iether  there  was  anything  in  the  relations  of  Bibbins 
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to  the  company  to  make  his  attachment  invalid.  That 
his  claim  was  for  money  loaned  to  the  company  in  good 
faith,  and  that  it  had  been  due  several  weeks  when  his 
action  was  commenced,  is  not  disputed.  He  knew  that 
the  company  was  embarrassed  financially ;  that  there 
were  claims  against  it  due  and  unpaid ;  that  debts  in 
large  amounts  were  about  to  become  due,  and  that  the 
company  had  no  money  with  which  to  pay  them  ;  that 
several  of  the  directors  were  insisting  that  claims  held 
by  certain  of  their  friends  should  be  paid  ;  that  one  of 
the  directors  had  taken  a  portion  of  the  assets  of  the 
comi)any  without  authority  by  the  board,  and  had 
delivered  it  to  a  creditor  of  the  company.  There  was  a 
want  of  harmony  among  the  oflScers  of  the  company, 
and  the  outlook  was  unfavorable.  It  is  true  Bibbins 
was  an  officer  pt  the  company ;  but  he  had  been  such 
officer  but  a  few  weeks,  and  was  not  responsible  for  the 
condition  of  the  company.  He  waa  induced  to  become 
a  stockholder,  and  to  loan  the  money  in  controversy, 
under  a  misapprehension  of  the  condition  of  the  com- 
pany. It  is  also  true  that  he  had  reason  to  believe  that 
his  action  in  commencing  suit  would  precipitate  a  crisis 
in  the  affairs  of  the  company,  and  that  there  were 
negotiations  pending,  which  might  result  in  the  sale  of 
stock  to  the  amount  of  ten  thousand  dollars,  which 
might  be  consummated  if  no  action  was  taken  by  credi- 
tors to  prevent.  But  the  result  of  the  negotiations  was 
uncertain,  and  we  do  not  think  that  Bibbins  was  under 
obligations  to  await  their  termination,  under  the  cir- 
cumstances of  the  case.  It  was  held  in  Warfield  v. 
Canning  Co,^  72  Iowa,  667,  that  a  corporation  may  pre- 
fer its  own  stockholders  and  directors  to  other  credi- 
tors, and  that  a  mortgage  given  to  secure  an  officer  and 
stockholder  was  valid,  even  though  it  was  authorized 
by  his  own  vote.  In  Oarrett  v.  Ploio  Co.y  70  Iowa,  702, 
it  was  said  that  "no  reason  can  be  given  why  a  director 
who  holds  a  valid  debt  against  his  corporation  may  not, 
though  it  be  insolvent,  in  a  fair  and  honest  way,  take 
its  property  in  security."     Numerous  authorities  are 
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cited  in  the  cases  referred  to  in  support  of  the  concla- 
sions  announced.  The  right  of  a  creditor  to  take  prop- 
erty by  means  of  an  action  aided  by  attachment  is 
recognized  by  law  to  be  both  fair  and  honest  when  a 
statutory  ground  for  suing  out  the  writ  exists,  Bibbins 
acted  in  good  faith,  and  in  a  reasonable  effort  to  protect 
his  own  interests.  Had  he  taken  a  iportgage  to  secure 
his  claim,  its  validity  could  not  have  been  questioned, 
although  the  result  to  the  business  of  the  company 
would  probably  have  been  the  same  as  that  which 
followed  the  attachment.  The  record  discloses  nothing 
which  shows  that  the  levy  of  the  writ  was  invalid ;  and, 
since  it  was  made  before  the  trust  deed  was  executed, 
we  think  it  created  a  lien  paramount  to  the  interests 
which  that  conveyed,  and  paramount  to  those  acquired 
by  subsequent  attachments  and  judgments.  The  con- 
clusion we  reach  makes  it  unnecessary  to  determine 
whether  the  creditors  could  in  any  event  successfully 
attack  an  attachment  by  the  means  adopted  in  this 
case. 

II.     The  trust  deed  is  assailed  on  several  grounds. 
It  is  said  that  it  was,   in  effect,  a  general  assignment 

with  preferences,  and,  therefore,  that  it  is 

'  renoy :  trust    void.     It  is  well  Settled  that  an  insolvent 

deod :  pre- 

ferring  oredi-  debtor  may  lawfully  mortgage  all  his  prop- 
erty for  the  security  of  a  portion  of  his 
debts,  even  though  nothing  is  left  for  the  payment  of 
those  unsecured.     SotUhern  White  Lead  Co.  v.  Haas^ 
73  Iowa,  404,  and  cases  therein  cited. 

It  is  said  that  it  was  executed  pursuant  to  a  fraud- 
ulent agreement  and  combination.     The  evidence  does 

not  support  this  claim.     Different  members 
*  fraudulent      of  the  board  of  directors  favored  securing 

different  creditors,  and  the  trust  deed  as 
executed  was  to  some  extent  a  compromise.  But  it 
was  not  designed  to  accomplish  any  illegal  purpose, 
although  it  was  intended  to  prefer  the  creditors  therein 
named  to  others.  The  directors  who  authorized  it  were 
not   working    together  harmoniously,    and   the    only 
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combination  made  was  that  concessions  were  made  in 
order  to  secure  the  execution  of  the  trust  deed. 

It  is  said  it  was  an  attempt  to  incumber  the  prop- 
erty of  the  company  with  unjust  claims.     Some  of  the 

4  .  unjugt    claims  secured  by  the  trust  deed  are  unques- 

ciSdSd!''"       tioned.     If  others  were  fraudulent,  that  fact 
would  not  necessarily  invalidate  the  trust 
deed.     Prince  v.  Shephard,  9  Pick.  177 ;  Smith  v.  Posty 
3  Thomp.  &  C.  650 ;  Bump,  Praud.  Conv.  488. 

It  is  said  the  deed  was  executed  without  authority. 
It  was  executed  by  virtue  of  a  resolution  of  the  board 

of  directors  of  defendant.     The  minutes  of 

6.  :  aatnor- 

itytoexeout©  the  meeting  at  which  the  resolution  was 
adopted  show  that  four  of  the  five  members 
of  the  board  were  in  attendance,  with  **  J.  T.  James  in 
the  chair."  The  resolution  was  introduced  by  H.  D. 
Reeves,  and  seconded  by  W.  T.  Shaver.  The  record  of 
its  adoption  is  as  follows :  "  Yeas,  Reeves  and  Shaver  ; 
nays,  Andersen.  Motion  was  carried."  The  minutes 
were  signed  and  approved  by  J.  T.  James  as  president. 
It  is  said  that,  in  order  to  bind  the  corporation,  it  was 
necessary  that  a  majority  of  the  directors  present 
should  vote  for  the  adoption  of  the  resolution.  The 
minutes  do  not  show  that  the  president  of  the  board 
was  present  when  the  vote  was  taken ;  but,  conceding 
that  he  was  and  that  three  affirmative  votes  were  neces- 
sary to  adopt  the  resolution,  we  think  the  record  justi- 
fies the  conclusion  that  they  were  in  fact  given,  although 
not  formally  recorded.  If  the  president  was  present,  he 
no  doubt  announced  the  result  of  the  vote ;  and,  if  his 
vote  was  necessary  to  authorize  the  announcement  he 
made,  it  will  be  presumed  to  have  been  given.  The 
record'  does  not  show  that  it  was  not  so  given,  while  the 
approval  of  the  minutes  by  the  president  is  strong  cor- 
roboration of  the  statement  of  the  minutes  that  the 
motion  was  carried.  It  is  not  a  case  where  the  law 
requires  the  votes  to  be  separately  recorded  before 
action  thereon  can  be  taken.  The  evidence  shows  that 
the  trust  deed  was  duly  accepted  by  tlie  various  creditors 
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who  were  named  as  beneficiaries,  and  we  think  it  should 
be  held  to  be  a  legal  and  valid  instrument. 

III.     When  the  trust  deed  was  executed,  the  wagon 
and  carriage  company  owed  to  Mrs.  James  eighty-five 

hundred  dollars,  besides  interest  on  seven 

o.       ■  :  com- 

fraSd  b/  lub-  promissory  notes,  and  the  trust  deed  pro- 
Sreditora.  vided  for  their  payment.  We  do  not 
understand  that  the  genuineness  of  these 
not«s,  and  that  they  were  unpaid,  is  seriously  questioned 
by  any  one.  There  is  nothing  in  the  record  to  justify 
the  conclusion  that  they  were  not  given  in  good  faith, 
and  for  a  valid  indebtedness,  excepting  as  they  are 
affected  by  an  alleged  set-off  or  counter-claim,  which 
we  will  now  proceed  to  consider.  It  is  said  that  the 
surrender  by  Mrs.  James  of  her  stock  in  the  wagon  and 
carriage  company  to  the  amount  of  ten  thousand  dollars, 
in  exchange  for  the  bonds  of  the  American  Coal  Com- 
pany, was  fraudulent,  and  without  authority  on  the 
part  of  the  wagon  and  carriage  company.  The  stock 
held  by  Mrs.  James  was  originally  issued  to  her  husband 
for  the  bonds  of  the  coal  company  in  question.  The 
bonds  were  used  by  the  wagon  and  carriage  company 
for  some  time  as  collateral  security  for  the  procurement 
of  loans.  In  January,  1887,  they  were  held  by  the 
Valley  National  Bank  as  collateral  security;  but  for 
some  reason  it  had  become  distrustful  of  the  bonds,  and, 
not  deeming  them  sufficient  to  secure  a  thi:ee-thousand- 
dollar  loan,  demanded  other  security.  Mrs.  James  then 
made  the  proposition  already  referred  to,  which  was 
accepted.  In  addition  to  surrendering  her  stock,  Mrs. 
James  advanced  the  company  an  amount  of  money  to 
pay  the  debt,  to  secure  which  the  bonds  were  held  by 
the  bank.  In  the  light  of  subsequent  developments,  it 
is  clear  that  Mrs.  James  profited  most  by  the  exchange ; 
but  at  the  time  it  was  made  the  bonds  of  the  coal  com- 
pany were  of  uncertain  value,  and  the  approaching 
failure  of  the  wagon  and  carriage  company  was 
unknown.  On  the  whole,  we  do  not  think  it  is  shown 
that   the   exchange    was    fraudulent.     Moreover^    the 
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transaction  took  place  before  any  material  pai't  of  the 
indebtedness  involved  in  this  suit,  aside  from  that  held 
by  Mrs.  James,  was  contracted,  and,  if  the  transaction 
was  in  fact  fraudulent,  creditors  whose  claims  were 
created  subsequently  could  not  complain  of  it.  Fifleld 
«.  Oaston^  12  Iowa,  221 ;  Whitescarver  v.  Bonney^  9 
Iowa,  484 ;  Porter  v.  Steel  Co.,  120  U.  S.  649 ;  7  Sup.  Ct. 
Rep.  741 ;  Graham  v.  Railway  Co.,  102  U.  S.  148. 

It  is  said  the  company  had  no  authority  to  contract 
i  for  the  surrender  of  its  own   stock.     The  articles  of 

7.  Corpora-  iucorporatiou  do  uot  prohibit  such  con- 
erersurrender  *racts,  while  the  powers  they  enumerate 
of  stock.  ap3  broad  enough  to  include  the  right  to 
make  them.  Iowa  Lumber  Co.  v.  Foster,  49  Iowa,  26  ; 
Bank  v.  Bruce,  17  N.  Y.  510 ;  Commissioners  v.  Thayer^ 
94  U.  S.  631.  It  follows  from  what  we  have  said  that 
the  wagon  and  carriage  company  could  not  have  asserted 
any  claim  against  Mrs.  James,  at  the  time  the  trust 
deed  was  executed,  on  account  of  her  acquisition  of  the 
bonds  of  the  American  Coal  Company.  Therefore, 
whatever  rights  she  acquired  by  virtue  of  the  trust  deed 
passed  to  her  assignee,  the  Western  Mining  and  Invest- 
ment Company. 

IV.     It  is  further  objected  that  when  the  trust  deed 
was  authorized  and  executed  the  husband  of  Mrs.  James 

g  .  prefer-    ^^®  *^®  president  and  a  director  of  the  com- 

u)m:  ?eiati ves  P^^Y?   ^^^  her  brother,  Mr.    Reeves,   was 
of  direotore.    j^jg^  ^  dircctor,  aud  that  the  deed  could  not 

have  been  authorized  but  for  their  influence.  The  rela- 
tionship of  the  directors  named  to  Mrs.  James  would 
not  prevent  their  acting  to  secure  her  claims.  .  She  was 
not  an  officer  nor  stockholder  of  the  company  at  that 
time ;  but,  had  she  been  one  of  its  officers,  that  fact 
would  not  have  deprived  her  of  the  right  to  enter  into 
competition  with  other  creditors  in  a  race  of  diligence, 
availing  herself  of  her  superior  knowledge  and  of  her 
position  to  obtain  security  for  or  payment  of  her  debt. 
Buell  V.  Buckingham,  16  Iowa,  291  ;  War  field  t.  Can- 
ning Co.,  72  Iowa,  666  ;  Oarrett  v.  Plow  Co.,  70  Iowa, 
697.     Much  less  would  it  have  prevented  her  relatives 
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on  the  board  from  acting  in  good  faith,  and  withont 
fraudulent  intent,  to  secure  or  pay  her.  Much  is  said 
by  counsel  in  regard  to  the  original  organization  of  the 
company.  It  is  probable  that  some  of  its  stock  was 
issued  for  an  insufficient  consideration  ;  that  some  of 
the  organizers  of  the  company  contributed  property 
of  little  or  do  value,  and  received  in  exchange  stock  in 
large  amounts  at  par  ;  but  nothing  is  disclosed  of  which 
any  creditor  can  take  advantage  in  this  action,  to  defeat 
the  claim  of  Mrs.  James,  for  reasons  already  stated. 

V.  The  views  we  have  expressed  make  it  unnec- 
essary to  determine  other  questions  discussed  by  coun- 
sel. We  conclude  that  the  attachment  of  Bibbins  is 
valid,  creating  a  lien  upon  the  property  on  which  it 
was  levied  paramount  to  the  interest  therein  created  by 
the  trust  deed.  We  also  conclude  that  the  trust  deed 
operated  to  convey  to  Mrs.  James  an  interest  in  the 
property  therein  described  which  her  assignee,  the 
Western  Mining  and  Investment  Company,  is  entitled 
to  enforce.  The  correctness  of  the  decree  as  to  defend- 
ant W.  T.  Shaver  is  not  presented  by  the  appeal,  and  is 
not  determined.  Bevebsed. 


Davis'  Sons  v.  Sweeney  ei  al. 

1 .  Sale !  OF  MAomNB :  conditions  :  evidence.  In  an  action  upon 
a  contract  to  take  a  machine  and  to  execute  notes  for  the  price  of 
it,  where  the  defense  was  a  breach  of  the  implied  warranty  that  it 
was  quitable  for  the  purpose  for  which  it  was  intended,  it  was 
proper  to  admit  evidence  of  declarations  made  by  plaintiff 's  agent 
to  defendants  at  tl^e  time,  of  the  sale  in  regard  to  the  excellencies 
of  the  machine,  and  of  his  permission  to  them  to  take  and  try  it 
before  making  the  notes,  and  to  return  it  if  it  did  not  prove  as  rep- 
resented. 

13.     :  ■ :  BREAOH  OF  WAER/kNTY :  EVIDENOB.    In  8uch  case 

evidence  was  properly  admitted  comparing  the  machine  in  ques- 
tion with  a  good  machine  subsequently  purchased  by  defendants, 
as  it  tended  to  establish  the  breach  of  warranty. 

^ .  The  Same.  In  such  case  it  was  proper  to  permit  a  witness  to 
testify  that  he  had  never  seen  a  machine  which  did  not  do  better 
work  than  the  one  in  question. 
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Appeal  from  Dubuque  District  Court. — Hon.  John  J. 

Ney,  Judge. 

Piled,  May  31,  1890. 

Action  to  recover  for  a  threshing  machine.  There 
was  a  judgment  on  a  verdict  for  defendants.  Plaintiffs 
appeal.  This  case  has  before  been  in  this  court.  See 
75  Iowa,  45. 

/.  C  Longueville^  for  appellants. 

McCeney  <fe  0'  Donnelly  for  appellees. 

Beck,  J. — I.  The  pleadings  in  the  case,  and  the 
facts,  so  far  as  they  were  necessary  to  the  decision  in 
the  prior  appeal,  appear  in  the  opinion  announcing  our 
decision  therein,  which  will  be  consulted  in  connection 
with  this  opinion.  It  will  be  observed  that  the  defense 
set  up  by  the  answer  is  to  the  effect  that  the  machine 
did  not  comply  with  the  representations  made  by  plain- 
tiffs' agent,  and  was  incapable  of  performing  the  work 
for  which  defendants  intended  it,  and  for  which  it  was 
contracted  to  them,  and  that  they  were  authorized  by 
plaintiffs'  agent  to  try  the  machine,  which  they  did, 
and  it  appeared  from  such  trial  that  it  did  not  comply 
with  the  representations  made  by  plaintiffs'  agent.  It 
is  held  in  our  former  opinion  that  the  action  is  upon  the 
contract  to  take  the  machine  and  execute  notes  there- 
for, and  that  the  defense  is  based  upon  the  failure  of 
the  implied  warranty  arising  upon  the  fact  that  the 
machine  was  not  suitable  for  the  purpose  for  which  it 
was  intended. 

II.     Defendants  were  permitted  to  introduce  evi- 
dence of  conversations  with  plaintiffs'  agent,  wherein 
1  salb  :  of       representations  and  declarations  were  made 
wndiuons:     touchiug  the  character  and  excellence  of  the 
evidence.       machiue,  and  permission  for  defendants  to 
try  it  before  executing  the  notes,  and  to  return  it  if  it 
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proved  insufficient,  and  did  not  comply  with  the  repre- 
sentations. This  evidence  was  competent,  for  the  very 
reason  that  it  tended  to  show  the  condition  and  terms 
of  the  very  contract  upon  which  defendant  relied .  to 
support  his  defense.  It  does  not  change  nor  alter  a 
written  contract,  nor  is  it  a  verbal  contract  made  prior 
to,  or  contemporaneously  with,  a  written  contract,  con- 
tradicting or  adding  terms  thereto.  The  contract  sued 
on  is  a  contract  to  take  the  machine.  The  evidence 
shows  the  terms  of  this  contract,  and  was  therefore 
competent. 

III.  Defendants  were  permitted  to  introduce  evi- 
dence comparing  the  machine  received  of  plaintiffs  with 

g  . .       a  good  machine  bought  by  them  after  they 

SJSran?/ :  returned  the  machine  in  question  to  plain- 
evidenoe.  jjjffg^  This  evidence  is  now  made  a  ground 
of  complaint.  It  was  rightly  admitted  as  tending  to 
show  that  the  machine  in  question  did  not  comply  with 
the  conditions  of  the  contract.  It  was  shown  to  be 
insufficient  by  comparison  with  a  good  machine. 

IV".  A  witness  was  permitted  to  testify,  against 
plaintiffs'  objection,  that  he  had  never  seen  a  machine 

which   did  not  do  better   work  than  the 

8.  Thb  same.  r.  •  •  x-  a         i       xv  •  j 

machine  m  question.  Surely  the  evidence 
would  tend  to  show  the  character  of  the  machine,  and 
expressed  the  knowledge  on  the  subject  possessed  by 
the  witness. 

V.  Evidence  was  rejected,  on  the  motion  of  defend- 
ants, showing  what  reason  the  agent  of  plaintiffs 
assigned,  in  a  conversation,  which  induced  him  to  per- 
mit defendants  to  take  the  machine  without  requiring 
them  to  execute  their  notes  therefor.  This  evidence  is 
incompetent  for  the  reason,  if  for  no  other,  that  it  is 
hearsay. 

VI.  The  instructions  given  by  the  court  to  the  jury 
accord  with  prior  decisions  of  this  courts  and  are  in 
harmony  with  the  law.  The  verdict  is  supported  by  the 
evidence.     The  judgment  of  the  district  court  is 

Affirmed. 
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SoHLARB  et  al.  V.  Holderbaum  et  al. 

80  aMi 

86 151 

80  »4  Shriver  V.  The  Same. 

89     auZ 

8U    8MI 

lift  8601  1.  Estate  of  Decedents :  equitable  action  by  crbditobs  to  seli* 
gQ  394I  LANDS  to  pay  DEBTS :  LAPSE  OF  TIME.    Where  a  will  was  probated 

({140  60g  November  10,  1879,  but  certain  claims  against  the  estate  were  liti- 

gated, and  were  not  finally  established  and  allowed  until  Septem- 
ber 6,  1888,  and  November  23,  following,  the  claimants  brought 
their  action  in  equity  to  compel  the  sale  of  real  estate  to  pay  the 
debts  due  them,  the  executor  having  improperly  failed  to  do  so» 
held  that  the  action  was  not  barred  by  the  lapse  of  time. 

9.       :  HOMESTEAD  IN  LIEU  OF  DOWER :  ELECTION  :  WHAT  AH0X7NTS 

TO.  Where  a  widow  did  not  elect  to  take  under  her  husband's 
will,  and  did  not  have  her  distributive  share  in  his  lands  set  apart 
to  her,  but  for  a  period  of  more  than  six  years,  and  until  her  death, 
continued  in  possession  of  a  portion  of  the  land  which  included 
the  unplatted  homestead,  held  that  her  conduct  amounted  to  an 
election  to  take  the  homestead  for  life  in  lieu  of  dower.  (Com- 
pare McDonald  v.  McDonald,  76  Iowa,  187.) 

8.      :  HOMESTEAD  TAKEN  IN  LIEU  OF  DOWER  :   DESCENT.      Where 

a  widow  elects  to  take  the  homestead  for  life  in  lieu  of  dower, 
under  section  2008  of  the  Code,  she  has  no  such  interest  in  it  as  that 
at  her  death  it  descends  from  her  to  her  heirs. 

Appeal  from  Madison  District  Court — Hon.  A.  W. 
e  Wilkinson,  Judge. 

Filed,  May  31,  1890, 

Plaintiffs  in  the  case  first  entitled  bring  their 
action  as  heirs  at  law  of  Rachel  Holderbaum,  deceased, 
to  have  their  interest  in  her  distributive  share  in  the 
estate  of  her  deceased  husband,  M.  Holderbaum,  set  off 

to  them.     W.  R.  Shriver,  as  the  administrator  of  the 

*        „  

estate  of  Adam  Hochstetler,  deceased,  and  Josiah  Hoch- 
stetler  intervened  as  creditors  of  the  estate  of  M. 
Holderbaum,  and  ask  that,  of  the  lands  which  said 
M.  Holderbaum  died  seized,  a  sufficient  amount  be  sold 
to  pay  the  debts  due  to  them.     In  the  other  action 
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said  creditors  ask  the  same  relief.  The  <)ases  were  sub- 
mitted together  in  the  district  court,  and  decree  entered 
dismissing  the  petition  of  Eliza  Schlarb  et  al.^  plaintiffs, 
and  ordering  a  sale  of  the  lands,  other  than  the  home- 
stead forty,  to  pay  debts.  Said  plaintiffs  and  A.  C. 
Holderbaum  appeal  from  so  much  of  the  decree  as  dis- 
misses the  petition  and  orders  a  sale  of  lands.  Intelr- 
venors  Shriver,  administrator,  and  Josiah  Hochstetler 
appeal  from  so  nmch  of  the  decree  as  relieves  the  home- 
stead forty  from  sale. 

Buby  &  Wilkin  and  Kauffman  &  Ouernsey^  for 
appellants. 

T.  0.  Oilpin^  for  A.  C.  Holderbaum. 

John  Leonard  <6  8on^  for  Josiah  Hochstetler. 

V.  Wainwrigld^  for  Shriver. 

Given,  J. — I.  M.  Holderbaum  died  June  24,  1879, 
seized  of  eleven  hundred  and  twenty  acres  of  land  in 
Madison  county,  subject  to  certain  mortgage  incum- 
brances thereon.  He  left  Bachel  Holderbaum,  his 
widow,  and  Eliza  Schlarb,  M.  S.,  S.  H.,  Henry  D., 
Sophia,  Lucinda  and  A.  C.  Holderbaum,  his  children, 
and  two  grandchildren,  Henry  A.  and  David  Hoch- 
stetler, his  heirs  at  law,  surviving  him.  M.  Holder- 
baum left  a  will,  which  was  duly  probated,  November 
10,  1879,  wherein  he  provided  for  the  sale  of  lands  other 
than  '*  the  home  place  "  to  pay  incumbrances.  The  will 
also  provided  that  "the  home  place,  containing  one 
hundred  and  sixty  acres,",  together  with  two  teams  and 
certain  farming  utensils,  should  remain  in  the  posses- 
sion and  control  of  his  wife,  Rachel,  *'for  the  use  of  the 
family  as  a  home,  and  for  their  support,  any  overplus 
remaining  to  be  used  in  the  payment  of  indebtedness." 
It  also  provides  that  the  widow  shall  have  one-third  of 
all  that  remains  after  the  payment  of  debts,  *' unless 
said  sum  should  be  less  in  amount  than  the  said  home- 
stead ;  then  and  in  that  case  it  is  my  will  that  she  hold 
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said  homestead,  and,  if  her  share  is  given  in  land,  I 
desire  that  she  have  the  full  one- third  thereof  in  value." 
At  and  prior  to  his  death  M.  Holderbaum  resided  upon 
the  one  hundred  and  sixty  acres  spoken  of  as  the 
*'home  place,"  and  after  his  death  his  widow  and  the 
children  remaining  at  home  continued  to  reside  thereon 
until  the  death  of  Rachel,  February  4,  1886 ;  she  never 
having  consented  to  take  under  the  will  as  provided  in 
section  2452  of  the  Code,  nor  had  her  share  set  oflf.  The 
claims  of  Shriver,  administrator,  and  of  Josiah  Hoch- 
stetler,  were  finally  established  and  allowed,  September 
6,  1888,  on  appeal  to  this  court,  in  Schriver  v.  Holder- 
baum^ 75  Iowa,  33.   . 

II.  Appellants'  ( the  heirs'  )  contention  is  that 
Shriver,  administrator,  and  Josiah  Hochstetler,  are 
1.  BsTATB  of  *^^  1^*®  ^^  demanding  relief  sought  by  them, 
equitew^ac-  ^^^  ^^^^  more  than  ten  years  transpired 
itSre  to  self ^'  between  the  probating  of  M,  Holderbaum' s 
^ebte^ikpae  wiU  and  their  demand  for  the  sale  of  real 
of  time.  estate.  McOrary  v.  TasTcer,  41  Iowa,  255, 
cited  by  counsel,  was  an  application  by  an  administrator 
de  bonis  non  made  thirteen  years  after  notice  by  the 
former  executor  of  his  appointment,  and  more  than 
seven  years  after  his  discharge,  for  leave  to  sell  real 
estate  to  pay  debts.  The  court  held  that,  as  a  general 
rule,  such  applications  would  not  be  sustained  unless 
made  within  eighteen  months  from  the  time  the  exec- 
utor gave  notice  of  his  appointment,  unless  the  peculiar 
circumstances  of  the  case  are  of  such  character  as  to 
make  it  the  duty  of  a  court  of  equity  to  depart  from 
this  general  rule ;  and  that,  under  such  circumstances, 
the  application  may  be  made  within  a  reasonable  time. 
This  application  is  by  creditors,  and  because  of  the 
executor  having  failed  to  so  proceed  for  the  payment  of 
the  debts  due  to  them.  If  the  application  was  by  the 
executor  we  think  the  facts  with  respect  to  these  claims 
are  such  as  should  tak^  them  out  of  the  general  rule. 
Little  V.  Sinnettj  7  Iowa,  324,  is  cited  as  showing  that 
leave  to  sell  real  estate  may  be  asked  before  the  debta 
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are  proven.  Such  is  the  rale  as  to  executors  and  admin- 
istrator, but  surely  it  cannot  be  applied  to  creditors 
who  proceed  by  equit/able  action  to  compel  the  sale  of 
real  estate  to  pay  the  debts  due  them,  where  the  exec- 
utor has  improperly  failed  to  do  so.  The  right  of  a 
creditor  to  so  proceed  rests  upon  the  fact  that  he  has  an 
established  claim.  The  claims  of  these  creditors  were 
not  established  until  September  6,  1888,  and  on  Novem- 
ber 23,  1888,  action  was  commenced  asking  for  the  sale 
of  real  estate  to  pay  debts,  and  on  December  6,  188^, 
they  intervened  in  the  action  first  entitled,  asking  the 
same  relief.  There  was  not  such  delay  on  the  part  of 
these  creditors  as  should  bar  them  from  now  presenting 
their  application  for  the  sale  of  real  estate  to  pay  debts 
due  them. 

III.     The  principal  contention  is  whether  Rachel 
Holderbaum  died  seized  of  her  distributive  share  in  the 

real  estate  of  her  deceased  husband,  so  that 

'  stead  In  lieu  of  guch  share  passed  to  her  heirs  at  her  death. 

tion :  what      It  is  Contended  on  behalf  of  the  creditors 

amoants  to . 

that  Mrs.  Holderbaum' s  occupancy  of  the 
homestead  was  such  as  to  constitute  an  election  to  take 
the  homestead  in  lieu  of  her  distributive  share,  she  not 
having  consented  to  take  under  the  will,  nor  asked  that 
her  distributive  share  be  set  oflE  to  her.  It  is  contended 
on  behalf  of  the  heirs  that  one-third  of  the  real  estate 
vested  in  Mrs.  Holderbaum  immediately  upon  the  death 
of  her  husband,  subject  only  to  such  mortgages  thereon 
as  she  had  joined  in  making ;  that  not  having  consented 
to  take  under  the  will,  nor  elected  to  take  the  home- 
stead in  lieu  of  her  distributive  share,  she  never  became 
divested  of  that  share ;  that  she  was  entitled  to  elect 
whether  she  would  take  the  homestead  in  lieu  of  her 
share  at  any  time  before  the  estate  was  finally  settled  ; 
that  it  is  not  finally  settled  yet;  that  her  occupancy 
was  of  the  entire  one  hundred  and  sixty  acres,  and  in 
accordance  with  the  will,  and,  therefore,  no  inference 
arises  of  an  election  to  take  the  homestead  in  lieu  of 
her  distributive  share.     There  is  no  question  but  that 
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Mrs.  Holderbaum,  as  head  of  the  family,  did  continue 
to  occupy  the  dwelling-house  used  as  a  homestead. 
Whether  the  barn  was  situated  on  the  same  forty  acres 
or  not  is  not  material,  as  she  had  a  right  to  have  the 
homestead  platted  in  any  form  she  might  desire  so  as  to 
include  the  dwelling.  Code,  sees.  1998,  1999.  As  she 
did  not  consent  to  take  under  the  will,  nor  to  have  her 
share  set  off,  she  had  no  right  to  occupy  more  than 
the  homestead.  If  she  occupied  the  entire  one  hundred 
and  sixty  acres,  including  the  homestead,  that  would 
not  defeat  her  right  to  the  homestead,  nor  the  inference 
that  arises  from  that  occupation  that  she  elected  to  take 
the* homestead.  Stevens  v.  Stevens^  50  Iowa,  491.  It 
might  be  questioned,  under  the  testimony  of  the  execu- 
tor, whether  he  did  not  occupy  the  one  hundred  and 
sixty  acres  other  than  the  homestead  ;  but,  aa  posses- 
sion of  the  dwelling  as  a  homestead  drew  with  it  what- 
ever of  the  land  that  was  exempt  as  such,  we  think  it  is 
clear  that  Rachel  Holderbaum  was  in  possession  of  the 
homestead.  That  it  had  not  been  platted  did  not  defeat 
her  right  to  hold  whatever,  under  the  law,  might  be 
platted  as  a  homestead.  Thomas  v.  Thomas^  78  Iowa, 
667,  simply  held  that,  in  proceedings  for  partition,  the 
widow  will  not  be  required  to  elect  whether  she  will  take 
dower  or  homestead  until  the  debts  against  the  estate 
and  legacies  are  found  to  be  fully  settled,  because,  as 
to  the  heirs,  it  cannot  be  known  what  their  shares  of 
the  land  will  be  until  it  is  known  what  of  it,  if  any,  will 
be  required  for  the  payment  of  the  debts.  The  conten- 
tions in  this  case  are  fully  answered  in  McDonald  v. 
McDonald,  76  Iowa,  137.  Thomas  McDonald  died, 
owning  live  hundred  and  sixty  acres  of  land,  forty  acres 
of  which  was  his  homestead,  which  the  widow  con- 
tinued to  occupy  and  enjoy.  Subsequent  to  the  death 
of  her  husband  she  executed  a  mortgage  on  the  undi- 
vided one-third  of  all  the  land  to  secure  a  debt  owed  by 
her.  One  of  McDonald's  heirs  sought  partition  of  the 
real  estate,  subject  to  the  homestead  right  of  the  widow. 
The  mortgage  having  been  foreclosed,  and  the  undi- 
vided one-third  purchased  by  the  appellant,  he  claimed 
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the  same  by  virtue  of  such  purchase,  He  claimed  that 
the  distributive  share  of  Mrs.  McDonald  vested  abso- 
lutely in  her,  in  fee  simple  at  the  death  of  her  husband  ; 
or,  if  not,  that  the  mortgage  showed  an  election  on  her 
part  to  take  such  share.  The  court  said :  '*  Upon  the 
death  of  her  husband  two  rights  in  and  to  the  real 
estate  of  which  her  husband  had  died  seized  vest  in  the 
widow.  One  is  to  occupy  and  enjoy  the  homestead  for 
life,  and  the  other  tq  take  a  distributive  share  of  one- 
third  in  fee  simple  of  such  real  estate.  She  cannot  take 
both,  but  she  can  elect  which  she  will  take.  Therefore, 
it  is  not  strictly  correct  to  say  that  either  right  or  estate  * 
vests  in  her  absolutely,  upon  the  death  of  her  husband. 
If  one  does,  so  does  the  other;  and  either  will  be 
divested  when  an  election  is  made."  In  speaking  with 
reference  to  the  same  cases  to  which  our  attention  is 
called  it  was  said ;  "In  all  of  the  cases  the  question 
involved  and  determined  embraced  the  homestead  right 
of  a  surviving  husband  or  wife,  and  the  logical  deduc- 
tion to  be  drawn  therefrom  is  that,  when  the  surviving 
husband  or  wife  continues  to  occupy  and  enjoy  the 
homestead,  this  must  be  regarded,  as  long  as  he  or  she 
does  so  without  having  his  or  her  distributive  share  set 
apart,  as  an  election  to  take  the  homestead  in  lieu  of 
a  distributive  share.  Some  certain  and  definite  rule 
should  be  adopted,  and  we  think  the  better  construc- 
tion of  the  statute  is  that,  until  the  distributive  share  is 
set  apart,  the  surviving  husband  or  wife,  by  occupying 
the  homestead,  must  be  regarded  as  having  elected  to 
take  it.  It  follows,  therefore,  as  Mrs.  McDonald  was 
occupying  the  homestead  at  the  time  the  mortgage  was 
executed,  that  the  latter  did  not  create  a  valid  charge 
on  the  same.  It  is  said  that  in  all  the  cases  last  cited 
no  other  property  than  the  homestead  was  involved, 
and,  therefore,  this  case  is  distinguishable  ;  but  this  is 
a  mistake.  In  Darrah  v.  Cunningham^  72  Iowa,  123, 
fifty-eight  acres  of  land  were  involved."  Our  con- 
clusion is  that  as  Rachel  Holderbaum  did  occupy  the 
homestead  up  to  the  time  of  her  death,  without  con- 
senting   to    take  under  the    will,    or  asking  that  her 
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distributive  share  be  set  oflf  to  her,  she  must  be  taken  to 
have  elected  to  accept  the  homestead  in  lieu  thereof. 

IV.     Shriver,  administrator,  and  Josiah  Hochstet- 
ler,  in  support  of  their  appeal,  complain  of  so  much  of 

the  decree  as  reserves  the  homestead  forty 
*  Btead^Xn     acres  to  any  of  the  heirs  of  Michael  Holder- 
dVwerf'        baum.    Code,  section  2008,  provides :    *'But 
descent.         ^^^  suFvivor  may  elect  to  retain  the  home- 
stead for  life  in  lieu  of  such  share,  in  the  real  estate  of 
the  deceased ;  but,  if  there  be  no  such  survivor,  the 

homestead  descends  to  the  issue  of  either  husband  or 

• 

wife,  according  to  the  rules  of  descent,  unless  otherwise 
directed  by  will,  and  is  to  be  held  by  such  issue  exempt 
from  any  antecedent  debts  of  their  parents  or  their 
own."  As  already  stated,  Rachel  Holderbaum,  acting 
under  this  statute,  elected  to  retain  the  homestead  for 
life  in  lieu  of  her  share  in  the  real  estate  of  her  deceased 
husband.  It  follows  that  as  to  this  homestead  she  had 
no  interest  or  estate  therein  to  pass  to  her  heirs  at  her 
death.  Eliza  Schlarb  and  those  joining  with  her  in 
their  appeal  asked  relief  in  virtue  of  their  rights  as 
heirs  at  law  of  Rachel  Holderbaum.  As  she  had  no 
interest  in  the  homestead  beyond  the  period  of  her 
life,  these  appellants  can  take  nothing  therein  as  such 
heirs.  If  we  may  regard  these  parties  as  making  claim 
to  the  homestead  as  heirs  of  M.  Holderbaum,  the  answer 
is  that  it  is  otherwise  directed  by  his  will.  We  need 
not  determine  whether,  in  the  absence  of  a  will,  this 
homestead  would  descend  to  the  heirs  to  be  held  exempt 
from  antecedent  debts.  It  is  not  clear  to  us  whether  it 
was  intended  by  the  decree  to  exempt  the  homestead 
forty  from  sale,  or  only  to  reserve  it  until  the  other 
lands  were  exhausted. 

Our  conclusions  are  that  the  decree  of  the  district 
court  should  be  affirmed  upon  appeal  of  Eliza  Schlarb 
and  those  joining  with  her,  and  should  be  modified  on 
the  appeal  of  Shriver,  administrator,  and  Josiah  Hoch- 
stetler,  so  as  to  require  the  sale  of  the  homestead  forty, 
if  necessary,  after  first  exhausting  the  other  lands. 

Affirmed. 
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Potts  v.  Polk  County. 

1.  Aotion:  sbttlembnt  :  consideration  :  parol  to  vary  WRiriNa. 
Where  an  action  by  a  constable  against  a  county  was  pending  for 
fees  for  services  in  criminal  cases,  and  it  was  compromised  accord- 
ing to  a  written  stipulation,  litld  that,  in  a  subsequent  action  based 
on  the  same  services,  evidence  was  properly  rejected  which  was 
offered  to  show  that  one  of  the  terms*  exacted  of  plaintiff  in  the 
compromise  was  that  he  should  resign  his  office  as  constable; 
since  that  condition  was  not  embraced  in  the  written  agreement. 

2.     :  :   :  dispute  as  to  amount  due.    The  facts 

that  such  action  was  pending ;  that  plaintiff  therein  was  a  con- 
stable in  a  country  township ;  that  his  election  was  irregular  and 
his  title  to  the  office  not  clear ;  and  that  the  fees  claimed  amounted 
to  thirty-five  hundred  dollars,  which  he  pretended  to  have  earned 
in  thirteen  months,  "hjdd  sufficient  to  show  that  the  demand  was 
not  so  absolutely  just  and  legal  that  a  compromise  of  it  was  with- 
out consideration. 

8.  Costs:  apportionment:  when  allowabIiE.  Where  plaintiff's 
action  was  founded  upon  a  great  many  different  items,  and  he  was 
defeated,  upon  the  evidence,  as  to  most  of  them,  it  was  proper  for 
the  court  to  tax  half  the  costs  to  him.  (See  Code,  sec,  2988,  and 
cases  cited  in  opinion.) 

Appeal  from  Polk  District  Court — Hon.  Chas.  A. 

Bishop,  Judge^ 

Piled,  June  2,  1890. 

This  action  was  commenced  on  the  fourth  day  of 
April,  1888 ;  and  the  plaintiff  claimed  in  his  petition 
the  sum  of  two  thousand  dollars  as  a  balance  due  him 
for  services  rendered  while  constable  of  Saylor  town- 
ship, Polk  county.  The  defendant  denied  any  indebt- 
edness to  the  plaintiff,  and  denied  that  plaintiff  was 
elected  constable,  and  denied  that  he  was  a  resident 
of  Saylor  township.  It  was  further  averred  in  the 
answer  that  plaintiff  and  defendant,  on  the  tenth  day 
of  December,  1887,  had  a  settlement,  and  defendant 
then  paid  to  plaintiff  the  sum  of  one  thousand  dollars 
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in  full  of  all  claims  against  Polk  county  to  that  date. 
The  plaintiflf,  by  a  reply,  admitted  the  receipt  of  one 
thousand  dollars,  and  averred  that  the  settlement  set 
up  by  the  defendant  was  without  consideration,  con- 
trary to  public  policy,  in  violation  of  the  statute  of  this 
state,  and  absolutely  void.  The  cause  was  referred  to  a 
referee  to  try  and  determine,  and  report  to  the  court* 
The  referee  found  and  reported  that  the  alleged  settle- 
ment was  valid,  but  that  plaintiff  was  entitled  to  recover 
the  sum  of  $169.60  for  services  rendered  after  said  set- 
tlement. The  plaintiff  filed  exceptions  to  the  report, 
which  were  overruled,  and  judgment  was  rendered  for 
the  plaintiff  for  the  amount  found  by  the  referee  to  be 
due,  and  it  was  ordered  that  one-half  of  the  costs  of  the 
suit  be  taxed  to  plaintiff.     Plaintiff  appeals. 

Morgan  <6  JEoans^  for  appellant. 

C,  P.  Holmes y  for  appellee. 

RoTHBOCK,  C.  J.— I.     At  the  time  of  the  alleged 
settlement,  there  was  an  action  pending  in  which  the 

plaintiff  claimed  a  large  amount  as  due  him, 

!•   A.CTION  ! 

*  settlement:     for  fees,  for  services  rendered  in  criminal 

considera- 
tion :  pjr^to  cases  tried  before  justices  of  the  peace  in 

Polk  county.  The  action  was  settled  and 
dismissed,  and  the  defendant  paid  to  the  plaintiff  the 
sum  of  one  thousand  dollars.  It  is  not  disputed  that 
there  was  a  formal  settlement.  The  question  of  fact 
controverted  by  the  parties  on  the  hearing  before  the 
referee  was  whether  the  settlement  included  all  claims 
for  fees  which  accrued  prior  to  the  settlement,  which 
was  on  the  tenth  day  of  December,  1887.  The  settle- 
ment was  reduced  to  writing,  and  the  writing  was  lost» 
and  parol  evidence  of  its  contents  was  introduced.  The 
plaintiff  signed  a  receipt  for  the  one  thousand  dollars 
paid  to  him.  The  receipt  was  written  on  the  stub  of 
the  county  warrant  which  was  issued  to  him,  and  is  in 
these  words : 
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''December  10,  1877. 

''ToO.  W.  Potts ;— For  fees  as  constable,  in  full  of 
all  claims  against  Polk  county  to  date.  Received 
warrant. 

**  ( Signed.)  G.  W.  Potts.'' 

Considering  this  receipt,  and  the  evidence  as  to  the 
contents  of  the  written  contract  of  settlement,  the  find- 
ing of  the  referee  that  it  included  all  claims  prior  to  the 
settlement  is  fully  supported  by  the  evidence.  But  it 
is  claimed  by  counsel  for  appellant  that  the  defendant, 
by  its  officers  or  attorneys,  exacted  of  the  appellant  as 
a  condition  of  said  settlement  that  he  should  resign  the 
office  of  constable  for  Saylor  township,  and  that  because 
of  such  condition  the  settlement  was  void,  as  being 
against  public  policy.  There  was  evidence  introduced 
which  tended  to  show  that  the  plaintiff  did  agree  to 
resign  his  office.  But  it  was  no  part  of  the  writing  by 
which  the  settlement  was  made.  The  referee  held  that 
the  evidence  was  not  competent,  because  it  varied  the 
written  contract.  This  finding  appears  to  be  correct ; 
and,  as  this  is  a  plain  action  at  law,  we  think  that,  in 
the  absence  of  a  claim  of  the  right  to  reform  the  con- 
tract of  settlement  for  fraud  or  mistake,  the  parol  evi- 
dence was  properly  rejected. 

II.  It  is  further  claimed  that  the  contract  of  settle- 
ment was  illegal  and  void  because,  as  found  by  the 

J  . .       referee,  there  was  then  actually  due  to  the 

ITto  ^amouSt  plaintiff  not  only  the  one  thousand  dollars 
due.  which  was  paid  to  him,  but  the  further  sum 

of  $1,657.39,  making  the  sum  of  $2,657.39  then  due; 
that  said  sum  was  liquidated,  and  a  legal  claim  under 
the  statute  and  laws  of  the  state,  and  payable  to  the 
plaintiff  as  a  public  officer ;  and  that  there  was  no  con- 
sideration for  any  compromise,  because  there  was  no 
real  dispute  about  the  amount.  That  there  was  dispute 
and  contention  between  the  plaintiff  and  the  county  in 
regard  to  the  amount  of  fees  due  to  him  is  apparent  from 
the  fact  that  the  action  was  then  pending.  The  amount 
claimed  as  fees  was  quite  large.    As  we  understand 
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the  evidence,  the  plaintiff  claimed  in  the  present 
action,  and  in  the  one  which  was  settled,  the  aggregate 
sum  of  about  thirty-five  hundred  dollars  for  his  services 
in  criminal  cases,  and  these  fees  were  all  earned  and 
accrued  from  the  ninth  day  of  November,  1886,  to  the 
tenth  day  of  December,  1887.  He  was  constable  of  a 
country  township  in  Polk  county.  His  election  to  the 
office  was,  to  say  the  least,  irregular.  He  testified  upon 
the  trial,  in  reference  to  his  election,  as  follows :  "  Just 
immediately  prior  to  my  election  in  November,  1886,  I 
lived  in  Lee  township,  Polk  county,  Iowa.  At  the  elec- 
tion in  November,  1886,  I  think  I  voted  in  Lee  town- 
ship. I  think  I  voted  there  on  the  morning  of  the 
election,  and  moved  into  Saylor  township.  I  voted  as 
soon  as  the  polls  were  open,  and  went  to  moving  prob- 
ably an  hour  and  a  half  afterwards.  I  was  married 
then.  I  did  not  sleep  that  night.  A  good  portion  of 
the  night  I  was  in  Saylor  township,  waiting  for  those 
four  votes.  I  think  I  received  four  votes."  It  would 
seem  from  these  facts  that  it  was  the  duty  of  the  board 
of  supervisors  to  scrutinize  the  claims  presented  by  the 
plaintiff,  and  we  think  it  cannot  be  said  that  the 
demands  were  so  absolutely  just  and  legal  as  that  they 
could  not  be  compromised  by  the  parties. 

III.     Appellant's   counsel  complain   because    the 
court  divided  the  costs  between  the  parties.     It  is  pro- 
8.  co8T8:appor.  ^^ded  by  section  2933  of  the  Code  that, 
when  Sow-    /'where  the  party  is  successful  as  to  a  part 
able.  Qf  \^\q  demand,  and  fails  as  to  part,  unless 

the  case  is  otherwise  provided  for,  the  court  may,  on 
rendering  judgment,  make  an  equitable  apportionment 
of  costs."  Where  a  party  brings  an  action  founded 
upon  separate  items  of  demand,  and  recovers  on  part  of 
them,  the  court  may,  in  its  discretion,  apportion  the 
costs.  Howder  v.  Overholser^  48  Iowa,  365 ;  Whitaker 
V.  Sigler^  44  Iowa,  419.  But,  where  the  cause  of  action 
is  a  single  claim,  a  reduction  in  the  amount  does  not 
entitle  the  losing  party  to  an  apportionment  of  costs. 
EamTOovd  v.  Railway  Co.^  49  Iowa,  460.  The  plain- 
tiff's claim  was  founded  upon  a  great  many  different 
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items,  and,  under  the  evidence  as  to  the  settlement,  he 
was  defeated  in  nearly  all  of  them ;  and,  under  the  rule 
of  the  above-cited  cases,  it  was  proper  to  apportion  the 
costs.  It  is  enough  to  say  of  the  case  of  Rand  v.  Wiley, 
70  Iowa,  110,  relied  upon  by  appellant,  that  it  does  not 
appear  to  us  to  be  within  the  rule  above  stated. 

Affirmed. 


YoRDY  V.  Marshall  County. 

Bridges:  breaking  uia>EBSTB am  thrbshbb:  liability  of  oounty : 
question  fob  jxtby.  Plaintiff  was  driving  his  steam-threshing 
outfit  over  one  of  defendant's  bridges,  when  the  bridge  broke  down, 
and  his  property  was  damaged  by  the  accident.  In  an  action  there- 
for against  the  county,  held  that  it  was  error  for  the  court  to  hold 
as  matter  of  law  that  the  county  was  not  required  to  maintain 
bridges  of  sufficient  strength  to  carry  machinery  of  such  weight, 
and  on  that  groimd  to  direct  a  verdict  for  defendant,  but  that  the 
question  whether  such  use  of  the  bridge  was  so  unusual  and 
extraordinary  that  the  coimty  was  not  required  to  anticipate  and 
provide  for  it  should  have  been  submitted  to  the  jury. 

Appeal  from  Marshall  District  Court. — Hon.  D.  D. 

Miracle,  Judge. 

Filed,  June  2,  1890. 

Action  to  recover  two  hundred  and  fifty  dollars' 
damages  to  plaintiff's  team  and  threshing  ontfit,  by 
the  falling  of  one  of  defendant's  bridges  while  said 
team  and  ontfit  were  being  moved  across  the  same. 
Defendant  answered,  denying  generally,  and  alleging 
that  the  bridge  was  broken  by  plaintiff's  carelessness  in 
driving  thereon  with  his  apparatus  of  great  weight, 
coupled  together,  and  that  plaintiff  had  been  warned 
before  crossing  that  the  weight  was  too  great  for  the 
bridge.  The  case  was  tried  to  a  jury,  and,  pending  the 
examination  by  plaintiff's  counsel,  the  court  stopped 
the  examination,  and  directed  the  jury  to  return  a 
verdict  for  the  defendant,  to  which  plaintiff  excepted. 
Judgment  was  entered  on  the  verdict,  and  plaintiff 
appeals. 
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Volney  EerU^  for  appellant. 
W.  W,  Miller^  for  appellee. 

Given,  J. — I.  PlaintiflE  introduced  testimony  tend- 
ing to  show  the  age,  constraction  and  condition  of  the 
bridge ;  that  it  had  stood  two  or  three  years  longer  than 
tlie  ordinary  life  of  its  timbers  ;  and  that  defendant's 
board  of  supervisors  were  notified  before  the  accident 
that  it  was  in  a  decayed  and  dangerous  condition.  He 
also  introduced  testimony  showing  that,  before  attempt- 
ing to  cross,  he  examined  the  bridge,  and  discovered  no 
defects  ;  that  he  attempted  to  cross  his  threshing  outfit, 
consisting  of  a  team,  steam-engine,  weighing  eighty- 
two  hundred  and  fifty  pounds,  separator  and  trap  wagon; 
that  the  team  was  hitched  to  the  engine,  and  the  separa- 
tor and  wagon  attached  in  the  rear ;  that  he  laid  one 
three-by-twelve-inch  plank,  sixteen  feet  long,  on  each 
side,  for  the  wheels  of  the  engine,  and  moved  the  appa* 
ratus  onto  the  bridge  by  steam  and  horse  power,  at  a 
slow  speed ;  that  just  as  the  horses  were  stepping  off  the 
bridge  with  their  hind  feet  it  went  down,  the  engine 
dragging  the  horses  after  it,  and  that  the  horses  and 
machine  were  injured.  There  was  also  some  testimony 
tending  to  show  that  similar  machines,  some  of  greater 
weight,  were  used  and  moved  about  the  country.  After 
this  testimony  was  introduced,  and  before  plaintiff  had 
rested,  and  while  his  counsel  was  examining  one  Butler 
on  behalf  of  plaintiff,  the  court  stopped  the  examination, 
saying:  "I  don't  see  any  use  in  taking  any  further 
time  with  this  case.  It  seems  to  me  that,  from  plain- 
tiff'sown  testimony,  there  could  not  be  a  recovery;" 
and  directed  the  jury  to  return  a  verdict  for  the  defend- 
ant ;  to  which  ruling  and  instraction  the  plaintiff 
excepted.  The  plaintiff  then  offered  to  show  the  ordi- 
nary life  of  the  timbers  of  which  the  bridge  was  con- 
structed ;  that  such  timbers,  if  sound,  were  capable  of 
bearing  thirty  to  forty  tons  safely ;  that  the  bridge  had 
been  constructed  two  or  three  years  longer  than  the 
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ordinary  life  of  its  timbers;  that  it  had  not  been 
repaired  since  built ;  and  that  some  months  before  the 
accident  a  member  of  the  board  had  left  word  with  a 
neighbor  to  tell  Butler  to  barricade  the  bridge.  The 
court  refused  the  oflfer,  and  directed  the  jury  to  return 
a  verdict  for  the  defendant. 

II.  It  is  contended  that  there  is  no  error  in  the 
action  of  the  court,  because,  in  constructing  and  main- 
taining its  bridges,  the  county  is  not  bound  to  antici- 
pate that  they  will  be  used  in  the  manner  in  which  the 
testimony  showed  beyond  question  the  plaintiff  was 
using  this  one ;  that  it  was  the  duty  of  the  court  to  say, 
as  a  matter  of  law,  that  no  recovery  could  be  had  for 
injuries  resulting  from  such  use,  and  to  direct  a  verdict 
whenever  that  fact  appeared  beyond  question.  In  con- 
structing and  maintaining  its  bridges,  the  county's 
board  is  not  required  to  assume  that  they  will  be  used 
in  an  unusual  and  extraordinary  manner,  either  by 
crossing  at  great  speed,  or  by  passage  of  a  large  weight. 
It  is  not  required  to  so  build  or  maintain  its  bridges  as 
to  protect  against  injury  resulting  from  unusual  and 
extraordinary  use.  Its  liability  stops  with  constructing 
and  maintaining  its  bridges  so  as  to  protect  against 
injury  by  a  reasonable,  proper  and  probable  use  thereof, 
in  view  of  the  circumstances,  such  as  the  extent,  kind 
and  nature  of  the  travel  and  business  on  the  road  of 
which  it  forms  a  part.  McCormicJc  n.  Washington 
Twp.,  112  Pa.  St.  196 ;  4  Atl.  Rep.  164.  Should  the 
court  have  saidj  as  a  matter  of  law,  that  the  use  which 
plaintiff  was  making'  of  the  bridge  was  unusual  and 
extraordinary,  and  such  as  the  defendant's  board  was 
not  bound  to  anticipate  %  Such  machines  are  in  com- 
mon use,  and  of  necessity  are  frequently  moved  along 
the  highways,  and  across  the  bridges,  of  the  county. 
True,  their  passage  is  not  so  frequent  as  vehicles  in 
more  common  use,  but  the  same  is  true  of  four  and  six- 
horse  teams ;  and  yet  a  court  would  not  declare,  as  a 
matter  of  law,  that  the  passage  of  such  was  not  to  be 
anticipated.     We  do  not  follow  the  discussion  as  to 
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weight  of  the  testimony,  but  simply  hold  that  it  should 
have  been  left  to  the  jury  to  determine  whether  the 
county  was  guilty  of  negligence  in  not  maintaining  the 
bridge  in  a  safe  condition  for  the  passage  of  such 
machinery  as  that  of  plaintiff,  and  whether  the  plaintiff 
was  guilty  of  negligence  in  attempting  to  move  his 
threshing  apparatus  across  the  bridge  when  and  as  he 
did,  together  with  the  other  questions  in  the  case.  It 
follows  from  this  conclusion  that  the  judgment  of  the 
district  court  must  be  reversed.  The  fact  that  plaintiff 
examined  the  bridge  before  attempting  to  cross  did  not 
necessarily  relieve  defendant  from  liability. 

Reversed. 
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lOn  253  I      Appeal:  from  what  orders  taken,    a  ruling  suBtaining  or 

n 08  477  overruUng  a  motion  to  have  certain  issues  in  an  action  at  law 

-g-^1'  transferred  for  trial  in  equity,  on  the  ground  that  they  are  equita- 

116    881  ble  issues,  is  an  order  affecting  the  substantial  rights  of  the  parties, 

from  which,  therefore,  an  appeal   wiU  lie,  under  Code,  section 

8164.     (  See  opinion  for  citations.) 

2.  Practloe:  issues  triable  in  equity  :  test  of.  An  issue  is  not 
equitable,  within  the  meaning  of  section  2517  of  the  Code,— pro- 
viding that  when  equitable  issues  arise  in  actions  commenced  by 
ordinary  proceedings  either  party  shall  have  the  right  to  have  such 
issues  tried  as  in  equity, — ^so  long  as  the  relief  asked  or  the  defense 
interposed  is  not  equitable.  (Carey  v,  Ounniaon,  65  Iowa,  708.) 
And  so,  where  the  matter  which  it  was  claimed  tendered  equitable 
issues  in  a  law  action  was  wholly  set  out  in  the  reply,  and  was  in 
its  nature  a  plea  in  confession  and  avoidance,  and  was  not 
designed  to  furnish  ground  for  affirmative  relief,  except  as  it 
avoided  the  defense  set  up  in  the  answer,  and  no  such  relief  was 
demanded  in  the  reply,  ?ield  that  a  motion  to  have  such  issues 
tried  by  equitable  proceedings  should  have  been  overruled. 

Appeal  from    Polk   District    Court— Ron.    Marcus 

Kavanagh,  Jr.,  Judge. 

Filed,  June  2,  189a 
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"Action  at  law,  on  a  policy  of  insurance,  to  recover 
the  value  of  a  building  destroyed  by  fire.  Prom  the 
ruling  of  the  court  on  a  motion  of  defendant  to  try 
certain  issues  as  in  equity,  both  parties  api)eal;  the 
appeal  of  plaintiff  being  first  perfected. 

Kauffman  <6  Ouernseyy  for  appellant. 

R.  W.  Barger  and  Oummins&  Wright^  for  appellee. 

Robinson,  J. — The  petition  alleges  that  the  policy 
of  insurance  in  suit  was  issued  by  defendant  on  the 
twenty -seventh  day  of  April,  1887;  that  it  insured 
plaintiff  against  loss  or  damage  by  fire  to  the  amount  of 
two  thousand  dollars,  on  a  certain  frame  dwelling- 
house,  for  the  term  of  five  years,  commencing  on  the 
twenty-sixth  day  of  April,  1887 ;  that  said  dwelling- 
house  was  of  the  value  of  ten  thousand  dollars,  and  on 
the  sixth  day  of  February,  1888,  was  destroyed  by  fire  ; 
and  that  proofs  of  loss  were  duly  presented  to  defend- 
ant. The  petition  prays  for  judgment  against  the 
defendant  for  two  thousand  dollars  and  costs.  The 
answer  admits  the  issuing  of  the  policy,  but  alleges 
that  it  expressly  provided  that,  ''  in  case  of  any  transfer 
or  change  of  title  in  the  property  insured  by  this  com- 
pany, or  any  undivided  interest  therein,  such  insurance 
shall  be  void  and  cease."  It  further  alleges  that  on  or 
about  the  seventh  day  of  December,  1887,  the  plaintiff, 
without  notice  to  defendant,  and  without  its  knowledge 
or  consent,  transferred  and  conveyed  the  property 
described  in  the  policy  to  Mary  J.  Price ',  that  by  reason 
of  said  conveyance  a  transfer  of  said  property  and 
change  of  title  took  place,  which  rendered  the  policy 
null  and  void ;  that,  after  the  destruction  of  the  prop- 
erty, plaintiff  demanded  of  defendant  the  full  amount 
of  the  policy,  but  defendant  insisted  that  it  was  not 
liable  therefor,  because  of  the  alleged  transfer  and 
change  of  title.  But  the  answer  further  avers  that  to 
avoid  litigation,  and  the  expense  incident  thereto,  and 
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the  uncertainty  of  the  result  thereof,  the  plaintiff,  on  or 
about  the  seventeenth  day  of  February,  1888,  accepted 
from  defendant  $285.72  in  satisfaction  of  all  claim 
against  it  on  account  of  the  policy,  and  that  it  was 
thereupon  canceled  and  surrendered  to  defendant,  and 
that  defendant  is  not  liable  thereon.  The  answer  does 
not  demand  any  relief.  To  the  answer  the  plaintiff 
filed  a  reply,  as  follows:  ^^ First  Count  And  this 
plaintiff  expressly  denies  that  the  legal  title  to  said 
premises  referred  to  in  the  said  third  count  of  said 
answer  was,  at  the  date  of  the  policy  sued  on  herein,  in 
one  Mary  J.  Price,  and  further  denies  that  the  legal 
title  to  said  premises  ever  was  in  said  Mary  J.  Price,  and 
this  plaintiff  expressly  avers  that  he  was  at  the  date  of 
the  policy  sued  on  herein,  ever  since  that  time  has 
been,  and  is  now,  the  sole  and  unconditional  owner  of 
the  said  property  hereinbefore  referred  to.  This  plain- 
tiff further  avers  that  when  a  certain  pretended  deed 
for  said  property  by  himself  to  Mary  J.  Price,  dated 
December  7,  1887,  purports  to  have  been  signed,  this 
plaintiff  was  in  feeble  health  and  of  unsound  mind,  and, 
by  reason  of  mental  incapacity,  incapable  of  giving  con- 
sent to  said  act,  or  of  executing  a  valid  deed,  and  that 
the  said  deed  was  not  the  act  of  this  plaintiff,  and  that 
the  title  to  the  said  property  was  not  in  any  way 
changed  or  affected  by  said  deed,  and  that  said  deed 
was  wholly  inoperative,  and  absolutely  null  and  void. 
Further  replying,  the  plaintiff  states  that  his  condition 
of  body  and  mind  existing  at  and  about  December  7, 
the  date  of  the  deed  hereinbefore  referred  to,  continued 
and  was  in  existence  at  the  date  of  the  pretended  settle- 
ment referred  to  in  the  third  count  of  defendant's  said 
amended  and  substituted  answer,  and  the  said  pre- 
tended settlement  was  not  the  act  of  this  plaintiff,  and 
not  binding  upon  him,  but  was  wholly  and  absolutely 
null  and  void.  And  plaintiff  further  alleges  that  prior 
to  the  bringing  of  this  suit  the  plaintiff  tendered  back 
to  the  defendant  the  full  amount  received  by  him  on 
said  pretended  settlement,  and  offered  to  restore  the 
defendant  to    its    condition    prior   thereto,    but   that 
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defendant  utterly  refused  to  receive  the  same,  and  said 
defendant  has  at  all  times  since  so  refused,  and  has 
insisted  that  said  pretended  settlement  was  valid  and 
binding  upon  plaintiff."  The  second  division  of  the 
reply  alleges  that  Mary  J.  Price  was  the  wife  of  plain- 
tiflf ;  that,  on  the  seventh  day  of  December,  1887,  the 
plaintiflf  and  his  wife  were,  and  for  a  long  time  prior 
thereto  had  been,  occupying  the  premises  upon  which 
the  house  in  controversy  was  situated  as  a  homestead ; 
that  at  all  times  subsequent  to  that  date,  and  when  the 
conveyance  of  said  premises  was  made,  they  were  so 
occupied.  The  reply  avers  that,  by  reason  of  the  facts 
alleged,  the  said  conveyance  was  in  no  event  an  aliena- 
tion of  the  property,  or  a  change  of  the  title  thereto, 
within  the  meaning  of  the  policy.  No  relief  is 
demanded  in  the  reply. ,  The  motion  referred  to  is  as 
follows:  '* Comes  now  the  defendant,  and  moves  the 
court:  First,  to  transfer  for  trial  in  equity  the  issues 
tendered  in  the  first  count  of  the  reply ;  *  *  * 
second,  to  transfer  for  trial  in  equity  the  issue  tendered 
in  the  reply  as  to  the  invalidity  of  the  deed  from  the 
plaintiflE  to  Mary  J.  Price ;  thirds  to  transfer  for  trial  in 
equity  the  issue  tendered  in  the  reply  as  to  the  validity 
of  the  settlement  alleged  in  defendant's  answer  as  a  bar 
to  plaintiff's  right  of  action.  For  reason  of  such 
motion,  the  defendant  says  that  the  issues  referred  to 
in  the  above  motion  are  all  equitable  issues,  and  triable 
in  a  court  of  equity  instead  of  a  court  of  law."  The 
court  sustained  the  motion  so  far  as  to  transfer  for  trial 
as  in  equity  the  issue  referred  to  in  the  second  ground 
of  the  motion,  and  overruled  it  as  to  the  others. 

I.     Appellee   contends  that  the  statute  does  not 
allow  an  appeal  from  the  rulings  in  question.     But  they 

affected  the  substantial  rights  of  the  parties, 
*  what  orders    deciding,  iu  effect,  that  one  of  the  issues 

presented  by  the  pleadings  should  be  tried 
without  a  jury,  and  that  the  others  might  be  tried  with 
one.  They  denied  to  each  party  the  right  to  have  a 
part  of  the  issues  involved  settled  in  a  manner  provided 
by  statute  for  settling  litigated  questions.     We  think 
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they  were  in  the  nature  of  orders  from  which  appeals 
will  lie.  Code,  sec.  3164 ;  Brown  ©.  Harper^  64  Iowa, 
646 ;  Richards  v.  Burden^  31  Iowa,  306. 

II.  Section  2517  of  the  Code  is  as  follows :  *'  Where 
the  action  has  been  properly  commenced  by  ordinary 
8  pbaotiot-  proceedings,  either  party  shall  have  the 
In^uity**'^*  right  by  motion  to  have  any  issue  hereto- 
test  of.  fQpQ  exclusively  cognizable  in  equity  tried 
in  the  manner  hereinafter  prescribed  in  cases  of  equita- 
ble proceedings ;  and,  if  all  the  issues  were  such  as  were 
heretofore  cognizable  in  equity,  though  none  were 
exclusively  so,  the  defendant  shall  be  entitled  to  have 
them  all  tried  as  in  cases  of  equitable  proceedings."  It 
will  be  noticed  that  in  this  case  neither  party  asks  for 
equitable  relief.  The  only  demand  for  judgment 
appears  in  the  petition,  and  is  for  the  amount  of  the 
policy  and  costs.  The  plaintiff  might  have  so  drawn 
his  pleadings  as  to  demand  the  cancellation  of  the 
alleged  deed  of  conveyance,  and  the  setting  aside  of 
the  alleged  settlement,  but  he  did  not  do  so.  That  the 
pleadings  set  out  facts  which,  if  true,  would  entitle 
plaintiff  to  equitable  relief,  is  immaterial  so  long  as 
such  relief  is  not  demanded.  An  issue  is  not  equitable, 
within  the  meaning  of  the  section  quoted,  so  long  as 
the  relief  asked,  or  the  defense  interposed  is  not  equita- 
ble. Carey  ©•  Ounnison^  65  Iowa,  703.  The  matter 
which  it  is  alleged  tendered  equitable  issues  was  wholly* 
set  out  in  the  reply,  and  was  in  its  nature  a  plea  in 
confession  and  avoidance.  It  was  not  designed  to 
furnish  ground  for  affirmative  relief,  excepting  as  it 
avoided  the  defense  set  up  in  the  answer,  and  none  was 
demanded  in  the  reply.  Whether  plaintiff  can  obtain 
the  relief  he  demands  without  the  aid  of  a  court  of 
equity  is  a  question  not  raised  by  the  motion,  and  not 
determined  by  us.  We  conclude  that  so  much  of  the 
order  of  the  district  court  as  is  presented  by  defendant's 
appeal  should  be  affirmed,  and  that  so  much  of  it  as  is 
presented  by  the  appeal  of  plaintiff  should  be  reversed. 
Affirmed  in  part;  reversed  in  part. 
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1.  AttomeyB  at  Law:  oollection  of  honsyb  fboh:  summary 
FROCEBDINQS :  PLBADINQS.  Under  section  2906  of  the  Code,  pro- 
viding that  judgments  may  be  obtained  on  motion,  by  clients 
against  attorneys,  for  money  received  by  them,  and  section  2910, 
providing  that  such  motions  shall  be  heard  and  determined  with- 
out written  pleadings,  held  that  an  answer  filed  in  such  a  case 
by  the  attorney,  setting  up  affirmative  matter,  did  not  cast  any 
additional  burden  upon  the  complainant,  and  that  the  averments 
of  the  answer  were  not  to  be  regarded  as  admitted  because  no 
reply  was  filed  thereto. 

2.     :  :  :  JUBISDICTION.    The  jurisdiction  of   the 

court  to  try  such  case  on  motion  was  not  affected  by  the  fact  that 
there  was  a  dispute  as  to  whether  the  relation  of  attorney  and 
client  existed. 

9,     :  :  :  ACCOUNTiNO:    evidence.    The  evidence 

relating  to  various  charges  and  claims  made  by  the  attorney 
against  his  client,  in  this  proceeding  by  the  client  to  compel  the 
attorney  to  account  for  the  balance  of  a  judgment  collected  by 
him,  is  considered  (see  opinion),  and  held  to  sustain  the  finding  of 
the  district  court  against  the  attorney. 

4.     : : :  NEW  trial  :  surprise  :  new  evidence.    In 

such  proceeding,  the  evidence  of  the  complainant  tended  to  estab- 
lish unprofessional  and  immoral  practices  on  the  part  of  the 
attorney  toward  the  client,  who  was  a  woman,  and  the  attorney, 
after  the  court  had  announced  its  findings  of  fact  and  conclusions 
of  law,  moved  for  a  new  trial  on  the  ground  of  surprise  and  newly- 
discovered  evidence  in  regard  to  the  scurrilous  charges  against 
him.  But  field  that,  since  the 'alleged  newly-discovered  evidence 
was  merely  cumulative,  or  could  have  been  obtained  by  diligence 
in  time  for  the  trial,  he  was  not  entitled  to  a  new  trial  on  that 
ground ;  and  if  he  was  surprised  by  the  testimony  against  him,  he 
should  have  applied  for  a  continuance,  if  his  interests  required  it, 
instead  of  submitting  the  case  without  objection  on  complainant's 
evidence  :  and  that  a  new  trial  was  properly  refused. 

Appeal  from  Folk  District  Court. — Hon.  Charles  A. 

Bishop,  Judge. 

Filed,  June  2,  1890. 
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This  is  a  summary  proceeding  instituted  by  Mary  S* 
Berry  against  her  attorney  for  the  recovery  of  money. 
From  a  judgment  rendered  in  her  favor  the  attorney 
appeals. 

Ira  W.  Anderson  and  Morgan  &  £Jvans^  for 
appellant. 

Callender  &  Smithy  for  the  State. 

Robinson,  J. — On  the  sixteenth  day  of  May,  1887, 
judgment  was  rendered  by  the  district  court  of  Polk 
county  in  a  cause  wherein  the  state  of  Iowa,  on  the  com- 
plaint of  Mary  S.  Berry,  was  plaintiff,  and  Nathaniel 
Halst^ad  was  defendant.  The  cause  was  a  bastardy  pro- 
ceeding, and  the  judgment  rendered  required  Halstead  to 
pay  for  the  benefit  of  complainant  the  sum  of  five  hun- 
dred dollars  forthwith,  and  the  further  sum  of  one  hun- 
dred dollars  each  year  thereafter  for  the  period  of  ten 
years.  P.  F.  Bartle  acted  as  attorney  for  the  complainant 
in  obtaining  the  judgment,  and  secured  a  lien  thereon 
for  his  fees  to  the  amount  of  one  hundred  and  fifty  dol- 
lars. The  complainant  afterwards  discharged  Bartle, 
and  employed  the  appellant  Morgan  to  collect  the 
judgment.  She  alleges  that  appellant  has  collected  the 
full  amount  of  the  judgment,  but  has  paid  to  her  only 
the  sum  of  five  hundred  and  five  dollars,  and  refuses  to 
account  for  the  remainder.  She  demands  judgment 
against  him  for  one  thousand  and  ninety-five  dollars, 
besides  interest  and  costs. 

The  appellant  admits  that  he  was  employed  by  the 
complainant  as  an  attorney  in  the  year  1887,  but  aver& 
that  he  was  so  employed  only  to  collect  the  five  hundred 
dollars  of  the  judgment  which  was  then  due ;  that  for  that 
service  he  was  to  receive  fifty  dollars,  and  his  traveling 
and  hotel  expenses  while  engaged  in  that  business ;  that 
under  that  agreement  he  collected  the  sum  of  $664.40, 
and  that,  on  the  sixteenth  day  of  September,  1888,  he 
paid  to  complainant  the  remainder  of    that  amount 
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which  was  then  due  her,  and  was  then  discharged  by 
her  as  an  attorney ;  that  at  that  time  there  was  due  him 
from  complainant  one  hundred  and  fifty  dollars  for 
attorney's  fees  in  two  cases  which  he  had  prosecuted 
for  her,  and  the  further  sum  of  twenty-five  dollars  for 
services  rendered  in  defending  one  of  her  brothers 
against  a  criminal  charge;  that,  after  the  relation  of 
attorney  and  client  had  ceased  as  aforesaid,  to- wit,  on 
the  twenty-seventh  day  of  November,  1888,  the  appel- 
lant purchased  of  the  complainant  her  interest  in  the 
judgment,  and  agreed  to  pay  her  therefor  the  sum  of 
six  hundred  and  fifty  dollars,  less  the  amount  of  one 
hundred  and  seventy-five  dollars  then  due  him  for 
attorney's  fees,  and  she  duly  executed  an  assignment 
and  bill  of  sale  thereof ;  that  complainant  was  to  pay 
the  lien  of  Bartle,  but  that  she  authorized  appellant  to 
pay  thereon  only  the  sum  of  one  hundred  dollars  ;  that 
the  ai)pellant  has  tendered  to  Bartle  and  his  assigns  the 
sum  of  one  hundred  dollars  in  payment  of  the  lien, 
but  that  the  same  has  been  refused ;  that  the  lien  was 
assigned  to  Polk  &  Hubbell ;  that,  after  the  judgment 
was  assigned  to  appellant,  he  discharged  the  lien  by 
giving  a  bond,  as  provided  by  law,  to  pay  the  amount 
due  thereon  ;  that  Polk  &  Hubbell  have  commenced  an 
action  against  him  to  recover  the  sum  of  three  hundred 
dollars  on  account  of  the  lien,  which  action  is  still 
pending ;  that  complainant  has  failed  to  pay  or  secure 
him  the  amount  which  may  be  adjudged  against  him  in 
said  action ;  that  he  has  been  compelled  to  defend 
in  said  action,  and  that  his  services  in  defending  are 
worth  twenty-five  dollars ;  that  he  has  paid  complainant 
on  the  assignment  of  the  judgment  the  sum  of  $429.45 ; 
that  he  is  ready  and  willing  to  pay  her  the  balance  due 
when  he  is  relieved  of  liability  on  account  of  the  Polk 
&  Hubbell  suit ;  that,  after  the  assignment  of  the  judg- 
ment to  him,  he  was  compelled  to  make  two  trips  to 
Independence,  for  the  purpose  of  protecting  his  interests 
in  the  judgment,  and  settling  it,  at  an  expense  of  seven 
days'  time  and  thirty-six  dollars  in  money  ;  and  that,  if 
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the  assignment  of  the  judgment  is  set  aside,  he  should 
be  allowed  the  sum  of  one  hundred  and  fifty  dollars  for 
the  expense  incurred  and  the  services  rendered  by  him, 
after  the  assignment,  to  obtain  payment  of  it.  The 
complainant  admits  the  assignment  of  the  judgment, 
but  claims  that  it  was  to  secure  the  payment  of  a  loan 
of  sixty  dollars,  which  has  been  paid.  She  further 
claims  that  the  entire  compensation  appellant  was  to 
receive  for  collecting  the  full  amount  of  the  judgment 
was  fifty  dollars,  and  she  denies  liability  for  other 
services  for  which  she  is  sought  to  be  charged. 

The  district  court  found  that  appellant  had  col- 
lected on  the  judgment,  as  attorney  for  complainant, 
the  sum  of  $1,389.40 ;  that  he  was  personally  liable,  by 
reason  of  his  bond,  for  one  hundred  and  fifty  dollars  on 
account  of  the  Bartle  lien,  and  entitled  to  credit  there- 
for ;  that  he  was  entitled  to  a  further  credit  for  money 
paid  complainant,  and  for  costs  and  expenses,  and  for 
services  rendered  as  her  attorney,  in  the  sum  of  $694.10 ; 
that  he  had  in  his  hands,  as  attorney  for  her,  in  addition 
to  the  one  hundred  and  fifty  dollars  for  the  Bartle  claim, 
the  sum  of  $545.30.  Judgment  was  rendered  requiring 
him  to  pay  to  the  clerk  of  the  court  that  amount  for 
the  complainant,  and  the  costs. 

I.  The  hearing  in  the  court  below  was  had  on  the 
motion  of  the  complainant  and  an  answer  thereto  filed 

by  the  respondent.     Appellant  insists  that 
atiawrooi-     this  should  be  treated  as  an  action  at  law, 

lection  of  T.I,, 

money  from :  and  that,  as  his  auswer  was  not  denied,  all 

summary  pro-      ,,  .  .        ,  -  ,    . 

ceedings:       allegations  lu  the  nature  of  counter-claims 

pleadings.  ^ 

therein  contained  should  be  taken  as 
admitted.  This  proceeding  is  instituted  by  virtue  of 
section  2906  of  the  Code,  which  provides,  among  other 
things,  that  judgments  may  be  obtained  on  motion,  by 
clients  against  attorneys,  for  money  received  by  them. 
Section  2910  provides  that  the  "motion  shall  be  heard 
and  determined  without  written  pleadings,  and  judg- 
ment given  according  to  law  and  the  rules  of  equity." 
The  filing  of  the  answer  by  respondent  did  not  cast 
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upon  complainant  any  additional  burden,  and  her  fail- 
ure to  file  a  reply  cannot  be  construed  as  an  admission 
of  any  of  the  averments  of  the  answer. 

II.  Appellant  contends   that    the  court    had    no 
jurisdiction  to  try  this  case  on  motion  in  a  summary 

manner,  for  the  reason  that  there  was  a 
'  — *:  jurte-  dispute  as  to  whether  the  relation  of  attor- 
ney and  client  existed  between  the  parties 
to  the  motion  after  November  27,  1888.  The  question 
of  jurisdiction  was  investigated  by  the  district  court, 
which  found  that  the  relation  of  attorney  and  client 
existed  between  the  parties  at  all  times  until  the  judg- 
ment was  collected.  The  finding  has  ample  support  in 
the  evidence.  It  is  satisfactorily  shown  that  the  judg- 
ment was  assigned  on  the  date  named  to  secure  an 
advance  of  sixty  dollars  made  on  account  of  complain- 
ant. The  assignment  was  absolute  in  its  terms,  and 
named  eight  hundred  dollars  as  the  consideration 
therefor,  but  the  amount  of  money  then  paid  was  only 
the  sum  first  named.  The  fact  that  the  alleged  rela- 
tionship was  denied  by  the  respondent  did  not  deprive 
the  court  of  jurisdiction  to  try  the  case.  It  is  to  be 
expected  that  many  controverted  questions  of  fact  will 
be  involved  in  such  proceedings,  and  that  attorneys 
who  wrongfully  withhold  the  funds  of  their  clients  will 
urge  various  defenses  in  justification  of  their  conduct. 
There  is  no  reason  for  holding  that  the  court  may  grant 
relief  only  when  there  is  no  controversy  as  to  the  facts, 
or  when  the  disputed  questions  relate  to  the  receiving 
or  payment  of  the  money  or  property  for  which  the 
client  seeks  to  make  the  attorney  responsible. 

III.  The  chief  controversy  on  the  merits  of  the 
case,  aside  from   the  question  of  the  purpose  of  the 

assignment,   is  in  regard  to  the  right  of 
•  — :*  account-  appellant  to  certain  credits  which  he  claims. 

luff  *  fividdncc 

He  contends  that  he  paid  to  complainant 

on  the  twenty-ninth  day  of  August,  1888,   one  hundred 

dollars  in  money    and  fifty    dollars    by  check.     She 

admits  the  receipt  of  but  one  hundred  dollars  in  all, 
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and  she  is  corroborated  by  statements  made  by  him 
before  this  proceeding  was  commenced.  Appellant 
claims  one  hundred  dollars  for  alleged  services  rendered 
in  an  action  commenced '  by  him  for  complainant, 
against  Nathaniel  Halstead,  in  Bachanan  county,  for 
seduction  and  breach  of  promise  of  marriage,  and  also 
for  charges  of  an  attorney  at  Independence  for  services 
rendered  in  the  same  case.  The  evidence  shows  that 
the  case  was  dismissed  by  appellant  before  trial ;  that 
his  original  agreement  had  been  to  commence  the 
action  for  fifteen  dollars,  but  that  he  was  to  have  no 
more  unless  the  case  was  tried  ;  that  he  finally  refused 
to  commence  the  action  unless  complainant  would  con- 
sent to  sexual  intercourse  with  him,  which  she  did  ; 
that  the  oase  was  dismissed  without  her  knowledge  or 
consent.  It.  is  apparent  that  appellant  is  not  entitled 
to  the  credits  he  claims  in  that  case.  Appellant  claims 
a  credit  of  fifty  dollars  for  services  alleged  to  have  been 
rendered  for  complainant  in  a  proposed  bastardy  pro- 
ceeding against  one  Meyers,  but  she  denies  that  he  was 
employed,  or  rendered  any  service  in  such  a  case. 
Appellant  also  claims  a  credit  of  twenty-five  dollars 
for  services  alleged  to  have  been  rendered  in  defending 
one  of  her  brothers  against  a  criminal  charge,  but  she 
denies  responsibility  for  the  services,  and  he  has 
failed  to  establish  his  claim  by  a  preponderance  of 
the  evidence.  The  appellant  also  claims  a  credit  of 
twenty -five  dollars  for  collecting  certain  notes  made 
by  one  S.  E.  Halstead,  but  it  appears  that  they  were 
collected  by  process  of  garnishment  in  this  case,  and 
that  appellant  receipted  for  the  full  amount  thereof 
as  attorney  for  complainant.  He  was  not  entitled  to 
any  special  compensation  therefor  from  her,  even 
though  it  be  true,  as  he  alleges,  that  he  received  the 
notes  for  collection  from  Nathaniel  Halstead,  under  an 
agreement  to  collect  them  for  the  sum  of  twenty-five 
dollars. 

Appellant  also  claims  an  allowance  of  one  hundred 
dollars  which  he  alleges  was  paid  him  by  Halstead  for 
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services  rendered  at  Independence  in  selling  his  father's 
estate,  and  thereby  securing  payment  of  the  judgment 
in  question,  and  for  thirty -six  dollars  in  money  used 
in  paying  expenses.  It  appears  that  the  father  of 
Nathaniel  Halstead  died  in  Buchanan  county,  leaving 
an  estate  in  which  said  Nathaniel  had  a  considerable 
interest,  and  that  a  lien  was  secured  in  favor  of  com- 
plainant on  certain  land  of  the  estate  of  the  deceased, 
by  filing  in  Buchanan  county  a  transcript  of  the  judg- 
ment in  question.  The  services  for  which  appellant 
demands  credit  were  rendered,  and  the  expenses  were 
incurred,  in  securing  a  settlement  of  the  estate,  and 
thus  obtaining  payment  of  the  judgment.  But,  so  far 
as  services  were  rendered  for  Nathaniel  Halstead,  com- 
plainant was  not  responsible ;  and  appellant  cannot 
escape  liability  by  claiming  that  he  did  not  receive  the 
amount  due  on  the  judgment  by  the  one  hundred 
dollars  he  claims  Halstead  paid  him,  for  the  reason  that 
he  was  not  authorized  to  satisfy  the  judgment,  as  he 
did,  for  less  than  the  amount  due  thereon.  The  evi- 
dence shows  that  complainant  advanced  nearly  all  the 
money  which  he  claims  to  have  paid  for  expenses.  His 
agreement  was  to  collect  the  entire  judgment  for  fifty 
dollars,  and  the  court  rightly  refused  to  make  a  further 
allowance  therefor. 

Appellant  insists  that  the  court  erred  in  not  hold- 
ing that  complainant  was  estopped  from  maintaining 
this  proceeding  until  he  was  relieved  from  liability  on 
account  of  the  Polk  &  Hubbell  suit.  The  court  allowed 
him  to  retain  the  full  amount  of  money  required  to  sat- 
isfy the  Bartle  lien.  The  evidence  shows  that  the  lien 
could  have  been  discharged  by  the  payment  of  one 
hundred  dollars,  but  that  appellant  advised  Bartle  not 
to  accept  less  than  one  hundred  and  twenty-five  dollars. 
It  thus  appears  that,  while  appellant  was  authorized  to 
pay  one  hundred  dollars  in  settlement  of  the  Bartle 
claim,  and  knew  that  it  could  be  settled  for  that 
amount,  he,  in  violation  of  his  duties  as  an  attorney, 
prevented  a  settlement.     The  facts  proven  would  have 
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justified  the  district  court  in  allowing  respondent  but 
one  hundred  dollars  on  account  of  the  Polk  &  Hubbell 
suit,  but,  as  complainant  does  not  appeal,  the  allowance 
made  will  not  be  disturbed.  We  conclude  that  there 
was  no  error  of  which  appellant  can  complain  in  the 
allowances  made  by  the  district  court,  including  its 
findings  as  to  the  sums  for  which  appellant  is  respon- 
sible. 

IV.    After  the  district  court  announced  its  findings 
of  fact,  and  the  conclusion  based  thereon,  the  respond- 
ent filed  a  motion  for  a  new  trial.     In  view 
•  — 'jnow       of  what  we  have  already  said,   the  only 
prise':  new      grouud  of  the  motiou  which  we  need  to  con- 

evidence  •  ^^ 

sider  is  that  of  newly-discovered  evidence 
and  surprise.  The  motion  is  supported  by  the  afildavit 
of  respondent.  The  material  averments  of  the  aiSdavit 
are,  in  substance  and  effect,  that,  if  he  is  given  a  new 
trial,  he  can  vindicate  himself  from  the  scurrilous 
charges  made  against  him  on  the  former  hearing  ;  that 
he  was  surprised  at  the  statements  made  by  complain- 
ant, and  was  not  prepared  to  meet  them,  as  they  liad 
not  been  pleaded ;  that  he  can  prove  that,  at  the  time 
complainant  alleges  that  she  made  the  immoral  contract 
in  regard  to  the  prosecution  of  the  cause  in  Buchanan 
county,  she  had  never  been  in  his  office  ;  at  that  time 
he  had  not  been  employed  to  collect  the  judgment  in 
question  ;  that  her  testimony  in  regard  to  said  alleged 
agreement  is  false ;  that  respondent  will  prove  that  one 
Potes,  a  witness  for  complainant,  was  convicted  of  a 
felony,  and  served  a'term  therefor  in  the  penitentiary  ; 
that  Thomas  Berry,  another  witness  for  complainant, 
was  at  one  time  arrested  for  stealing  horses,  and  is  now 
a  fugitive  from  justice  ;  that  respondent  can  prove  that 
his  dealings  and  relations  with  complainant  have  been 
fair  and  honorable  in  every  way,  and  he  believes  he  can 
prove  that  this  proceeding  was  begun  for  blackmailing 
purposes,  and  to  injure  his  professional  standing  in  the 
community ;  that  one  of  the  witnesses  for  complainant 
threatened  to  accuse  respondent  of  bastardy,  and  ruin 
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his  reputation,  unless  he  settled  with  complainant 
before  this  proceeding  was  commenced ;  that  respond- 
ent can  establish  an  absolute  purchase  of  the  judgment, 
as  claimed  by  him ;  that  he  can  prove  that  the  bastardy 
case  against  Meyers  was  commenced ;  that  he  has  dis- 
covered certain  letters  which  he  wrote, — one  to  Meyers 
and  one  to  Halstead, — which  would  tend  to  corroborate 
his  claim  made  on  the  trial.  Much  of  the  alleged 
newly -discovered  evidence  is  merely  cumulative.  It  is 
not  shown  that  the  facts  which  appellant  alleges  that 
he  can  prove  were  not  known  to  him  at  the  time  of  the 
trial,  while  the  record  shows  aflBirmatively  that  he  did 
then  know  most  of  them.  He  certainly  then  knew  the 
character  of  his  transactions  with  complainant.  If  he 
was  surprised  by  the  testimony,  he  should  then  have 
applied  for  a  continuance,  if  his  interests  required  him 
to  do  so.  He  was  present  in  court,  but  failed  to  deny 
the  statements  of  complainant  in  regard  to  the  alleged 
immoral  agreement  and  sexual  intercourse.  It  is  true 
she  stated  that  the  agreement  was  made,  and  that  the 
intercourse  took  place,  in  the  oflBice  of  respondent,  at  a 
time  named,  and  that  he  had  previously  testified,  in 
referring  to  other  matters,  that  she  had  not  been  in  his 
office  at  the  time  alleged.  But,  if  respondent  was  inno- 
cent of  the  charge  made,  he  would  hardly  have  rested 
his  defense  on  an  inference  which  might  be  drawn  from 
something  he  had  said  on  another  subject.  Some  of  the 
witnesses  who  testified  against  him  were  persons  of 
questionable  character ;  and  it  is  possible,  as  appellant 
claims,  that  he  did  not  believe  the  court  would  credit 
their  testimony.  But  his  belief  in  regard  to  the  value 
of  the  testimony  does  not  help  him  now.  He  was  con- 
tent to  rest  his  case  upon  the  evidence  as  submitted, 
without  effort  to  obtain  more  on  his  part,  and  cannot 
now  be  heard  to  complain  that  he  was  disappointed  in 
the  result. 

The  respondent  caused  to  be  made  of  record  a  state- 
ment of  the  court  in  words  as  follows :  *'The  relator's 
appearance  upon  the  stand  was  exceptionally  good,  and 
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her  testimony  was,  in  point  of  clearness  and  frankness 
and  harmony  of  statement,  unimpeachable."  The  fact 
that  respondent  remained  silent  after  she  had  told  her 
story,  instead  of  taking  advantage  of  the  first  opportu- 
nity which  was  offered  to  deny  it  in  direct  and  positive 
terms,  is  entitled  to  great  weight  against  him.  We 
should  regret  depriving  appellant  of  any  right  which  he 
ought  to  have  to  make  further  defense  to  the  charges 
made  against  him  in  this  case.  As  the  record  now 
stands,  he  appears  to  deserve  the  censure  of  all  right- 
minded  people,  and  to  be  unworthy  of  a  place  in  an 
honorable  profession.  But  he  has  had  ample  opportu- 
nity to  be  heard.  He  has  made  no  showing  whatever 
of  diligence  to  procure  the  evidence  which  he  now 
claims  to  be  material.  If  the  record  does  not  represent 
the  facts  as  they  are,  it  is  appellant's  fault,  as  well  as 
his  misfortune.  We  are  well  satisfied  that  it  sustains 
the  judgment  of  the  district  court. 

Affirmed. 


Lynch  v.  Nugent. 

1.  Arbitration :  agreement  :  ooNSTBuanoN :  award.  Defendant 
was  pastor  of  a  church  and  manager  of  a  fair  given  in  its  behalf, 
in  which  enterprise  he  was  assisted  by  a  committee  of  his  own 
appointment.  Plaintiff 's  assignor  paid  a  large  amount  of  money 
to  the  fair  upon  an  agreement,  which  was  not  carried  out, 
and  he  brought  an  action  against  defendant  to  recover  the 
money  so  paid  by  him,  on  the  alleged  agreement  of  defendant  to 
return  it  within  a  reasonable  time.  The  defendant  denied  the 
aUeged  agreement.  The  cause  was  submitted  to  arbitrators,  who 
were  authorized  to  consider  the  questions  involved  in  the  cause, 
and  determine  whether  the  contract  alleged  in  the  petition  was 
made,  whether  any  money  was  due  plaintiff  on  said  contract,  and 
whether  any  judgment  should  be  rendered  therefor,  and,  if  so, 
for  what  sum.  The  arbitrators  found,  among  other  things,  that 
defendant  had  referred  the  demand  to  his  committee  for  adjust- 
ment, and  that,  they  having  failed  in  so  doing,  defendant  agreed 
with  plaintiff  ^s  assignor  that,  if  the  committee  did  not  settle  and 
adjust  the  claim,  he  would  take  it  out  of  their-  hands,  and  adjust 


t' 


MAT  TERM,  1800. 


423 


Lynch  v.  Nugent. 


2. 


8. 


it  himself,  but  that  the  oommittee  afterwards  conyinced  defend- 
ant that  there  was  nothing  due  on  the  demand.  They  also  found, 
however,  that  defendant  should  pay  plaintiff's  assignor  a  certain 
sum,  to  recover  which  award  this  action  was  brought.    Held — 

(1)  That  upon  the  case  submitted  the  arbitrators  were  author- 
ized to  find  for  plaintiff,  if  they  found  for  him  at  all,  only 
upon  an  express  contract. 

(2)  That  the  finding  that  defendant  agreed  to  '*  adjust*'  the 
demand,  upon  failure  of  the  committee  so  to  do,  was  a  find- 
ing of  an  express  contract,  on  which  defendant  was  liable, 
if  by  the  word  *'  adjust"  he  meant  that  he  would  pay  the 
money ;  and 

(3)  That  the  meaning  of  the  word  "  adjust,**  as  used  by  defend- 
ant, was  for  the  arbitrators  to  determine,  and  that,  in  the 
absence  of  the  evidence,  it  must  be  presumed  that  their 
finding  was  not  without  support. 

The  Same.  The  submission  provided  that  the  arbitrators  should 
make  inquiry  as  to  certain  publications  in  newspapers,  and  find 
whether  they  were  true  or  false ;  and,  if  false,  that  the  writers 
should  be  obliged  to  make  retraction.  Held  that  this  did  not 
require  the  arbitrators  to  adjudge  that  retraction  be  made,  in 
case  they  found  the  publications  to  be  false. 


:  DECISIONS  ON  QUESTIONS  NOT  SUBMITTED :  EFFECT.     Where 

arbitrators  made  decisions  and  recommendations  entirely  foreign 
to  the  questions  submitted,  but  they  were  of  such  a  nature  that 
they  could  not  have  affected  the  result  as  to  the  matters  submitted, 
held  that  they  did  not  avoid  the  arbitration.  (See  opinion  for 
citations.) 


Appeal  from    Polk   District    Court— B.oix.    W.    F. 

Conrad,  Judge. 

Filed,  June  2,  1890. 

In  December,  1884,  there  was  pending  in  the  dis- 
trict court  of  Polk  county  a  suit  of  M.  W.  Lynch  v. 
J.  F.  Kugent  ( parties  herein ),  upon  a  petition  as  fol- 
lows: ^^  Second  Count.  The  plaintiff  states  that  the 
defendant  is  pastor  of  the  Catholic  church  in  East  Des 
Moines,  know  as  'St.  Michael's  Parish,^  and  has  the 
principal  control  and  management  of  said  church.  That 
he  and  the  said  church  devised  a  scheme  for  raising 
money  for  himself  and  the  said  church,  which  was  as 
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follows,  to-wit:  They  proposed  to  bestow  upon  one 
person  receiving  the  most  votes  a  seal-skin  cloak,  and 
upon  another  person  receiving  the  most  votes  a  horse  ; 
and  required  that  each  person  who  voted  should  pay 
ten  cents  for  each  and  every  vote  cast.  That  one 
Morris  Lynch  cast  the  sum  of  five  hundred  votes  for  a 
certain  person,  and  won  for  her  the  cloak,  and  cast 
thirty-one  hundred  votes  for  a  certain  person,  and  won 
the  horse  for  that  person  ;  but  that  said  church  and  said 
defendant  decided  that  they  would  not  carry  out  the 
original  plan,  and,  therefore,  refused  to  turn  over  the 
cloak  or  the  horse  to  the  persons  for  whom  the  said 
Morris  Lynch  had  voted,  and  who  were  entitled  to  them 
under  the  arrangement,  and  in  consideration  thereof 
the  said  defendant  agreed  orally  vnth  the  said  Morris 
Lynch  that  he  would  return  to  him,  within  a  reasonable 
time,  the  money  he  had  so  invested,  to-wit,  the  sum  of 
three  hundred  and  sixty-five  dollars,  but,  although 
more  than  one  year  has  elapsed,  he  has  failed,  and  now 
refuses,  so  to  do.  That  plaintiff  is  now  the  owner  of 
said  Morris  Lynch' s  claim  therefor,  by  assignment  in 
writing,  which  is  lost,  and  this  plaintiff  is  not  able  to 
give  an  exact  copy  thereof.  If  plaintiff  shall  recover 
upon  the  first  count  of  his  petition,  he  does  not  seek  to 
recover  upon  the  second,  and  vice  versa.^^  The  other 
count  of  the  petition  recites  the  facts  as  to  the  plan  of 
raising  money,  and  alleges  that  the  defendant  requested 
Morris  Lynch  to  expend  the  money,  and  that  he  would 
refund  it  immediately  after  the  fair  was  over. 

The  answer  of  the  defendant  denied  that  he 
requested  Lynch  to  cast  the  votes  at  the  fair,  or  that  he 
•entered  into  any  agreement  with  Lynch,  or  that  Lynch 
expended  any  money  in  pursuance  of  an  agreement  by 
which  defendant  was  to  reimburse  him,  or  that  he 
agreed,  after  the  money  was  expended,  to  return  the 
same. 

The  parties  thereafter  entered  into  an  agreement 
for  arbitration,  in  writing,  with  the  arbitrators  named 
therein.    The  following  are  the  essential  portions  of  the 


MAY  TERM,  1890.  425 

Lynoh  v.  Nugent. 

agreement  for  submission:  "It  is  agreed  by  the  said 
parties  hereto  that  the  matters  involved  in  said  cause 
shall  be  submitted  to  a  board  of  arbitrators,  to  consist 
of  live  persons,  namely :  *  *  *  It  shall  be  the  duty 
of  said  coknmittee  to  consider  the  questions  involved  in 
said  cause,  as  stated  in  the  petition  of  plaintiff  on  file 
in  said  cause  \  to  require  the  sworn  evidence  of  such 
witnesses  as  may  be  produced  by  the  parties  on  either 
side  of  said  suit,  and  investigate  the  several  matters 
therein  set  forth ;  and  said  committee  shall  have  the 
power  to  demand  any  further  testimony  on  any  ques- 
tion in  said  cause  that  it  may  deem  necessary.  Said 
committee  shall  be  empowered  to  determine  from  such 
records  and  files  in  said  cause,  and  from  the  testimony 
adduced,  whether  the  said  contract  alleged  in  said  peti- 
tion was  made  and  entered  into  by  the  said  defendant  as 
therein  alleged ;  whether  there  is  any  money  due  to  the 
plaintiff  in  said  cause  on  the  contract;  whether  the 
allegations  published  in  the  Capital^  News  and  Register ^ 
or  either  of  said  papers,  were  true  or  justifiable,  as 
shown  by  the  testimony  and  records  in  said  cause.  It 
shall  be  the  duty  of  said  committee  to  make  a^  written 
finding  on  the  said  questions,  and  render  judgment 
thereon,  namely,  whether  any  judgment  money  shall  be 
paid  by  the  said  defendant  to  the  said  M.  W.  Lynch, 
and,  if  so,  what  sum."  The  submission  also  provides 
for  a  finding  and  adjustment  of  matters  pertaining  to 
newspaper  publications  and  comments,  or  remarks  by 
the  defendant  from  his  pulpit,  which  will  be  noticed  in 
the  opinion. 

The  following  is  copied  from  the  report  of  the 
arbitrators:  "In  the  month  of  December,  1883,  the. 
Rev.  J.  F.  Hugent,  pastor  of  St.  Michael's  church,  of 
Des  Moines,  Iowa,  held  a  fair  in  Rice's  Hall,  in  said 
city,  for  the  benefit  of  said  church.  The  said  Rev.  J.  F. 
Nugent  appointed  a  committee,  consisting  of  James 
Garrity,  John  Harkins  and  John  Flannery,  whose  duty 
it  was  to  take  the  more  immediate  and  active  manage- 
ment of  the  fair,  under  his  general   supervision  and 
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control.  Among  the  various  schemes  for  raising  money 
at  said  fair,  it  was  arranged  that  a  certain  seal-skin 
cloak  and  a  certain  horse  should  be  bestowed,  the  for- 
mer to  the  young  lady  who  should  receive  the  greatest 
number  of  votes,  and  the  latter  upon  the  gentleman 
receiving  the  largest  number  of  votes,  and  that  each 
voter  should  pay  the  snm  of  ten  cents  for  each  vote- 
In  carrying  out  this  scheme,  and  in  order  to  stimulate 
voting,  it  was  proposed  by  Morris  Lynch  to  one  or 
more  of  the  committee  of  management  that  he  cast  a 
large  number  of  votes  for  the  disposal  of  the  horse  to 
one  Patrick,  and  that  after  the  close  of  the  fair  the 
money  so  advanced  by  said  Lynch  should  be  returned 
to  him.  But  it  does  not  appear  from  the  evidence  that 
any  member  of  the  committee  acceded  to  the  proposi- 
tion. Nevertheless,  the  said  Lynch,  under  the  evident 
impression  that  he  could  have  his  money  returned  to 
him,  proceeded  to^cast  a  large  number  of  votes  for  said 
Patrick.  Many  persons  at  the  fair  became  greatly 
excited.  The  said  Morris  Lynch  especially  squandered 
his  money  without  sense  or  reason.  Having  "blown 
in,"  as  he  termed  it,  all  his  own  money,  he  borrowed 
some  hundreds  of  dollars  of  the  said  Patrick,  one  of  the 
proposed  recipients  of  the  horse ;  invested  part  of  it 
himself;  transferred  two  hundred  to  three  hundred 
dollars  secretly,  without  the  knowledge  of  the  com- 
mittee, to  one  Burnett,  to  be  invested  in  the  interest 
of  the  said  Patrick.  But,  as  the  opposition  candidates 
were  receiving  very  active  support,  the  said  Lynch  bor- 
'  rowed  from  the  firm  of  Lynch  Bros,  some  hundreds  of 
dollars  in  checks  on  their  bank  account,  which  checks 
were  invested  in  sums  of  one  hundred  dollars  at  a  time, 
not  only  by  himself,  but  large  amounts  were  transferred 
to  Burnett  to  be  used  by  him,  and  were  used  by  him. 
The  fair  closed  in  great  excitement  on  Saturday  night. 
It  does  not  appear  that  any  one  was  declared  the  winner 
of  the  horse  or  of  the  cloak,  and  neither  was  transferred, 
though  it  appears  from  the  testimony  that  Patrick  had 
a  plurality  of  some  eight  hundred  votes  for  the  horse. 
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On  the  following  Monday  morning  the  checks  of  Lynch 
Bros,  were  presented  at  the  bank  for  payment,  and  were 
refused  by  order  of  the  drawers  of  the  checks,  and  they 
are  still  nnpaid  in  the  hands  of  Rev.  J.  F.  Nngent. 
The  board  of  arbitrators  find  that  the  conduct  of  the 
said  Lynch  in  the  premises  was  so  reckless  and  irra- 
tional, and  the  money  squandered  so  excessive,  that 
neither  the  Rev.  J.  F.  Nugent,  nor  the  committee,  can 
afford  to  retain  the  money,  even  if  there  was  no  express 
agreement  at  any  time  so  to  do.  But  the  board  find 
that  some  time  after  the  fair  was  over,  while  Morris 
Lynch  was  insisting  and  clamoring  for  a  return  of  the 
money.  Father  Nugent  referred  the  matter  to  the  com- 
mittee of  management,  and  requested  said  committee  to 
settle  and  adjust  the  claim.  The  committee  thereupon 
made  an  offer  of  settlement,  but  the  proposition  was 
not  accepted.  Subsequently  Father  Nugent  agreed 
with  said  Lynch  that,  if  the  committee  did  not  adjust 
and  settle  the  claim,  he  would  take  the  matter  out  of 
their  hands,  and  adjust  it  himself.  But  it  appears  that 
nothing  was  done,  and,  on  further  consultation,  the 
committee  convinced  him  that  nothing  was  due  to  said 
Lynch.  The  board  find,  from  the  testimony  of  Morris 
Lynch,  that  it  was  his  intention  at  the  time  of  the  fair 
to  invest  in  good  faith  some  fifty  or  sixty  dollars  in 
voting  for  Patrick.  In  view  of  all  the  testimony 
adduced  before  the  board,  it  is  found  that  there  is  due 
from  J.  F.  Nugent  to  J.  C.  Lynch,  assignee  of  Morris 
Lynch,  the  sum  of  two  hundred  dollars,  and  the  board 
orders  that  each  party  shall  pay  his  own  witness  fees 
in  the  case  in  the  circuit  court,  and  that  the  remaining 
costs  in  the  case  shall  be  paid  by  the  plaintiff." 

Morris  Lynch  assigned  his  cause  of  action  to  the 
plaintiff,  and  this  action  is  to  recover  the  amount  of  the 
award,  the  petition  averring  the  facts  as  to  the  pend- 
ency of  the  suit,  the  agreement  to  submit  to  arbitration, 
the  fact  of  the  investigation,  and  the  award ;  attaching 
the  pleadings,  agreement  for  submission  and  award, 
as  exhibit  thereto.     To  the  petition  there  is  a  demurrer, 
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based  on  several  grounds,  which  we  notice  in  the  order 
of  argument.  The  district  court  overruled  the  demur- 
rer, and,  the  defendant  electing  to. stand  thereon,  judg- 
ment was  entered  for  plaintiff,  from  which  the  defendant 
appeals. 

Nugent  &  Connolly^  for  appellant. 

H.  8.  Wilcox,  for  appellee. 

Grangeb,  J. — I.     It  is  said  in  argument  that  the 
plaintiff  seeks  to  recover  on  an  express  contract,  as  to 
1.  abbitbation:  ^Wch  there  is  a  denial,  and,  as  we  under- 
SSStraction  ^  stand  appellant,  that  the  arbitrators  must 
award.  have  fouud  for  him  on  such  a  contract  or 

not  at  all;  and  in  this  respect  we  think  appellant's 
position  correct,  as  the  averments  of  the  petition  are  of 
express  promises  to  pay  or  return  the  money  expended. 
The  arbitrators  clearly  find  that  there  was  no  previous 
promise  to  pay,  or  request  for  Lynch  to  expend,  the 
money.  It  is,  then,  a  question  only  if  defendant,  after 
the  expenditure,  and  in  pursuance  of  a  conclnsion  not 
to  carry  out  the  original  plan,  agreed  that  he  would 
return  the  money  to  Lynch.  This  is  the  ground  on 
which  recovery  is  sought  in  one  count  of  the  petition. 
The  count  was  not  assailed  by  demurrer,  and  its  suffi- 
ciency cannot  now  be  questioned.  The  stipulation  was 
for  the  arbitrators  to  determine  the  liability  of  the 
defendant,  under  the  state  of  facts  as  pleaded.  The 
arbitrators  find  that  the  defendant  is  indebted  to  plain- 
tiff in  the  sum  of  two  hundred  dollars,  but  it  is  urged 
that  the  particular  facts  as  found  by  the  arbitrators 
negative  any  right  of  recovery  ;  and  reference  is  made 
to  the  findings  as  to  how  the  plan  of  raising  money  by 
voting  was  suggested  by  Morris  Lynch,  and  the  reckless 
course  he  pursued,  and  that  neither  the  committee  nor 
the  defendant  acceded  thereto.  But  these  findings  do 
not  reach  the  cause  of  action  stated  in  the  count  we  are 
considering.  They  refer  mainly  to  the  other  count. 
A  finding  is  that  after  the  fair  Lynch  was  '^ clamoring" 
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for  a  return  of  his  money,  and  there  were  efforts  at 
settlement,  and  that  the  defendant  referred  the  matter 
to  the  committee  of  management,  and  requested  it  to 
settle  and  adjust  it ;  that  the  committee  made  a  propo- 
sition which  was  rejected ;  that  thereafter  the  defend- 
ant agreed  with  Lynch  that,  if  the  committee  did  not 
settle  and  adjust  the  claim,  he  would  take  the  matter 
out  of  its  hands,  and  adjust  it  himself.  It  is  upon 
this  agreement  that  plaintiff  seeks  to  recover,  and  he  is 
certainly  entitled  to  recover,  if  the  defendant  meant,  by 
adjusting  the  matter,  that  he  would  pay  the  money  or 
any  part  of  it.  The  word  ** adjust"  has  received  some 
attention  in  argument,  as  that  it  means  ^^to  settle  or 
bring  to  a  satisfactory  state ; ,  to  dispose  of  the  matter 
in  a  just  manner." 

In  determining  a  question  of  fact,  it  is  proper  to 
'  inquire  after  the  sense  intended  by  the  parties  using 
the  word,  having  in  view  in  so  doing  the  ordinary  accep- 
tation or  significance  of  the  word.  Within  certain 
limitations  in  ordinary  use,  the  words  *' adjust"  and 
''settle"  have  different  meanings.  They  are  not  infre- 
quently used  in  the  sense  of  ''paying."  They  are 
synonyms,  and  in  some  of  their  uses  are  equivalents  of 
"to  fix — to  arrange;"  in  others,  "to  determine;  to 
establish  ;  to  regulate."  What  the  defendant  meant  by 
saying  that  he  would  adjust  the  matter  himself  was 
clearly  a  question  for  the  arbitrators.  The  testimony 
on  which  they  based  their  findings  is  not  before  us,  and 
I  we  must  assume  that  the  findings  have  support,  unless 

the  assumption  is  overborne  by  the  record.  We  think, 
however,  the  assumption  is  strengthened  by  the  record. 
Looking  to  the  particular  facts  found,  we  see  Lynch 
was  at  all  times  claiming  the  return  of  the  money. 

The  committee,  under  its  direction  to  adjust  the 
matter,  made  a  proposition  which  was  rejected.  After 
this,  defendant  agrees  that  he  will  adjust  it  himself  if 
the  committee  does  not.  Such  a  state  of  facts  is  hardly 
consistent  with  the  idea  of  adjustment,  except  by  pay- 
ment    Then,  again,  it  is  found  that  after  this  agreement 
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the  committee  "convinced"  defendant  '*  that  nothing 
was  due  to  said  Lynch."  This  finding  affords  a  strong 
inference  that  the  agreement  was  made  under  a  convic- 
tion that  something  was  due,  and,  under  the  pleadings, 
the  question  is,  did  he  so  agree  ?  not,  was  something 
really  due  ?  It  is  urged  that  the  board  exceeded  its 
authority  by  taking  as  the  basis  of  its  finding  "the 
reckless  and  irrational  conduct  of  Morris  Lynch,"  but 
in  this  respect  the  record  is  misapprehended.  We 
understand  that  the  board  did  not  make  such  ponduct 
the  basis  of  its  finding,  but  the  agreement,  as  we  have 
stated  ;  and  this  conclusion  disposes  of  a  number  of 
other  questions  presented  in  argument. 

II.     The  submission  provided  that  the  board  of 
arbitrators  should  make  inquiry  as  to  certain  publica- 
tions in  the  "  Capital.  News  and  Register J*^ 

2   TKb  same.  x-  »  ,-t  7 

and  make  findings  "whether  the  said  news- 
paper articles  were  true  or  false,  and  if  found  to  be 
false,  the  said  person  whose  name  appeared  to  the  arti- 
cles shall,  over  his  own  name,  be  obliged  to  retract  the 
said  articles,  or  so  much  thereof  as  is  adjudged  untrue  ; 
and  said  retraction  shall  be  published  in  the  same  news- 
papers where  the  said  article  so  found  to  be  untrue  was 
first  published."  We  need  make  no  inquiry  as  to  a 
failure  to  make  retractions  from  the  pulpit,  or  a  neces- 
sity therefor,  as  plaintiff  makes  no  complaint  in  that 
respect.  There  seems  to  have  been  an  article  in  the 
Hegister]  entitled,  "  An  Untruthful  Priest,"  in  which 
was  a  letter,  over  the  name  of  Morris  Lynch,  and  the 
board  find  that  the  letter  was  not  written  by  Morris 
Lynch,  but  by  another  person,  and  there  is  no  finding 
that  Lynch  was  responsible  therefor.  The  finding,  in 
substance,  is  that  Lynch  acknowledged,  under  oath 
before  the  board,  that  the  letter  was  false,  and  expressed 
a  regret  that  it  was  published  over  his  name. 

A  complaint  is  made  that  the  award  is  invalid 
because  it  does  not  provide  for  a  retraction  by  Morris 
Lynch,  and  appellant  says:  "It  was  expressly  agreed 
that,   in  case  the  articles  were  found  false,  then  they 
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should  be  retracted  over  the  name  of  the  person  whose 
name  appeared  to  the  articles  ;  and  this,  regardless  of 
who  was  the  anthor.'*  In  this  respect  there  seems  to 
be  a  misapprehension  as  to  the  duty  of  the  arbitrators. 
By  the  stipulation  for  submission  the  board  was  only  to 
determine  the  truth  or  falsity  of  the  publications.  If 
found  to  be  false,  the  stipulation  then  fixed  the  duty  of 
the  party  making  the  publication ;  but  there  is  nothing 
requiring  the  arbitrators  *'to  adjudge  that  the  same  be 
retracted,"  as  stated  in  the  demurrer.  If  it  be  conceded 
that  a  retraction  by  Morris  Lynch  was  a  condition 
precedent  to  a  right  of  recovery  on  the  award,  still  it 
cannot  aid  appellant  on  this  appeal,  as  no  such  point  is 
presented  by  the  demurrer  or  in  argument. 

III.    The  arbitrators  stepped  somewhat  aside  to 
render  some"  unsolicited  service  by  way  of  promoting 

J .  decigions  harmony,  and  decided  some  questions  not 

SotV!i^m?°"  submitted,  and  gave  some  advice  unasked, 
ted: effect,  ^ud  in  this  respect  it  is  said  that  they 
exceeded  their  authority ;  and  it  is  true,  but  their  acts 
in  this  respect  are  only  void.  These  decisions  and 
recommendations  are  entirely  foreign  to  the  questions 
submitted,  and  are  of  such  a  nature  that  they  could  not 
have  affected  the  result  as  to  the  matters  submitted, 
and  in  such  cases  they  do  not  have  the  effect  to  avoid 
the  arbitration.  Fox  v.  Smithy  2  Wils.  267  ;  Addison 
V.  Gray,  2  Wils.  293;  Orcutt  v.  Buttery  42  Me.  83; 
Ulchardson  V.  Payne,  55  Qa.  167;  Bogan  v.  Daugh* 
drill,  51  Ala.  312.  These  considerations  are  conclusive 
on  this  appeal,  and  the  judgment  is 

Affirmed. 


Taylor  v.  The  Chicago,  Milwaukee  and  St.  Paul 

Railway  Company.  %^^\ 

80    43l| 

1.  Appeal:  AOBEBMENTS  OF  couNSBL.  Agreements  of  counsel  will  ioo_^| 
be  recognized  in  this  court  only  when  admitted,  or  when  reduced  .^  ^^ 
to  writing,  signed  by  counsel  and  filed  in  the  case.  '-^ — 
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2.     :    USELESS  BECX)BD :  COSTS.    Appellee  filed  an   additional 

abstract,  denying  a  parenthetical  and  explanatory  statement  made 
by  appellant  in  his  abstract,  which  statement  did  not  purport  to 
be  a  part  of  the  record,  and  therefore  needed  no  denial,  even  if 
untrue,  and  denying  the  correctness  of  appellant's  abstract  in 
other  respects ;  making  it  necessary  for  appellant  to  file  a  trans- 
cript. Upon  comparing  appellant's  abstract  with  the  transcript,  it 
was  found  to  be  a  full  and  fair  abstract  of  the  record.  Held 
that  a  motion  to  strike  appellee's  denial  from  the  files,  and  to  tax 
the  costs  of  the  denial  and  transcript  to  the  appellee,  should  be 
sustained. 

8.  New  Trial:  evidence  to  support  verdict.  A  new  trial  wUl 
not  be  granted  by  this  court  on  the  ground  that  the  verdict  is 
not  warranted  by  the  evidence,  when  the  evidence  is  conflioting. 

4.     :  GROUND  op  :  conflicting  evidence.    Where  the  evidence 

before  the  trial  court  as  to  a  fact  alleged  as  ground  for  a  new 
trial  is  conflicting,  its  finding  will  not  be  disturbed  on  appeal,  in 
the  absence  of  a  showing  of  abuse  of  discretion. 

5.  ; :  newly-discovered  evidence.    Newly-discovered 

evidence  which  is  merely  cumulative  is  no  ground  for  granting  a 
new  trial,  especially  when  it  does  not  appear  that,  by  the  use  of 
ordinary  diligence,  it  might  not  have  been  discovered  before  the 
triaL 

6.  InBtructions:  when  froi^erly  refused.  Instructions  asked 
are  properly  refused  when^they  are  fully  embraced  in  those  given. 

7.  Evidence:  private  memorandum.  A  memorandum  or  written 
statement  of  fact,  made  by  one  of  defendant 's  employes  in  the 
performance  of  his  duty,  was  not  admissible  in  defendant 's  behalf, 
even  though  the  employe  was  sick  and  unable  to  testify  to  the 
fact  in  person. 

Appeal  from  Hancock  District  Court. — Hon.  John  B. 

Cleland,   Judges 

. 

Filed,  June  2,  1890. 

Action  to  recover  damages  for  the  loss  of  six 
stacks  of  hay,  alleged  to  have  been  burned  by  tire  from 
one  of  defendant's  engines.  Answer,  denying  every 
allegation  not  expressly  admitted  ;  admitting  that  it  is 
a  corporation,  and  was  operating  a  line  of  railway,  as 
alleged,  and  alleging  that,  it  any  fire  escaped  from  its 
engines,  it  was  from  engine  number  213  ;  also  alleging 
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the  exercise  of  due  care  on  defendant's  part.  The  cas^ 
was  tried  to  a  jury,  and  verdict  returned  for  defendant, 
upon  which  the  court  at  once  entered  judgment  against 
plaintiff  for  costs.  Within  three  days  thereafter  plain- 
tiflE  filed  a  motion  to  set  aside  the  verdict  and  judgment, 
which,  by  agreement,  was  continued  to  the  June  term, 
1888,  at  which  time  said  motion  was  overruled.  Plain- 
tiff appeals. 

W.  E.  Bradford,  for  appellant. 

Oeo.  E,  ClarJcCy  for  appellee. 

Given,  J. — ^I.  Appellant  moves  to  strike  appel- 
lee's denial  of  portions  of  appellant's  abstract,  and  to 
tax  the  costs  thereof  and  of  the  transcript  to  appellee. 
The  grounds  assigned  are  that  the  denial  was  not  filed 
in  time,  and  is  not  true.  In  a  written  stipulation  for 
continuances,  it  was  agreed  that  appellee's  argument 
and  abstract,  if  any,  must  be  served  and  filed  before 
July  1,  1889.  The  denial  was  not  filed  until  October 
17.     The  appellant's  statement  shows  that  there  were 

subsequent  agreements  extending  the  time. 
*  aijwSmeiitflof  This  court  Will  uot  go  iuto  investigations 

to  determine  what  agreements  have  been 
made  by  counsel.  Such  agreements  will  only  be 
recognized  when  admitted  or  stated  in  writing,  signed 
by  counsel,  and  filed  in  the  case.  Appellant  prefaces 
the  setting  out  of  his  motion  for  new  trial  by  a  state- 
ment in  parenthesis  excusing  the  length  of  his  motion, 

, .  Qg^jggg    wherein  he  alleges  fifty-three  grounds  for 

record :  costs,  j^g^  trial.  While  such  statements  should 
not  be  embraced  in  an  abstract,  it  is  apparent  that  this 
was  not  intended  to  be  taken  as  part  of  the  record,  and  a 
denial  was  unnecessary,  as  it  would  not  be  considered. 
Appellee  denies  that  the  abstract  contains  all  the  evi- 
dence. To  determine  this  it  has  been  necessary  to 
compare  the  abstract  with  the  somewhat  lengthy 
transcript.     Appellee  does  not  point  out  wherein  the 

Vol.  80—28 
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abstract  fails  to  contain  all  the  evidence,  and,  apon 
comparison,  we  do  not  discover  that  any  material  por- 
tions of  the  evidence  have  been  omitted  from  the 
abstract.  Appellee  denies  that  any  bill  of  exceptions 
was  ever  signed  by  the  court,  or  filed,  as  required  by 
law.  We  think  this  denial  is  not  sustained  by  the 
transcript,  nor  the  denial  that  the  abstract  contains  all 
the  pleadings  filed  in  the  cause.  The  abstract,  contain- 
ing, as  it  does,  the  substance  of  the  entire  record,  is 
sufficient,  and  should  not  have  been  denied.  The 
motion  of  appellant  to  strike  the  denial,  and  to  tax 
costs  of  the  denial  and  of  the  transcript,  rendered 
necessary  thereby,  to  the  appellee,  is  sustained.  We 
add  in  this  connection,  in  answer  to  appellee's  claim, 
that  exceptions  were  not  properly  taken,  that,  although 
the  record  is  confused  and  difficult  to  understand,  yet 
it  discloses  sufficiently  that  exceptions  were  taken  to 
each  of  the  rulings  wherein  error  is  urged  in  argument. 

II.  Appellant  contends  that  the  verdict  is  contrary 
to  the  law  and  evidence.     Conceding,  as  is  claimed,  that 

appellant  made  out  his  case  in  full,  and 

^'evwe^to     that  thereby  the  burden    was  cast    upon 

^ou^^ ^^^    appellee  to  prove  care,  we  think  there  was 

evidence  to  support  the  finding  that  appel- 
lee had  exercised  the  care  required.  True,  there  is 
much'  conflict  in  the  evidence,  but  it  is  the  province  of 
the  jury  to  reconcile  these  conflicts,  and  determine  what 
the  facts  were.  It  would  serve  no  good  purpose  to  here 
discuss  the  testimony  at  length.  It  is  sufficient  to  say 
that  there  was  evidence  to  support  the  finding  of  the 
jury,  and  that,  under  the  oft-repeated  rulings  of  this 
court,  the  verdict  will  not  be  disturbed  on  this  ground. 

III.  One  of  the  grounds   for  new  trial  was  that 
appellee's  attorneys  and  employes  concealed  and  sup- 
pressed the  evidence  of  one  Lease,  as  shown 

'  ofToonflkSing  by  affidavit.     The  question  was  submitted  on 

the  affidavit  of  appellant's  counsel,  largely 
based  upon  information,  and  the  affidavit  of  appellee's 
counsel,  based  upon  personal  knowledge.     We  do  not 
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discover  any  abuse  of  discretion  in  overaling  the  motion 
so  far  as  it  rested  upon  this  ground. 

V.    Another  ground  for  new  trial  was  newly-discov- 
ered evidence.    The  alleged  newly-discovered  evidence 

was  as  to  where  the  fire  started.    This  is 
'  newiydisooy.  merely  cumulative,  and  there  is  not  a  suffi- 

ered  evidence.      •       .       •»         •  *t-i«  t^-i 

cient  showing  of  diligence.  It  does  not 
appear  but  that  this  evidence  might  have  been  discovered 
before  the  trial,  by  the  exercise  of  ordinary  care. 

V.  Appellant  complains  of  the  instructions  given, 
and  the  refusal  to  give  those  asked.     It  is  not  entirely 

clear  what  the  grounds  of  complaint  are. 
*'  wh!^Sro{2Jiy  We  understand,  however,  that  it  is  as  to  the 
refused.  presumption  arising  from  the  fact  of  starting 
the  fire,  and  the  burden  of  establishing  care  on  the  part 
of  appellee.  The  instructions  asked  by  appellant  are 
fully  embraced  in  those  given,  which  clearly  and  plainly 
direct  the  jury  as  to  presumption  and  burden.  We  see 
no  error  in  the  instructions  given,  nor  in  refusing  those 
asked. 

VI.  On  the  trial  appellee  produced,  and  had  iden- 
tified by  John  Anderson,  a  record  kept  in  appellee's 

roundhouse,  at  Mason  City,  of  the  condition 
*  private  mem-   of   stacks  and    engines.     It   appears  that 

Anderson  and  one  Hilman  were  employed 
as  boiler- washers  at  that  house,  one  serving  in  the  day- 
time, and  the  other  at  night ;  that  it  was  the  duty  of 
the  one  serving  to  examine  each  engine  when  it  came  in, 
and  to  enter  in  this  book  the  condition  of  its  stack  and 
netting,  indicating  by  "O.  K."  that  it  was  in  good  order, 
and  by  "B.  O."  that  it  was  in  bad  order;  and  if  in  bad 
order  to  put  in  a  new  netting,  noting  that  fact  in  the 
book.  It  was  the  duty  of  the  one  making  the  exami- 
nation and  entry  to  sign  his  name  to  the  entry.  Hilman 
was  not  produced  or  examined.  Anderson  testified  that 
he  was  at  home,  sick.  Appellee  was  permitted,  over 
appellant's  objection,  to  introduce  and  read  in  evidence 
the  following  entries  in  said  book : 


1 


Wilkinson  v.  Severance  et  at. 

Estates  of  Decedents:  dbvisb  of  proceeds  of  land:  attachicent 
OF  devisee's  interest.  Where  a  testator  directed  his  ezecutorB 
to  sell  his  real  estate  at  such  time  as  they  might  think  it  for  the 
best  interest  of  his  estate,  and  to  pay  the  proceeds  to  trustees  to  be 
invested  for  the  use  of  his  son  until  he  arrived  at  the  age  of  twenty- 
five,  when  the  principal  was  to  be  paid  to  him  on  certain  condi- 
tions, ^eZd  that  while  the  estate  was  yet  unsettled  the  son  had  no 
such  interest  in  the  land  as  was  subject  to  attachment  for  his 
debts. 
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"September    27,    number   213  B.    O.      *      *      * 
November  6,  number  23  3  0.  K. 

*'C.  HiLMAN."  J 

It  does  not  appear  from  the  transcript  by  whom  the  ! 

entry  of  September  was  made.     That  of  November  5  was  ' 

shown  to  be  in  Hilman's  handwriting.  These  entries 
^re  simply  private  memoranda,  such  as  may  be  used  to 
refresh  recollection.  We  are  not  aware  of  any  rule  that 
renders  such  memoranda  admissible  in  evidence.  1 
Greenl.  Ev.,  sees.  436,  437.  That  the  entry  of  November 
5  was  in  Hilman's  handwriting  did  not  render  it  com- 
petent evidence.  In  Hoffman  v.  Railway  Co.^  40  Minn. 
60 ;  41  N.  W.  Rep.  301,  wherein  the  same  kind  of  entry 
was  offered,  it  was  held  incompetent  and  inadmissible. 
Appellee  contended  that  if  the  lire  was  set  out  by  one 
of  its  engines  it  was  number  213,  and  as  there  was  evi- 
dence tending  to  so  show,  the  condition  of  213  became 
an  inquiry  of  importance.  These  entries  relate  directly 
to  that  subject.  That  Hilman  was  at  home,  sick,  might 
have  been  good  cause  for  continuance,  but  certainly  did 
not  lay  the  foundation  for  admitting  a  memorandum 
made  by  him  as  evidence  of  an  important  fact.  We  are 
of  the  opinion  that  appellant's  objection  to  these  entries 
should  have  been  sustained,  and  admitting  them  in 
evidence  was  prejudicial  error.  As  for  this  reason  the 
judgment  of  the  district  court  must  be  reversed,  we  do 
not  notice  the  other  errors  assigned  and  argued,  as  they 
will  not  arise  upon  a  retrial.  Reversed. 


V 
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Appeal  from  Sioux  District  Court. — Hon.  C.  H.  Lewis, 

Judge. 

Piled,  June  3,  1890. 

Action  upon  two  promissory  notes.  A  writ  of 
attachment  was  issued  and  levied  upon  certain  land. 
Petitions  of  intervention  were  filed,  in  which  it  was- 
claimed  that  Frank  B.  Severance,  the  defendant  in  the 
action,  had  no  interest  in  the  land  subject  to  attach- 
ment. Issues  were  made  up  upon  this  question,  and  a 
trial  was  had,  and  it  was  determined  that  said  Frank  B. 
Severance,  at  the  time  the  .writ  of  attachment  was 
levied,  had  an  interest  in  the  real  estate  in  question 
subject  to  attachment.  The  petitions  of  intervention 
were  dismissed,  and  the  intervenors  appeal. 

John  F.  Duncomhe^  for  appellants. 

St.  JoTin^  Stevenson  &  Whisenand^  for  appellee. 

RoTHROCK,  C.  J. — The  land  in  controversy  was 
owned  by  Jonathan  B.  Severance.  The  defendant's 
father  made  his  last  will  and  testament  on  the  thirty- 
first  day  of  December,  1878,  and  afterwards  died.  He 
was  a  resident  of  the  county  of  Middlesex,  in  the  state 
of  Massachusetts.  His  will  was  duly  admitted  to  pro- 
bate in  thp.t  state,  and  was  afterwards  filed  for  record 
and  recorded  in  Sioux  county,  where  the  land  in  contro- 
versy is  situated.  The  question  whether  the  defendant 
Frank  B.  Severance  has  any  attachable  interest  depends 
mainly  upon  the  proper  construction  of  said  will,  and, 
as  the  separate  clauses  thereof  are  dependent  upon  and 
explanatory  of  each  other,  it  is  necessary  to  set  out  the 
greater  part  of  said  instrument.  It  is  as  follows :  "Be 
it  known  that  I,  Jonathan  B.  Severance,  of  Maiden,  in 
the  county  of  Middlesex  and  commonwealth  of  Massa- 
chusetts, being  of  sound  and  disposing  mind  and 
memory,  do  make  and  publish  this,  my  last  will  and 
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testament,  in  manner  and  form  as  follows,  to- wit :  First. 
I  order  my  executors,  hereinafter  named,  to  pay  all  my 
jast  debts  and  funeral  charges  as  soon  as  may  be  after 
my  decease.  Also,  I  direct  my  said  executors,  as  soon  as 
they  may  deem  it  for  the  best  interest  of  my  estate,  to 
sell  at  private  or  at  public  sale,  as  they  may  think  best, 
all  of  my  real  and  personal  estate,  not  herein  particu- 
larly disposed  of,  and  to  execute  and  deliver  proper 
deeds,  as  will  convey  the  title  to  the  same,  to  the  pur- 
chasers thereof.  *  *  *  Second.  I  give  and  bequeath 
to  my  beloved  wife.  Selina  W.  Severance,  twenty  thou- 
sand dollars  absolutely.  *  *  *  Sixth.  To  Andrew 
Wiggin,  Esq.,  of  Boston,  in  the  county  of  Suffolk  and 
commonwealth  of  Massachusetts,  Abel  S.  Haley,  of 
said  Boston,  and  Thomas  Bowling,  of  said  Maiden,  I 
give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  in  trust,  nevertheless,  to  invest 
in  good  interest-paying  property,  according  to  their  best 
judgment  and  discretion,  and  to  hold  the  same  in 
separate  and  distinct  trusts,  for  the  following  purposes, 
to- wit :  ( 1 )  Fifteen  thousand  dollars  to  be  so  invested 
and  held  for  the  use  of  my  son  Frank  B.  Severance, 
iintil  he  shall  arrive  at  the  age  of  twenty-five  years,  the 
income  thereof  to  be  paid  to  him,  or  for  his  support  and 
education,  less  any  proper  charges,  quarterly,  without 
being  subject  to  any  claim  or  demand  or  debts  of  his 
contracting ;  and,  when  my  said  son  arrives  at  the  said 
age  of  twenty-five  years,  I  direct  said  trust  fund  of 
fifteen  thousand  dollars  to  be  conveyed  and  paid  over 
to  him,  absolutely  and  in  fee  simple,  subject,  neverthe- 
less, to  the  conditions  hereafter  named,  without  being 
subject  to  the  claims  or  demands  for  any  of  his  previous 
liabilities.  Should  my  said  son  decease  before  arriving 
at  the  age  of  twenty-five  years,  leaving  a  child  or 
children  surviving  him,  then,  upon  his  decease,  all  said 
income,  as  aforesaid,  is  to  be  paid  quarterly  in  equal 
shares  to  each  surviving  child  or  children,  for  the  term 
of  twenty-one  years,  if  any  of  said  children  shall 
survive  so  long,  without  being  subject  to  any  interest, 
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claim  or  interference  of  any  person,  and  at  the  expira- 
tion of  said  twenty-one  years  said  trust  estate  of  fifteen 
thousand  dollars,  less  any  proper  charges,  is  to  be  con- 
veyed and  made  over  in  fee  simple  to  said  child  or 
children  then  surviving,  if  any,  or  to  the  issue  of  any 
of  them  deceased,  by  right  of  representation,  share  and 
share  alike.  Should  my  said  son  decease  before  arriv- 
ing at  the  age  of  twenty-five  years,  leaving  no  children 
surviving  him,  or  if  the  fee  of  said  trust  estate  to  my 
said  son  should  fail  to  vest  in  either  of  the  modes  pro- 
vided, and  to  be  hereafter  set  forth,  then  I  direct  that 
said  trust  fund  of  said  Frank  shall  be  added  to  and 
become  a  part  of  the  original  trust  fund,  and  to  go  to 
increase  the  share  or  shares  which  may  vest,  as  herein- 
after set  forth.  [  Here  follows  a  like  bequest,  and  upon 
like  terms  and  conditions,  to  his  son  Fred.  M.  Sever- 
ance, and  a  bequest  of  five  thousand  dollars  to  his 
granddaughter  Edith  M.  Dodge,  with  like  conditions, 
except  that  payment  is  to  be  made  to  her  when  she 
becomes  twenty-one  years  of  age.]  The  conditions 
which  I  wish  to  impose  in  regard  to  the  time  of  the 
payments  of  the  said  sums  to  my  sons,  Frank  B.  Sever- 
ance and  Fred  M.  Severance,  and  Edith  M.  Dodge, 
absolutely,  are  these  :  It  is '  my  desire  that  the  shares 
of  my  estate  which  I  have  ordered  my  trustees  to  pay 
to  my  said  sons  and  granddaughter  may  be  paid  to 
them  on  their  arriving  at  the  ages  named,  respectively ; 
but  I  do  not  wish  or  intend  to  give  them  the  possession 
of  the  money  to  encourage  habits  of  dissipation  and 
extravagance ;  and  knowing  the  many  temptations  that 
surround  persons  in  early  life,  and  that  these,  my  chil- 
dren and  grandchild,  may  be  early  deprived  of  the  care 
and  advice  of  their  parents,  I  order  that  the  sums  to  be 
paid  to  them,  respectively,  on  their  arriving  at  the  ages 
named,  may  be  paid  on  condition  that  such  beneficiary 
to  whom  the  same  is  to  be  paid  is  exemplary  in  his  or 
her  habits,  and  competent  to  properly  take  care  of  the 
same ;  but  should  either  or  all  of  them  contract  disso- 
lute habits,  or  pursue  a  course  of  life  attended  with 
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indulgences  which  impair  or  ruin  both  health  and  for- 
tune, then,  and  in  that  event,  I  direct  my  said  trustees 
to  withhold  the  payment  of  the  shares  to  be  paid  them, 
or  either  of  them  which  may  be  under  such  disability, 
and  to  pay  to  them  only  the  quarterly  income  thereof 
until  such  time  as  it  would  be  proper  to  pay  to  them, 
respectively,  the  said  principal.  It  is  my  desire  and  I 
order  my  trustees  to  cause  my  said  sons  to  be  educated, 
and  properly  cared  for,  and  the  expense  of  the  same  to 
be  paid  out  of  the  income,  or  a  portion  of  the  princi- 
pal, if  necessary,  of  the  bequests  made  to  them,  respect- 
ively. I  desire  my  said  sons,  or  either  of  them,  to 
receive,  if  they  or  either  of  them  should  desire,  a 
thorough  collegiate  course  of  education,  and  to  choose 
a  profession,  or  to  engage  in  the  mercantile  or  other 
business.  Seventh.  Should  the  amount  of  the  property 
which  I  may  leave  at  my  decease,  after  the  payment 
of  my  debts,  funeral  and  other  expenses  and  bequests 
absolute,  exceed  or  fall  short  of  the  gross  sum  which  I 
have  given  intrust  ( viz.,  thirty- five  thousand  dollars),  I 
direct  that  said  sums  ( viz.,  the  sum  to  my  wife,  my  sons 
and  my  granddaughter)  may  be  increased  or  diminished 
proportionately.  Eighth.  I  direct  the  legacies  which 
are  to  be  paid  absolutely  to  be  paid  within  five  years  after 
the  decease,  or  sooner,  if  my  executors,  in  their  discre- 
tion, think  proper  to  do  so.  Ninth.  In  case  the  bequest 
to  my  said  sons  or  grandchild,  or  either  of  them,  should 
not  be  paid  to  them,  or  either  of  them  absolutely,  on 
account  of  the  disability  heretofore  stated,  then  I  direct 
the  share  of  such  a  one,  at  his  or  her  decease,  to  be  paid 
to  his  or  her  legal  heirs  in  fee  simple.  Tenth.  As  I 
have  ordered  my  trustees  to  pay  to  my  said  sons,  on 
arriving  at  the  age  of  twenty-five  years,  I  now  give  my 
said  executors  the  following  discretion  in  regard  to 
the  time  of  said  payment  in  part :  In  case  either  of 
my  said  sons  should  wish  to  engage  in  business  before 
arriving  at  the  age  of  twenty-five  years,  and  it  should 
be  necessary  for  that  purpose  for  them  to  have  the  pos- 
session of  a  portion  of  their  said  share,  thus  to  invest, 
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I  hereby  authorize  and  direct  my  said  trustees,  if  in 
their  judgment  it  would  be  for  the  best  interest  of  my 
said  sons  or  either  of  them  to  thus  engage  in  said  busi- 
ness, to  pay  over  a  portion  of  his  share  to  the  one  or 
both  thus  engaging  in  said  business,  on  his  arriving  at 
the  age  of  twenty-one  years,  or  sooner.  Lastly.  I 
hereby  constitute  and  appoint  said  Andrew  Wiggin, 
Abel  S.  Haley,  Thomas  Dowling,  my  said  wife,  Selina 
W.  Severance,  and  William  H.  H.  Dodge  executors  of 
this  my  last  will  and  testament ;  hereby  revoking  all 
former  wills  by  me  made." 

The  intervenors  in  the  action  are  the  executors  of  the 
will,  and  the  trustees  named  therein,  and  certain 
assignees  in  bankruptcy.  The  executors  and  trustees 
claim  that  under  the  will  the  defendant  Severance  has 
no  interest  in  the  land.  The  assignees  claim  that  Sever- 
ance has  been  adjudged  a  bankrupt  by  a  court  of 
insolvency  in  Massachusetts,  and  that  all  his  property 
has  been  conveyed  by  proper  proceedings  to  them  for 
the  payment  of  his  debts.  We  do  not  think  it  is  neces- 
sary to  determine  the  questions  presented  by  the 
assignees  in  bankruptcy.  In  our  opinion,  the  rights  of 
the  parties  must  be  determined  by  the  terms  of  the  will, 
and  the  acts  of  the  parties  under  it,  as  shown  by  the 
evidence.  By  the  first  clause  of  the  will  the  executors 
are  directed  to  sell  the  real  estate  not  otherwise  disposed 
of  by  the  will,  and  to  execute  and  deliver  proper  deeds 
therefor.  The  exfecutors  named  in  the  will  accepted  the 
trust.  They  had  the  power  to  sell  and  convey  the  real 
estate,  and  to  receive  the  money  therefor,  and  to  dis- 
pose of  it  as  directed  in  the  will.  The  estate  appears  to 
have  been  quite  large,  and  it  was  not  supposed  by  the 
testator  that  it  would  be  speedily  settled.  This  is  shown 
by  the  direction  in  the  eighth  clause,  that  the  absolute 
legacies  should  be  paid  within  five  years ;  and  the  fact 
is  that  the  estate  is  yet  unsettled,  and  the  executors  are 
still  acting  in  that  capacity.  There  are  still  unsettled 
claims  against  the  estate,  and  several  suits  at  law  are 
now  pending.    There  is  real  estate  in  Massachusetts, 
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and  western  land,  inclading  that  in  controversy^  which 
are  undisposed  of.  There  can  be  no  question  that  it  is 
the  duty  of  the  executors  to  dispose  of  the  real  estate, 
and  convey  the  same  to  the  purchasers.  The  trustees 
named  in  the  sixth  clause  of  the  will  are  not  invested 
with  authority  to  do  so.  Their  duty  is  to  take  the  pro- 
ceeds of  the  sales  in  trust  for  the  purposes  designated 
in  the  will.  They  are  to  invest  the  proceeds  in  good 
interest-paying  property,  and  distribute  them  to  the 
parties  entitled  thereto,  at  the  times  and  under  the  con- 
ditions named  in  the  will.  It  seems  to  us  that,  under 
the  provisions  of  this  will,  the  two  sons  and  the  grand- 
daughter have  no  interest  whatever  in  the  real  estate 
devised  by  the  testator.  Their  interest  attaches  to  the 
trust  fund  in  the  hands  of  the  trustees.  It  is  possible 
that  they  may  institute  proceedings  to  compel  a  sale  of 
the  real  estate  and  a  settlement  by  the  executors  and 
trustees,  but  that  right  gives  them  no  interest  in  the 
lands  of  the  estate,  as  owners  by  descent,  devise  or 
otherwise.  It  may  be  the  plaintiff  has  the  right  to  insti- 
tute and  maintain  garnishment  or  trustee  proceedings 
against  the  trustees,  but  he  surely  cannot  be  allowed  to 
come  into  this  state,  and  by  attachment  proceedings 
embarrass  and  hinder  the  executors  from  executing  the 
trust  with  which  they  are  charged,  by  beclouding  the 
title  to  the  lands  which  it  is  their  duty  to  sell  and 
convey.  It  appears  to  us  to  be  unnecessary  to  further 
discuss  or  elaborate  the  case.  The  views  we  have 
expressed  find  support  in  the  following  cases  :  Smyth 
V.  Anders oTiy  31  Ohio  St.  144 ;  Baker  v.  CopenbargeTy 
16  111.  103  ;  Mcllvaine  t).  Smithy  42  Mo.  45.  The  decree 
of  the  district  court  will  be  reversed,  and  the  attach- 
ments dissolved.  Bevebsed. 
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Winter  v.  The  Central  Iowa  Railway  Company. 

1.  Appeal :  costs  of  transcript.  An  agreement  that  this  cause 
should  be  submitted  to  this  court  upon  the  abstract  and  amended 
abstract  was  a  concession  that  the  abstract  was  not  complete ;  and 
a  motion  by  appellant  to  tax  the  costs  of  the  transcript  to  appellee, 
on  the  ground  that  the  abstract  was  full  and  true,  and  that  the 

-transcript  was  made  necessary  only  by  appellee's  unwarranted 
denial  of  it,  is  overruled. 

2.  Bailroads:  injury  to  passenger  :  NsaLiaENCE :  pleading  and 
PROOF.  In  an  action  for  a  personal  injury,  caused  by  the  alleged 
negligence  of  defendant's  engineer  in  backing  his  train  against 
the  caboose  in  which  plaintiff  was  riding,  with  such  force  as  to 
throw  him  against  a  desk,  where  the  petition  charged  that  the 
engineer  carelessly  and  negligently  ran  the  engine,  held  that,  if 
an  omission  to  sound  the  bell  and  whistle  was  a  careless  running 
of  the  engine  under  the  circumstances,  then  such  omission  might 
be  proved  without  being  particularly  pleaded. 


8. 


5. 


6. 


7. 


8. 


Personal  Injuries :  extent  of  :  evidence  of  subsequent  acts. 
In  an  action  for  personal  injuries  the  plaintiff  may  show  by  wit- 
nesses how  he  habitually  acted  after  the  accident,  for  the  purpose 
of  establishing  the  extent  of  his  injuries. 

:  PRIOR  condition:  evidence  of  non-experts.    In  such 


case  persons  who  were  not  experts  might  properly  testify  as  to 
plaintiff's  condition  and  appearance  prior  to  the  accident,  as  to 
having  recovered  from  former  injuries. 


:  VALxnc  op  services  before  and  after  :  evidence.    In 

such  case  plaintiff  is  not  by  his  interest  excluded  from  testifying 
to  the  value  of  his  services  before  and  after  the  injury. 

Appeal :  evidence  to  support  verdict.  Where  there  was  testi- 
mony tending  to  establish  each  allegation  that  plaintiff  was  bound 
to  prove,  a  verdict  in  his  favor  cannot  be  disturbed  in  this  court 
on  the  ground  of  want  of  evidence  to  support  it. 

Instruotions :  when  properly  refused.  There  is  no  error  in 
refusing  instructions  asked,  when  the  substance  of  them,  so  far  as 
they  are  correct  expressions  of  the  law,  is  embraced  in  those  given. 
(  See  opinion  for  illustrations.) 

:  stating  issues  :  evidence  to  warrant.    Where  plaintiff 

claimed  in  his  petition  that  his  shoulder-blade  or  joint  was  broken, 
and  there  was  evidence  of  injury  to  the  shoulder,  and  that  a  bone 
or  bones  were  broken,  held  that  the  court  was  justified  in  submit- 
ting to  the  jury  the  claims  of  plaintiff  as  made. 
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9.  Witnesses :  crbdibiuty  :  instruction.  In  this  case  the  court 
instructed :  "It  does  not  follow,  merely  because  a  witness  makes 
an  untrue  statement,  that  his  entire  testimony  is  to  be  disregarded. 
This  must  depend  upon  the  motive  of  the  witness.  If  he  inten- 
tionally swears  falsely  as  to  one  matter,  the  jury  may  properly 
reject  his  whole  testimony  as  unworthy  of  credit.  But,  if  he  makes  a 
false  statement  through  mistake  or  misapprehension,  they  ought 
not  to  disregard  his  testimony  altogether,  and  they  should  not  con- 
sider the  circumstance  further  than  as  showing  inaccuracy  of 
memory  or  judgment  on  the  part  of  the  witness."  Held  that, 
when  read  together,  the  instruction  was  not  open  to  the  objection 
that  the  accepting  or  rejecting  of  the  testimony  was  made  to 
depend  wholly  upon  the  motive  of  the  witness. 

10.  :  IMPBACHMBNT :  INSTRUCTION.    An  instruction  that,  before 

a  witness  can  be  regarded  as  impeached  on  account  of  his  bad 
reputation  for  truth  and  morality,  it  must  be  shown  that  the  bad 
reputation  is  general  in  the  community  where  he  lives,  that  is, 
that  it  is  generally  so  reputed  and  considered  in  the  community, 
is  not  open  to  the  objection  that  it  requires  the  opinion  of  the  com- 
munity to  be  unanimous. 

11.  Special  Interrogatories:  when  properly  refused.  Special 
interrogatories  caUing  for  findings,  not  of  ultimate  facts,  but  upon 
incidental  questions,  and  which  were  likely  to  confuse  the  jury, 
were  properly  refused. 

Appeal  from  Cerro  Oordo  District  Court. — Hon.  G.  W* 

BuDDiCE,  Judge. 

Piled,  June  3,  1890. 

Maboh  3,  1885,  plaintiff  filed  his  petition  alleging 
that,  on  November  7,  1884,  he  was  a  passenger  on  one 
of  defendant's  trains  from  Mason  City  to  Sheffield,  in  a 
caboose  attached  to  a  freight  train  ;  that  en  roiUe  the 
train  separated,  the  engine  and  a  number  of  cars  going 
forward,  leaving  the  caboose  and  several  cars  that  were 
stopped;  that  defendant's  engineer  wilfully,  carelessly 
and  negligently  backed  the  engine  and  cars  attached 
thereto  against  the  cars  to  which  the  caboose  was 
attached,  with  great  force,  by  reason  of  which  plaintiff 
was  thrown  against  a  desk  in  the  caboose,  so  that  his 
right  shoulder-blade  and  joint  were  broken,  the  muscles 
of  his  right  arm  badly  bruised  and  torn,  his  right  hand 
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bruised,  and  his  head  severely  cut  and  injured  ;  that,  in 
consequence  of  such  injuries,  he  has  suffered  and  will  suf- 
fer great  pain,  has  been  unable  to  perform  any  labor  or 
look  after  his  business,  and  has  expended  five  hundred 
dollars  for  medical  and  other  attendance,  to  his  damage 
ten  thousand  dollars.  By  amendment  filed  October  25, 
1886,  he  alleged  that  his  collar-bone  was  broken,  and,  by 
another  amendment,  filed  during  the  trial,  that,  as  a 
result  of  the  shock  and  injuries  to  his  head,  his  brain 
and  nervous  system  and  nerves  of  hearing  were  greatly 
affected  and  hurt,  causing  him  disagreeable  sensations 
in  the  head,  and  permanently  injuring  his  hearing. 
Defendant  answered,  admitting  that  it  was  a  corporation, 
and  engaged  in  carrying  passengers,  and  denying  every 
other  allegation  in  the  petition.  The  case  was  tried  to 
a  jury,  and  a  verdict  for  two  thousand  dollars  in  favor 
of  plaintiff,  with  certain  special  findings,  returned. 
Defendant's  motion  in  arrest  of  judgment  and  for  new 
trial  was  overruled,  and  judgment  entered  on  the  verdict, 
from  which  defendant  appeals. 

Anthony  C,  Daly^  for  appellant. 

H.  C.  Hemenway  and  /.  J.  ClarTc^  for  appellee. 

Given,  J.— I.    October  16,  1889,  plaintiff  filed  a 
denial  of  the  correctness  of  defendant' s  abstract  with 

1.  Appeal  rooftta  ^^^  amended  abstract.  On  the  same  day, 
of  transcript,  defendant  filed  a  motion  to  tax  the  costs  of 
the  transcript  and  amended  abstract  to  the  plaintiff,  on 
the  grounds  that  the  abstract  was  full  and  true.  The 
case  was  submitted  October  18,  under  an  agreement 
in  open  court  that  it  should  be  considered  upon  the 
abstract  and  the  amended  abstract,  and  examination  of 
the  transcript  waived.  This  was  a  concession  that  the 
abstract  was  not  complete,  and  that  it  and  the  amend- 
ment contained  the  substance  of  the  entire  record. 
For  this  reason,  defendant's  motion  is  overruled. 

II.     Defendant  complains  of  the  overruling  of  cer- 
tain objections  to  testimony  introduced  by  plaintiff. 
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PlaintiflE  was  permitted  to  prove  that  nei- 

S.  Katlroads:       ^,         ^-  .1.1  i^^,  i-. 

Injury  to  pas-  ther  the  eneme  whistle  nor  bell  was  soanded. 

Benger:  negli-  ^ 

Ssnce :  plead-  The  Charge  was  that  the  engineer  carelessly 
gand  proof.  -1.1  1 

and  negligently  ran  the  engine.  If  care 
required  that  he  signal  the  approach,  then  an  omission 
to  do  so  would  be  a  careless  running  of  the  engine. 
True,  as  claimed,  there  is  no  averment  that  he  failed  to 
give  warning  ;  t)ut  that  is  included  in  the  general  charge 
of  negligence,  if  to  do  so  pertained  to  the  running  of 
the  engine.  If  defendant  desired  a  more  specific  state- 
ment as  to  what  was  reliedupon  as  constituting  the 
negligence  charged,  he  should  have  moved  for  it. 

Plaintiflf  was  permitted  to  introduce  evidence  of  his 
acts  after  the  accident,  such  as  that  he  tried  to  work 
8.  pbrsonal       ^^^  could  not ;  that  he  only  used  his  right 
exten'tof:       ^^°^  from  the  olbow  ;  that  he  was  not  able 
SS)wSSlit     *^    ^^*    meat,    and    the    like.     Defendant 
*°*"-  claims  that  this  testimony  was  Inadmissible, 

upon  the  same  grounds  that  his  declarations  in  his  own 
favor  would  be.  In  making  declarations  as  to  his  disa- 
bility, he  necessarily  has  in  mind  his  own  interests  ;  but^ 
in  his  actions,  not  so.  True,  he  may  dissemble  by  actions 
as  well  as  by  words,  but  not  probably  so,  through  a  long 
and  continuous  course  of  action. 

Non-expert  witnesses  were  permitted  to  testify  to 
plaintiflf 's  condition  and  appearance  before  the  railroad 
4 .pj^^y      accident, — as  to  having  recovered  from  for- 

e??(fenoe"of     ™®^  iujuries.    The  matters  testified  to  are 
non-experta.    g^^j^  g^g  j^j.^j  withiu  the  raugo  of  common 

observation.  That  expert  witnesses  gave  contradictory 
testimony  does  not  exclude  this. 

Plaintiff  testified  that,  because  of  his  injuries,  he 
had  farmed  less  acres  than  before.  Defendant  elicited 
answers  on  cross-examination,  tending  to  show  that  the 
reduction  was  because  of  financial  embarrassments,  and 
then  moved  to  withdraw  all  the  testimony.  The  motion 
was  properly  overruled,  as  this  testimony  was  so  con- 
nected with  other  proofs  as  to  give  it  a  bearing  upon 
the  question  of  disability. 
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Plaintiflf  wafi  permitted  to  testify  as  to  the  value  of 

his  services  before  and  since  the  alleged  injuries.   Plain- 

^  tiflf  was  a  competent  witness,   and   this  a 

6-    !  Talue  of  1     .         ^  •     .  -  -rr- 

Berrioes  be-     proper  suDject  of  inquiry.     His  interest  as 
after:  evi-      a  party  went  to  the  weight  of  his  testimony, 
and  not  to  its  exclusion.     We  do  not  dis- 
cover any  prejudicial  errors  in  overruling  defendant's 
objections  to  testimony. 

III.  Among  the  special  findings  returned  were  the 
following,  submitted  at  the  request  of  the  defendant : 

*'ll.    Do  you  find  that,  since  the  alleged 
*'  draw^  8up-  railroad  injury,  Winter  has  frequently  and 
port  Terdict.    ^f^^^  xised  his  arm  and  shoulder  in  his  cus- 
tomary work  and  labor  ?    A.    No. ' ' 

*'  17.  Is  Winter  now  laboring  under  any  permanent 
injury,  the  result  of  the  alleged  railroad  accident,  which 
materially  affects  his  ability  to  do  his  usual  and  custo- 
mary work?    A.     Yes." 

Defendant  contends  that  neither  of  these  special 
findings,  nor  the  general  verdict,  is  supported  by  the 
evidence.  The  controlling  questions  in  dispute  were 
whether  defendant's  engineer  was  negligent  in  the 
respect  charged,  whether  plaintiff  was  injured  in  conse- 
quence thereof,  and,  if  so,  the  extent  and  effect  of  such 
injuries,  and  the  amount  of  damage  caused  thereby. 
The  careful  reading  we  have  given  to  the  three  hundred 
and  fifty  pages  of  abstract  of  the  testimony  discloses  to 
us  that,  while  there  is  marked  conflict,— and  especially 
as  to  the  extent  and  effect  of  plaintiff's  injuries, — there 
is  testimony  tending  to  support  each  proposition  found 
by  the  jury.  To  here  discuss  this  volume  of  testimony 
would  serve  no  good  purpose,  and  would  extend  this 
opinion  to  an  unwarranted  length.  It  is  sufficient  to 
say  that  there  is  testimony  tending  to  establish  each 
allegation  that  plaintiff  was  bound  to  prove ;  and,  there- 
fore, under  the  repeated  and  uniform  rulings  of  this 
court,  the  verdict  will  not  be  disturbed  on  that  ground. 

IV.  Defendant  presented  thirty-nine  instructions 
and  twenty  special  findings,  and  requested  that  they  be 
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7.  iNSTRtrO- 


given  to  the  jury.  A  siiflScient  reason  for 
properi7?|.°  ^^^  gluing  the  instructions  as  a  whole  is 
fused.  ^ijat  they  were  rather  in  the  form  of  special 

pleas  for  the  defendant  than  of  instructions,  and  that 
they  were  so  extended  as  rather  to  confuse  than  to 
make  plain.     Defendant,  however,  only  complains  of 
the  refusal  to  give  certain  of  the  instructions  asked. 
The  thought  expressed  in  numbers  7,  22  and  23  is  that 
nothing  should  be  left  to  conjecture;  that  there  can 
be  no  recovery  for  mere  possible  consequences.     This 
thought  was  embraced  in  the  sixth  instruction  given  by 
the  court  on  its  own  motion,  and  in  the  one  given  at 
the  request  of  defendant  wherein  it  is  stated:     *'You 
cannot  resort  to  conjecture  and  possibilities,  but  you 
must  consider  only  those  injuries,   if   any,  that   the 
plaintiff,    by  a  preponderance    of   the    evidence,   has 
shown  to  exist."    The  thirteenth,  sixteenth,  eighteenth, 
twentieth  and  twenty-first  instructions  asked  are  with 
reference  to  the  weight  and  credit  to  be  given  to  the 
testimony  of  the  plaintiff,  if  found  to  have  sworn  falsely, 
or  to  have  attempted  fraud  and  deception  upon  the 
court  and  jury.    The  thirteenth  and  sixteenth  were  to 
the  effect  that,  if  Winter  had  wilfully  sworn  falsely  to 
any  material  fact,  the  jury  might  disregard  his  whole 
testimony.    In  its  seventh  instruction  the  court  said, 
"If  he  intentionally  swears  falsely  as  to  one  matter, 
the  jury  may  properly  reject  his  whole  testimony  as 
unworthy  of  credit;"  thus  fully  covering  the  grounds 
contended  for.     The  eighteenth,  nineteenth,  twentieth 
and    twenty-first   instructions    asked    were    upon   the 
theory  that  plaintiff  was  attempting  to  practice  fraud 
and  deception  as  to  the  extent  of  his  injuries.     The 
instructions  asked  were  not  plain  statements  of  the  law 
applicable  to  such  a  claim,  but  rather  in  the  way  of 
argument.     While  the  court  did  not  directly  instruct 
upon  that  subject  separately  from  swearing  falsely,  the 
principle  contended    for   is   included  in  the   seventh 
instruction    given.     Testimony    had    been   introduced 
tending  to  show  that  plaintiff's  general  reputation  for 
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truth  and  veracity,  and  his. general  moral  character, 
were  bad.  Defendant  asked  an  instruction  to  the  effect 
that,  if  the  jury  believe  his  reputation  bad,  they  would 
be  justified  in  discarding  his  entire  testimony.  The 
court  so  instructed  in  paragraph  eighth  of  the  charge, 
with  a  qualification  to  be  hereafter  noticed. 

Defendant's  twenty-sixth  instruction  asked  was  to 
the  effect  that  there  is  no  testimony  showing  that  plain- 
tiff's  shoulder-blade  or  shoulder  joint  was  broken,  and 
hence  they  should  disregard  that  claim.  There  was 
evidence  of  injury  to  the  shoulder,  and  of  the  breaking 
of  bones ;  and  though,  technically  speaking,  it  might 
not  show  that  the  shoulder-blade  or  shoulder  joint  was 
broken,  there  was  no  error  in  refusing  this  instruction, 
as  the  court  directed  the  jury  not  to  allow  any  damages 
for  injuries  not  proven  to  have  been  sustained. 

Instructions  27  and  28  relate  to  contributory  negli- 
gence. The  court  instructed  the  jury  that  the  law 
required  the  plaintiff  to  show  that  he  used  ordinary 
care  and  caution  to  protect  himself,  and  to  avoid 
injury.  The  thirty-sixth,  thirty -seventh  and  thirty- 
eighth  instructions  are  to  the  effect  that,  if  plaintiff 
had  opportunity  to  consult  a  physician,  and  take  treat- 
ment for  his  alleged  injury,  and  did  not  do  so,  that 
fact  should  be  considered.  While  this  is  true,  yet 
there  is  no  reason  why  this  claim  should  be  accorded 
prominence  by  a  special  instruction.  It  is  not  practi- 
cable to  instruct  specially  upon  every  question  that  may 
arise  collaterally  in  a  case.  The  instructions  given 
embraced  this  as  well  as  the  other  phases  of  the  case. 
We  find  no  error  in  refusing  instructions  asked. 

V.  Defendant  complains  of  the  first,  seventh  and 
eighth  paragraphs  of  the  court's  charge.     The  first  sets 

g  .  stating    ^^^  plaintiff's  claim  as  stated  in  the  peti- 

dSS^  to^^*     tion.     Defendant  contends  that  there  was 
warrant.        jjq  evidcuce  to  support  the  claim  that  plain- 
tiff's  shoulder-blade  or  joint  was  broken,  and,  there- 
fore, such  claim  should  not  have  been  submitted.     As 
already  stated,   there  was   evidence  tending  to  show 

Vol.  80—29 
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injury  to  the  shoulder,  and  that  a  bone  or  bones  were 
broken.  Whether  it  was  the  shoulder-blade  or  joint 
was  a  proper  inquiry  for  the  jury.  In  the  seventh 
paragraph  the  jury  were  instructed  as  follows :     *'  It 

does  not  follow,  merely  because  a  witness 
'  oredibiiity :'     makes  au  uutrue  statement,  that  his  entire 

Instruction. 

testimony  is  to  be  disregarded.  This  must 
depend  upon  the  motive  of  the  witness.  If  he  inten- 
tionally swears  falsely  as  to  one  matter,  the  jury  may 
properly  reject  his  whole  testimony  as  nnworthy  of 
credit.  But,  if  he  makes  a  false  statement  through 
mistake  or  misapprehension,  they  ought  not  to  dis- 
regard his  testimony  altogether,  and  they  should  not 
consider  the  circumstance  further  than  as  showing 
inaccuracy  of  memory  or  judgment  on  the  part  of  the 
witness."  Defendant  complains  that  the  accepting  or 
rejecting  of  the  testimony  was  made  to  depend  upon 
the  motive  of  the  witness.  Taking  what  was  said  as  to 
motive  in  connection  with  what  follows,  and  it  is  appar- 
ent that  the  whole  testimony  might  be  rejected  if  the 
witness  intentionally  swore  falsely,  but,  if  he  did  so 
through  mistake  or  misapprehension,  it  should  only  be 
considered  as  showing  inaccuracy  of  memory  or  judg- 
ment. The  instruction,  taken  as  a  whole,  will  not  bear 
the  interpretation  contended  for. 

VI.     The  eighth  paragraph  is  as  follows  :     '*  When 
it  is  successfully  shown  that  the  general  reputation  of  a 

witness  in  the  community  in  which  he  lives 

'  peachment :    for  truth  and  general  moral  character  is 

bad,  he  is  impeached,  and  the  jury  will  be 
warranted  in  disregarding  the  testimony  of  such  a  wit- 
ness as  unworthy  of  belief.  But  it  must  be  shown  that 
the  bad  reputation  is  general  in  the  community, — that 
is,  that  it  is  generally  so  reported  and  considered  in  the 
community ;  and  if  it  has  not  been  thus  impeached  the 
jury  should  not  reject  it,  but  should  give  it  proper 
consideration  and  weight."  Defendant  contends  that 
under  this  instruction  the  impeachment  "counts  for 
nothing  unless  it  is  the  unanimous  opinion  of  the  com- 
munity."    We  do  not  think  the  instruction  will   bear 
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such  construction.  Saying  that  it  must  be  shown  that 
the  bad  reputation  is  general  in  the  community— that  it 
is  generally  so  reported  and  considered — is  not  saying 
that  such  must  be  the  unanimous  opinion  of  the  com- 
munity. It  is  simply  saying  that,  unless  generally  con- 
demned, it  does  not  amount  to  an  impeachment. 

VII.  Defendant  requested  the  submission  of 
twenty  special  findings,  thirteen  of  which  the  court 
,,  „  refused  to  submit.     Those  refused  did  not 

11.  Spboial  *.      -i.  -I* 

toriS^^when  nndmgs  of  ultimate  facts,  but  upon 

jToperiyre-  many  of  the  questions  incidentally  urged. 
Defendant  claimed  that  plaintiff  had  been 
injured  several  times  before  the  railroad  accident. 
Instead  of  an  interrogatory  calling  for  the  ultimate 
fact,  we  have  six  calling  for  details,  and  four  as  to  how 
plaintiflE  worked  and  used  his  arm  since  the  injury  com- 
plained of.  The  special  findings  asked  and  refused 
were  such  as  were  likely  to  confuse  the  jury.  We  find 
no  error  in  not  submitting  the  special  findings  refused. 
Our  conclusion  upon  the  whole  record  is  that  the 
judgment  of  the  district  court  should  be 

Affirmed. 


The  Aultman  and   Taylor  Compaky  v.   Trainer. 

Promissory  Note :  failubb  of  gonsidbbation  :  dbmurbeb  to 
ANSWER.  In  an  acticm  upon  a  promissory  note  given  for.  a  thresh- 
ing machine,  defendant  pleaded  failure  of  consideration,  on  the 
ground  that  the  machine  was  worthless  for  the  purpose  for  which 
it  was  sold  and  purchased  ;  that  defendant  promptly  notified 
plaintiff's  agents  of  that  fact,  and  requested  them  either  to  make 
it  work,  or  take  it  back  and  return  the  note,  which  plaintiff 
refused  to  do.  Held  that  the  answer  was  not  demurrable  on  the 
ground  that  it  failed  to  aUege  that  the  note  was  procured  by 
deception  or  fraud,  since  a  dishonest  purpose  is  not  necessary  to  a 
failure  of  consideration,  nor  on  the  ground  that  defendant  did  not 
seek  to  recover  damages  or  base  his  defense  on  a  breach  of  war- 
ranty, oral  or  written,  connected  with  the  sale  of  the  machine ; 
for  that  was  not  necessary  to  a  defense  based  upon  failure  of  con- 
sideration ;  nor  on  the  ground  that  the  answer  failed  to  show  an 
offer  to  retui'n  the  machine,  for  it  sufficiently  showed  such  offer. 


80    451, 
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Appeal  from   Ida    District    Court. — Hon.    J.    H. 

Macomber,  Judge. 

Filed,  June  3,  189(>. 

Action  on  promissory  note.  The  important  por- 
tion of  the  answer  is  as  follows :  *'  Further  answering, 
defendant  says  that  at  or  about  the  date  of  said  note 
defendant  purchased  from  the  plaintiff  one  threshing- 
machine  separator,  for  which  the  defendant  gave  the 
promissory  note  herein  sued  upon  in  payment ;  *  *  * 
that  the  consideration  for  which  said  note  was  given 
wholly  failed,  for  the  reason  that  the  said  threshing- 
machine  separator  proved  to  be  utterly  valueless  for  the 
purpose  for  which  the  same  was  purchased  by  the 
defendant  and  sold  by  plaintiflF,  to-wit,  the  purpose  of 
threshing  grain ;  that  the  defendant  promptly  notified 
the  plaintiff,  through  their  said  agents,  of  said  fact,  and 
requested  them  either  to  make  the  machine  do  the 
work  intended  for  it,  and  expected  from  it,  and  gave 
them  opportunity  of  repairing  the  same,  or  take  the 
same  off  his  hands,  and  return  the  said  note,  which  the 
plaintiff  has  failed  and  refused  to  do."  To  the  answer 
the  plaintiff  filed  a  demurrer  in  these  words:  ^^First. 
That  said  answer  sets  up  as  a  defense  to  plaintiff's 
cause  of  action  a  total  failure  of  consideration  of  the 
note  sued  on  in  plaintiff's  petition,  and  fails  to  allege 
that  said  note  was  obtained  by  fraud  or  misrepre- 
sentation, or  that  deception  was  in  any  manner  prac- 
ticed. Second.  Neither  does  said  defendant  seek  to 
recover  damages  or  base  his  defense  on  breach  of  war- 
ranty, either  oral  or  written,  connected  with  the  sale 
of  the  property  for  which  said  note  was  given;  and 
his  answer  fails  to  show  an  offer  to  return  the  property 
to  this  plaintiff."  The  demurrer  was  sustained,  and, 
without  further  pleading,  judgment  was  entered  for 
plaintiff,  from  which  defendant  appeals. 

L.  A,  Berry y  for  appellant. 

Q.  W.  RoUinSy  for  appellee. 
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Granger,  J. — In  a  law  action  a  demurrer  should 
distinctly  state  the  objection  to  the  pleading,  or  it  will 
be  disregarded  ;  and  objections  not  stated  will  not  be 
considered.  These  rules  are  familiar.  The  plea  in 
the  answer  is  a  total  failure  of  consideration  for  the 
note  sued  on. 

I.  The  first  ground  of  the  demurrer  is  that  the 
answer  fails  to  allege  that  the  note  was  obtained  by 
fraud,  misrepresentation  or  deception.  A  failure  of 
consideration  is  not  necessarily  dependent  on  either  of 
such  facts.  A  failure  of  consideration  may  be  consist- 
ent with  an  honest  purpose  by  both  parties.  To  illus- 
trate: A.  sells  to  B.  his  horse,  taking  B.'s  note.  B. 
loses  the  horse  because  of  ihe  failure  of  A.'s  title. 
There  is  a  failure  of  consideration  for  the  note,  although 
both  acted  in  good  faith.  The  answer  is  not  defective 
merely  for  a  failure  to  state  one  of  such  facts. 

II.  The  second  ground  of  the  demurrer  requires 
that  we  should  determine  if,  to  sustain  his  plea  of 
failure  of  consideration,  the  defendant  must  seek  to 
recover  damages  for,  or  base  his  defense  on,  a  breach  of 
warranty  connected  with  the  sale  of  the  property.  We 
are  not,  under  the  statements  of  the  demurrer,  to 
inquire  as  to  whether  a  failure  of  consideration  involves 
a  warranty  or  a  breach  thereof,  but  only  if  the  party 
pleading  a  failure  of  consideration  must  seek  damages 
for  a  breach  of  warranty,  or  aver  a  breach  of  warranty 
as  a  basis  for  his  defense.  We  need  only  say  that  we 
are  cited  to  no  authority  supporting  such  a  view,  and 
we  know  of  none.  A  difficulty  appellee  has  to  contend 
with  is  that  the  language  of  the  demurrer  does  not 
bring  it  within  the  rule  of  the  cases  cited. 

It  is  also  said  in  the  second  ground  of  the  demurrer 
that  the  answer  fails  to  show  an  offer  to  return  the 
property  to  the  plaintiff.  That  objection  is  not  sup- 
ported by  the  facts.  The  answer  states  that  defendant 
notified  the  agents  of  plaintiff  of  the  facts,  and  gave 
them  an  opportunity  to  repair  the  separator  or  take  it 
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off  his  hands,  and  return  his  note,  which  plaintiff 
failed  and  refused  to  do.  The  law  requires  nothing 
more.  There  was  no  effort  to  have  the  statements  of 
the  answer  as  to  the  offer  made  more  specific,  and 
we  cannot  assume  that  the  offer  was  not  a  proper  one. 
We  are  not  to  be  understood  as  giving  the  answer  an 
approval  more  than  to  say  it  is  not  vulnerable  to  the 
attacks  made  upon  it  by  demurrer.  Bbvebsed. 


Grotte  v.  Schmidt, 

New  Trial:  newly-discovered  evu>encb.  In  an  action  for  a  bal- 
^  ance  on  the  price  of  intoxicating  liquors  sold  by  plaintiff  to  defend- 
ant, there  was  a  judgment  for  defendant  on  a  counter-claim  to 
recover  the  money  already  paid  on  the  liquors,  on  the  ground  that 
the  sales  were  illegal,  because  plaintiff  had  no  authority  to  seU 
them.  On  the  trial  plaintiff  claimed  to  have  such  authority,  but 
was  unable  to  prove  it,  and  the  court  ordered  a  verdict  for  defend- 
ant. It  was  afterwards  made  to  appear  that  before  the  trial 
diligent  search  was  made  for  the  record  of  plaintiff  *s  authority  in 
the  office  of  the  auditor  of  the  proper  county*  but  it  was  not 
found,  and  that  after  the  trial  such  record  was  found,  upon  a 
further  search,  in  a  room  formerly  used  by  the  board  of  supervis- 
ors, but  then  used  as  a  janitor's  room,  in  the  court  house.  Held 
that  this  was  newly-discovered  evidence  on  which  the  district 
court  might  properly,  in  the  exercise  of  its  discretion,  grant  a  new 
trial. 

Appeal  from   Carroll  District    Court. — Hon.    J.    H. 

Macomber,  Judge. 

Filed,  June  3,  1890. 

This  is  an  appeal  from  an  order  of  the  district  court 
granting  a  new  trial  in  an  action  to  recover  the  value  of 
certain  beer  sold  by  the  plaintiff  to  the  defendant.  The 
sale  of  the  beer  was^  admitted,  but  the  defendant  alleged 
that  it  vras  sold  contrary  to  law.  He  had  paid  on  the 
account  sued  on  some  one  thousand  and  fifty  dollars, 
which  included  the  value  of  some  beer  bottles  which  were 
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returned  to  the  plaintiff.  It  was  admitted  that  upon 
the  face  of  the  account  the  sum  of  about  three  hundred 
dollars  was  due  to  the  plaintiff,  but  defendant  claimed 
that,  as  the  sales  were  illegal,  he  was  entitled  to  recover 
back  the  money  paid.  The  result  of  the  trial  was  that 
the  court  directed  the  jury  to  return  a  verdict  for  the 
defendant  for  $742.50.  The  plaintiff  presented  a  motion 
for  a  new  trial,  which  motion  was  sustained,  and  defend- 
ant appeals. 

Qeo.  W.  Paine  and  Beach  <fc  Hoyiy  for  appellant. 

Macy^  Sweeny  <fe  Jones  and  ^Macomber  &  Son^  for 
appellee. 

RoTHEOCK,  C.  J. — The  beer  in  question  was  sold  by 
the  plaintiff  to  the  defendant  in  the  year  1885.  At  that 
time  the  board-  of  supervisors  was  authorized  by  law  to 
grant  permits  for  the  sale  of  intoxicating  liquora  for 
medicinal,  culinary,  mechanical  and  sacramental  pur- 
poses. The  plaintiff  had  such  a  permit,  but  was 
unable  to  make  such  proof  thereof  as  the  court  thought 
to  be  sufficient;  and  for  that  reason  a  verdict  was 
ordered  for  the  defendant.  In  the  motion  for  a  new 
trial  the  plaintiff  claimed  that  he  discovered  evidence, 
after  the  verdict,  which  established  the  fact  that  he  was 
authorized  to  sell  liquors  by  a  permit  from  the  board 
of  supervisors  of  Polk  county.  The  court,  after  an 
examination  of  the  showing,  and  in  the  exercise  of  its 
discretion,  ordered  a  new  trial. 

It  is  claimed  by  counsel  for  appellant  that  the  court 
abused  its  discretion,  because  the  evidence  ought  not  to 
be  regarded  as  newly  discovered,  but  that  it  should 
have  been  procured  before  the  trial.  It  appears  from 
the  affidavits  attached  to  the  motion  for  a  new  trial 
that  before  the  trial  the  auditor's  office  of  Polk  county 
was  diligently  searched  for  the  records  and  original 
papers  pertaining  to  the  application  and  granting  of  a 
permit  to  the  plaintiff.  After  the  trial, ,  another  search 
was  instituted  in  a  room  formerly  occupied  by  the  board 
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of  supervisors,  and  now  used  as  a  janitor's  room.  Said 
room  was  not,  at  the  time  of  the  search,  occupied  by 
the  auditor  for  any  purpose.  The  original  pai)er8  were 
found  on  this  last  search,  from  which  it  appears  with- 
out doubt  that  the  plaintiff  was  the  holder  of  a  proper 
permit  when  he  sold  the  beer  in  question  to  the  defend- 
ant. We  need  not  set  out  these  papers.  It  is  enough 
to  say  that  among  them  was  found  what  appears  to 
be  a  full  record  of  the  proceedings,  including  a  record 
entry  or  permit  to  the  plaintiff,  in  due  form,  in  which 
it  is  recited  that  all  the  requirements  of  the  law  were 
complied  with,  and  that  on  the  eighth  day  of  January, 
1886,  the  board  of  supervisors  granted  the  permit.  This 
order  of  the  board  of  supervisors,  or  permit  in  the  form 
of  an  order,  was  unquestionably  sufficient  authority  to 
plaintiff  to  sell  the  beer  according  to  law ;  and,  in  an 
action  to  recover  for  beer  sold,  it  was  sufficient  evidence 
of  authority,  without  any  further  showing,  and  in  our 
opinion  the  showing  that  the  evidence  was  newly  dis- 
covered was  sufficient.  We  think  the  order  of  the 
district  court  was  not  an  abuse  of  its  discretion  ;  and  it 
is  to  be  remembered  that  this  court  seldom  interferes 
with  a  ruling  of  the  court  below  granting  a  new  trial, 
and  that  a  stronger  case  should  be  made  to  justify  the 
interposition  of  this  court  when  a  new  trial  has  been 
granted  than  when  it  has  been  refused.  See  cases  cited 
in  1  McClain's  Dig.  72.  The  order  of  the  district  court 
granting  a  new  trial  will  be  Affirmed. 


£  JH  Dent  y.  Powell  et  ah 


ContraotB :  reasonable  time  to  comply  wfth  :  Bvn)ENCB :  msrauo- 
TiON.  Where  a  party  to  a  contract  has,  from  the  nature  of  the 
case,  as  known  to  all  the  parties,  a  reasonable  time  to  perform  on 
his  part,  what  that  time  is  should  be  determined  from  a  consider- 
ation of  evideace  as  to  the  acts  necessary  to  be  done,  and  the  time 
required  to  do  them ;  but  an  instruction  that  '*  such  reasonable 
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time  would  be  such  time  as  men  of  ordinary  skill  and  prudence 
would  deem  requisite,*'  is  field  erroneous,  because,  first,  the 
naked  opinions  of  such  men,  not  based  upon  facts  established  by 
the  evidence,  are  not  admissible  in  such  a  case  :  and,  second,  no 
such  opinions  were  in  fact  shown  by  the  evidence. 

Appeal  from  Woodbury  District  Court. — Hon.  George 

W.  Wakefield,  Judge. 

Piled,  June  3,  1890, 

« 

Action  to  recover  for  money  received  by  defend- 
ants as  plaintiflE's  agent.  There  was  a  judgment  upon 
a  verdict  for  defendants.    Plaintiff  appeals. 

Hubbard,  Spalding  &  Taylor  and  Argo  &  McDuffle^ 
for  appellant. 

Maries  <fe  Mould  and  Taylor^  Healey  &  Sherman^ 
for  appellees. 

Beck,  J. — I.  The  defendants  allege  in  their  answer 
that  they  entered  into  a  contract  with  plaintiflE  wherein 
they  undertook  to  "find  a  purchaser"  for  certain  land 
at  a  specified  price,  for  which  they  were  to  receive  as 
compensation  $1,133.33;  that  they  found  a  purchaser 
for  the  land,  and  made  a  sale  thereof,  receiving  from 
the  purchaser  five  hundred  dollars  as  part  payment, 
which  is  the  money  for  which  plaintiff  seeks  to  recover 
in  this  suit.  In  another  count  of  the  answer,  defend- 
ants plead  a  counter-claim  to  recover  $633.33,  balance 
due  them  upon  the  contract  for  the  sale  of  the  land. 
There  was  evidence  showing  that  defendants  did  "find 
a  purchaser"  for  the  land,  and  settled  the  terms  of  sale 
with  him  ;  that  the  five  hundred  dollars  was  paid  by 
the  purchaser ;  that  there  was  delay  in  the  consumma- 
tion of  the  sale,  through  the  taop  that  plaintiff  had 
not  a  deed  for  the  land,  holding  it  under  a  lease  with 
the  Agricultural  College;  that  the  deed  was  finally 
obtained ;  and  that  the  purchaser  then  did  not,  through 
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inability  to  raise  the  money,  make  the  payment  pro- 
vided for  in  the  contract.  Plaintiff  made  due  effort  to 
have  the  purchaser  perform  his  contract,  but  failed  of 
success,  and  thereupon  settled  the  business  by  an 
arrangement  under  which  the  contract  was  terminated 
on  condition  that  plaintiff  retain  the  five  hundred 
dollars. 

II.  The  district  court  held,  and  so  instructed  the 
jury,  that  the  burden  rested  upon  defendants  to  show 
that  they  found  a  purchaser  who  was  able,  ready  and 
willing  to  take  the  land  upon  the  terms  agreed  upon. 
Evidence  was  admitted  by  the  court,  against  plaintiff's 
objection,  tending  to  show  transactions  and  payments 
made  by  the  purchaser  at  the  time  the  contract  of  sale 
was  made  with  him,  for  the  purpose  of  establishing  his 
ability  to  perform  the  contract.  The  admission  of  this 
evidence  is  the  subject  of  complaint  by  plaintiff.  We 
are  not  wholly  agreed  upon  its  admissibility,  and, 
therefore,  do  not  rule  on  the  point,  as  on  another 
ground  the  judgment  of  the  district  court  must  be 
reversed. 

III.  The  defendants  claim  that  the  failure  of  the 
trade  was  attributable  to  the  delay  by  plaintiff  in  pro- 
curing the  deed  to  himself  for  the  land.  As  applicable 
to  this  position,  the  court  gave  the  following  instruc- 
tions, which  are  the  ground  of  an  objection  urged  by 
plaintiff:  ''7.  If  you  find  from  the  evidence  that 
defendants  found  purchasers  of  plaintiff's  land  about 
March  2,  1887,  and  that  plaintiff  at  that  time  was  not  in 
condition  to  transfer  the  title  because  he  held  the  same 
under  an  Agricultural-College  lease,  and  that  the  condi- 
tion of  his  title  had  been  made  known  to  the  defend- 
ants as  his  agents,  and  also  to  the  purchasers,  then  the 
plaintiff  would  be  entitled  to  a  reasonable  time  in  which 
to  procure  his  patent  from  the  state  of  Iowa,  if  no  time 
therefor  was  agreed  upon  between  the  parties.  But 
such  reasonable  time  would  be  such  time  as  men  of 
ordinary  skill  and  prudence  would  deem  requisite  to 
obtain  such  title,  under  the  circumstances,  and  would 
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not  include  delays  wholly  unexpected  by  persons  of 
ordinary  skill  and  prudence,  in  the  management  of 
their  affairs."  In  our  opinion,  this  instruction  is  plainly 
erroneous.  It,  in  effect,  directs  the  jury  that  the  ques- 
tion as  to  what  would  be  a  reasonable  time  for  procur- 
ing the  deed  is  to  be  determined  by  the  opinion  of  men 
of  "ordinary  skill  and  prudence."  The  plaintiff  was 
required  to  exercise  reasonable  diligence  in  his  efforts 
to  obtain  the  deed,  and  of  course  was  entitled  to  the 
time  required  in  the  exercise  of  such  diligence.  Now, 
to  determine  that  question  of  time,  facts  as  to  the  acts 
to  be  done,  and  the  time  required  to  do  these  acts,  were 
subjects  of  consideration,  and  should  be  shown  by 
proper  evidence.  Upon  such  proof  the  jury  should 
determine  the  question.  It  may  be  that  the  opinion  of 
one  familiar  with  such  business,  based  upon  evidence 
showing  what  was  necessary  to  be  done  to  procure  the 
deed,  and  other  matters,  would  be  competent.  But 
the  jury  could  not  be  guided  by  the  independent  opin- 
ions of  men  "of  skill  and  prudence,"  not  based  upon 
the  facts  established  by  the  evidence.  It  is  proper  to 
say  that,  even  if  the  opinions  "  of  men  of  skill  and  pru- 
dence" could  be  considered  by  the  jury,  there  was  no 
evidence  showing  the  opinions  of  men  of  that  character. 
The  instruction  is  not  only  erroneous,  but  is  not  appli- 
cable to  any  evidence  in  the  case.  For  the  error  in  this 
instruction  the  judgment  of  the  district  court  is 

Reversed. 


Mathews  v.  The  City  of  Cedar  Rapids  et  al. 

1.  Personal  Injury:  open  area  in  smEWALK:  gontributort 
NEOLIOENCE :  nrsTRUCTiON.  Under  a  weU-lighted  and  attractive 
show  window  in  a  city,  there  was  an  open  area  way,  about  five  and 
a  half  feet  long  and  fifteen  inches  wide,  extending  about  five 
inches  of  its  width  into  the  sidewalk,  and  the  other  ten  inches 
under  the  building,  whose  wall  over  the  opening  was  about  three 
feet  above  the  level  of  the  walk.  Plaintiff,  while  passing  by,  was 
attracted  to  the  window,  and  fell  into  the  opening,  and  was 
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injured.  In  an  action  against  the  owner  of  the  building  and'  the 
city,  plaintiff 's  testimony  showed  that  by  looking  he  could  plainly 
have  seen  the  opening.  The  court  instructed,  on  the  subject  of 
contributory  negligence,  that  it  was  plaintiff  *s  duty  to  **u8e  his 
eyes,  and  look  where  he  was  walking,  and  avoid  all  obstacles 
which  were  dangerous  in  their  character,  and  which  were  plainly 
visible,  and  not  obscured."  Held  that  the  instruction  was  errone- 
ous, because,  when  taken  in  connection  with  plaintiff  *tf  own  testi- 
mony, it  was  equivalent  to  a  holding,  as  matter  of  law,  that  he 
was  guilty  of  contributory  negligence,  whereas  that  was  a  question 
for  the  jury,  to  be  determined  from  all  the  facts  in  the  case ;  sinc(» 
it  is  certain  that,  under  the  facts,  different  minds  might  reasonably 
reach  different  conclusions  as  to  whether  plaintiff  did  not  take  all 
the  care  that  was  required  of  him  as  a  reasonably  prudent  man, 
under  the  circumstances.  (See  opinion  tor  cases  followed  and 
distinguished.) 


3,     :   :   EVIDENCE :    fobmeb  accidents.    In  such  case, 

under  the  rule  of  Hudson  v.  Railway  Co.,  59  lo^va,  581,  evidence 
that  other  parties  had  previously  fallen  into  the  saiue  opening,  and 
that  the  owner  of  the  building  had  been  informed  o.*  the  fact,  was 
inadmissible. 

3.  Appeal:  no  reversal  for  appellee.  Where  there  was  judg- 
ment for  both  defendants  for  costs,  and  plaintiff  alone  appealed, 
this  court  cannot  say  that  upon  the  undisputed  facts  one  of  the 
defendants  is  in  no  event  liable,  since  that  question  was  not  passed 
upon  by  the  trial  court,  and  is  not  raised  by  plaintiff's  assignments 
of  error. 

Appeal  from  Linn  District  Court. — Hon.  J.  H. 

Preston,  Judge. 

Filed,  June  3,  1890. 

On  the  evening  of  October  6,  1888,  the  plaintiff  was 
walking  along  Second  street,  in  the  defendant  city,  and 
was  injured  by  falling  through  the  walk  close  to  and  in 
front  of  a  store-building  owned  at  the  time  by  defendant 
Mansfleld.  The  opening  through  which  plaintiff  fell  is 
a  part  of  what  is  known  as  an  **area  way,"  quite  com- 
mon in  cities,  and  designed  to  admit  light  and  air  to 
the  basement.  It  was  about  five  and  one-half  feet  in 
length,  and  about  fifteen  or  sixteen  inches  in  width. 
The  length  of  the  opening  was  along  the  front  of  the 
building.     Of    the    width  of  the  opening,  about   five 
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inches  was  in  the  street  or  sidewalk  proper ;  the  balance 
of  the  width  being  back  of  the  lot  line,  and,  in  a  sense. 
Tinder  the  building.  That  is,  the  construction  of  the 
window  of  the  building  is  such  that  its  base  is  some 
three  feet  above  the  level  of  the  walk,  and  over  the  part 
of  the  opening  not  in  the  sidewalk.  The  depth  of  the 
opening  or  hole  into  which  the  plaintiflf  fell  is  about 
nine  feet.  The  opening,  being  in  the  area  way,  was  not 
a  part  of  the  walk  used  in  passing  along  the  street. 
The  opening  in  question  was  in  front  of  a  large  show 
window  brilliantly  lighted  with  electric  lights,  and  in 
which  was  an  attractive  display  of  goods.  It  was  to 
observe  this  display  that  the  plaintiff  turned  from  his 
course  along  the  walk,  and,  going  to  the  window,  fell 
through  the  opening.  A  more  minute  description  of 
the  surroundings  need  not  be  given.  Plaintiflf  seeks  to 
recover  because  of  the  negligence  of  the  defendants  in 
the  construction  of  the  walk  or  area  way.  For  the  pur- 
poses of  our  consideration,  the  answers  may  be  regarded , 
as  denials,  barring,  perhaps,  some  admissions  of  defend- 
ant Mansfield,  which  may  be  noticed  in  the  opinion. 
There  was  a  verdict  and  judgment  for  the  defendants, 
and  the  plaintiflf  appeals. 

Hormel  &  Harrison^  for  appellant. 

O,  J.  Deacon^  L  N.  Whittam  and  Mills  &  Keeler^ 
for  appellees. 

Granger,  J. — I.     An  exception  is  taken  to  instruc- 
tidn  number  10  given  by  the  court ;  and  we  first  notice 

that,  as  it  seems  to  be  the  principal  ' '  bone 

*  injarr:  open    of  couteutiou  "  in  the  case.     Before  quoting 

area  in  Bide-      ^i.       .      ^         ..  .^    .  ^  -^    • 

•  walk: con-      the  lustruction.   It  IS  proper  to  say  it  is 
negligence:     uudisputed  iu  the  case  that  the  opening 

through  which  plaintiflf  fell  was  in  full 
view  of  one  approaching  the  window,  and  if  plaintiflf,  as 
he  approached  the  window,  had  looked  for  defects  at 
that  place,  he  must  have  seen  it.  It  may  be  said  as  a 
fact  in  the  case  that,   after  he  turned  to  go  to  the 
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window  he  went  until  he  fell,  without  any  thought  as 
to  danger,  looking  only  at  the  attractions  in  the  win- 
dow. In  view  of  these  facts,  the  court  gave  the  follow- 
ing instruction:  **10.  Plaintiff  had  the  right  to  pass 
along  said  street,  and  it  was  the  duty  of  plaintiff,  in 
passing  along  said  walk,  to  act  as  an  ordinarily  prudent 
man  would,  and  walk  as  an  ordinarily  prudent  man 
would  walk.  He  must  use  his  eyeSy  and  look  where  he 
was  walking^  and  avoid  all  obstacles  which  were 
dangerous  in  their  character^  and  which  were  plainly 
visible,  and  not  obscured.  He  must  act  carefully  and 
prudently,  considering  all  the  circumstances  surround- 
ing him.  If  he  did  so,  and  met  with  an  accident  which 
was  caused  by  the  negligence  of  the  defendants,  then  he 
can  recover  for  the  damages  sustained.  If  lie  did  not 
use  such  care  and  prudence,  and  met  with  an  accident, 
then  he  cannot  recover,  although  the  defendants  may 
also  be  negligent." 

The  precise  complaint  is  made  to  the  italicized  por- 
tion of  the  instruction.  After  a  careful  consideration 
of  the  authorities  cited,  and  the  reasoning  given  in  its 
support,  we  think  it  erroneous.  The  instruction  has 
reference  to  the  contributory  negligence  of  the  plaintiff ; 
and,  if  the  italicized  portion  is  omitted,  the  instruction 
seems  to  express  very  fairly  the  rule  as  to  such  negli- 
gence. Rusch  V,  City  of  Davenport^  6  Iowa,  443 ; 
Cotes  V.  City  of  Davenport,  9  Iowa,  227;  Little  tj. 
McGuire,  43  Iowa,  447.  The  rule  is  of  almost  universal 
recognition.  It  is  now  proper  to  inquire  to  what  extent 
the  italicized  portion  would  affect  or  change  the  rule. 
We  think,  reduced  to  fewer  words,  the  instruction 
means  this :  A  person  walking  on  a  public  street  must, 
to  avoid  accidents,  act  as  a  reasonably  prudent  and 
careful  man  would  act,  considering  all  the  circum- 
stances surrounding  him.  He  must  look  where  he  is 
walking,  and  avoid  all  obstacles  which  are  dangerous 
and  plainly  visible.  The  conclusion  from  the  instruc- 
tion is  that  a  reasonably  prudent  man  will  avoid  all 
obstacles  in  his  pathway  that  are  plainly  visible.    The 
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effect  of  the  instruction,  then,  was  to  say  to  the  jury- 
that,  if  the  opening  into  which  the  plaintiff  fell  was 
plainly  visible,  he  could  not  recover ;  and  a  further 
effect  was  to  determine  the  case,  for  the  plaintiff  admit- 
ted in:  his  testimony  that  by  looking  he  could  plainly 
see  the  opening,  and  as  a  consequence  the  question  was 
made  one  of  law,  and  not  one  of  fact  for  the  jury.  It  is 
true  the  question  of  negligence  is  sometimes  one  of  law, 
but  it  is  not  at  all  times,  and  the  rule  to  determine  the 
question  is :  If,  from  the  undisputed  facts,  but  one  con- 
clusion can  reasonably  be  drawn,  then  the  question  is 
one  of  law ;  but  if,  under  the  facts,  different  minds 
might  reasonably  reach  different  conclusions,  it  is  a. 
question  of  fact  for  the  jury.  Milne  v.  Walker,  69 
Iowa,  186 ;  Whitsett  v.  Railway  Co.,  67  Iowa,  160.  See, 
also,  Bennett  v.  Insurance  Co,,  39  Minn.  254  ;  39  N.  W. 
Rep.  488  ;  Railway  Co.  v.  Watson,  15  N.  E.  Rep.  (Ind.) 
824 ;  Barnes  t.  Sowden,  12  Atl.  Rep.  (  Pa.)  804. 

Then  to  the  test :  The  plaintiff  was  passing  along 
a  well-lighted  street.  A  brilliantly  lighted  show  win- 
dow, with  an  attractive  display  of  articles,  arrested  his 
attenti(m.  He  turned,  and  approached  the  window. 
There  was  nothing  above  the  surface  of  the  walk  to 
obstruct  his  approach  or  indicate  danger.  Would  all 
reasonable  minds  concur  in  the  opinion  that  in  approach- 
ing such  a  window  a  person  must  so  far  anticipate  dan- 
ger as  to  look  where  he  walks,  to  know  if  there  are 
openings  into  which  he  might  step  ?  In  this  case  the 
plaintiff  turned,  and  walked  with  his  eyes  constantly 
on  the  exhibits  in  the  window,  and  did  not  see  the 
opening  until  he  fell.  Would  all  say  that  in  so  doing 
he  was  negligent?  In  observing  the  articles,  he  was 
answering  the  manifest  design  of  their  being  placed 
there.  As  placed,  they  were  a  standing  invitation  to 
passers-by  to  view  them.  With  nothing  above  the  sur- 
face of  the  walk  to  prevent,  would  all  persons  agree 
that  it  was  unreasonable  for  one  to  believe  that  the 
invitation  was  to  come  near  and  see,  and  that  for  such  a 
purpose  the  way  was  safe  ?    Is  it  the  rule  that  persons 
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passing  along  the  walk  in  a  city  must  keep  such  a  look- 
out as  to  know  if  there  are  openings  through  which  they 
might  step,  and  that  it  is  negligence,  as  a  matter  of  law, 
not  to  discover  one  that  is  plainly  visible  by  one  observ- 
ing where  he  is  walking  ?  It  is  admitted  that  it  may  be 
as  a  question  of  fact ;  but  is  it  as  a  matter  of  law  ?  Such 
observation  is  not  the  experience  of  persons  in  general. 
They  assume,  as  we  think  they  have  a  right  to,  that  the 
walks  are  made  without  such  defects,  and  observations 
generally  are  as  to  the  obstructions,  or  what  may  be 
encountered  above  the  surface,  as  boxes  or  displays  of 
goods  on  the  walk.  If  one  should  shut  his  eyes  and 
walk  along  the  street,  and  meet  with  an  accident,  all 
might  say  he  was  negligent  because  of  such  fact.  But 
if  he  walked  with  eyes  open,  observing  his  general 
course,  in  the  usual  manner,  with  a  like  result,  although 
he  might  be  negligent  as  a  matter  of  fact,  the  law  would 
not  *  determine  him  so.  The  rule  of  the  instruction 
makes  no  allowance  for  the  attention  being  attracted  to 
other  things,  but  is  fixed  and  unalterable,  and  not  in 
harmony  with  that  announced  in  Murphy  t).  Railway 
Co,^  38  Iowa,  639,  and  Messenger  v.  Pate^  42  Iowa,  443. 
Appellees  cite  with  much  confidence  the  case  of 
TaTin  v.  City  of  Otiumwa^  60  Iowa,  429,  to  support  the 
instruction  given  ;  but  there  is  a  clear  distinction.  In 
that  case  the  plaintiff  and  his  wife  were  just  starting 
with  their  team  on  a  street  in  the  defendant  city,  when 
the  wheel  of  the  wagon  struck  a  stone ;  and  the  wife 
was  injured  by  falling  from  the  wagon.  The  court 
refused  an  instruction  to  the  effect  that  "it  was  the 
duty  of  the  plaintiff's  husband  to  use  care  in  driving, 
and  look  where  he  was  driving,  and  to  avoid  all 
obstacles  which  were  dangerous  in  their  character,  and 
which  were  plainly  visible,  and  not  obscured  ;  and  if  he 
failed  to  do  so,  and  the  plaintiff  was  thereby  injured, 
then  she  cannot  recover."  This  court  held  that  the 
instruction  asked,  or  some  other  applicable  to  the  view 
of  the  facts  stated,  should  have  been  given,  and  said : 
"  When  an  obstruction  is  in  the  street,  in  plain  view  of 
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the  driver  of  a  vehicle,  and  his  attention  is  in  no  man- 
ner diverted  so  as  to  excuse  him  for  not  seeing  the 
obstruction,  and  he  drives  against  it  or  into  it,  he  is 
clearly  guilty  of  contributing  proximately  to  any  injury 
which  may  result."  It  was  a  case  of  an  obstruction 
on  the  surface  pt  the  street,  against  which  there  is 
no  presumption.  All  persons  know  that  temporary 
obstructions  occur  on  streets  and  sidewalks ;  and  it  is 
not  an  unreasonable  rule  to  hold  that  if  in  plain  sight, 
and  there  is  nothing  to  divert  the  attention  of  the  trav- 
eler, he  must  notice  them.  The  distinction  is  this: 
Such  obstacles  as  are  known  to  be  present — as,  for 
instance,  boxes  and  barrels  on  a  sidewalk,  and  vehicles, 
building  material  and  rubbish  in  the  street— challenge 
the  attention  of  the  traveler;  and  if,  without  excuse, 
he  fails  to  observe  them,  and  encounters  them  to  his 
injury,  the  judgments  of  men  would  agree  that  he  was 
negligent.  But  matters  which  he  may  not  anticipate, 
as  likely  to  occur,  do  not  challenge  such  attention ;  and 
a  failure  to  observe  and  avoid  them  is  not,  as  a  matter 
of  law,  negligence.  It  is  also  true  that  what  might,  as  a 
matter  of  law,  be  diligence  on  a  sidewalk,  would  not 
be  in  driving  a  team  on  a  public  thoroughfare  in  a  city. 
Greater  watchfulness  to  avoid  accident  in  the  latter 
case  is  certainly  demanded,  and  for  manifest  reasons. 

From  the  cases  cited,  and  the  reasoning  of  counsel 
for  appellees,  it  is  quite  clear  they  do  not  regard  the 
case  as  one  in  which  the  effect  of  the  instruction  was  to 
hold,  as  a  matter  of  law,  that  the  plaintiff  was  negli- 
gent. But,  as  we  have  stated,  such  is  the  effect,  because 
the  facts  are  undisputed  ;  and  our  holding  is  only  that 
the  instruction  is  erroneous  because  of  such  effect. 
The  two  special  findings  to  the  effect  that  the  light  was 
sufficient  to  enable  a  person  to  see  the  opening,  and 
that,  if  plaintiff  had  looked,  he  could  have  seen  it,  do 
not  change  the  result ;  for  we  have  considered  the  case 
upon  the  theory  of  such  being  the  facts.  The  plaintiff's 
testimony  settled  such  facts,  and  special  findings  were 
not  necessary.     Under    the   rule    of    the   instruction, 
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** ordinary  and  reasonable  care"  required  the  plaintiff 
to  see  the  opening,  as  it  was  plainly  visible ;  and  that 
part  of  the  special  finding  is  without  force. 

II.  Plaintiff  offered  evidence  to  the  effect  that 
other  parties  had  fallen  into  the  same  opening  before 

the  plaintiff,  and  that  defendant  Mansfield 

'  eridenceifor-  had  been  informed  of  the  fact.     The  evi- 

mer  aocidents 

dence  was  refused,  and  the  refusal  is  made 
a  ground  of  complaint.  The  ruling  seems  to  be  sustained 
in  Hudson  v.  Railway  Oo,^  69  Iowa,  581.  If  it  was  an 
original  question  in  this  court,  some  of  ita  members 
might  incline  to  a  different  view.  There  is  a  decided 
conflict  of  authorities  on  the  question. 

Some  other  questions,  as  to  admitting  and  exclud- 
ing testimony,  are  presented,  and  it  seems  to  us  the 
court  must,  in  some  cases,  have  been  governed  in  ita 
rulings  by  its  view  of  the  law  as  to  the  obligation  of 
the  plaintiff  to  see  the  opening,  and  with  that  view 
were  correct.  With  the  view  of  the  law  as  expressed  in 
this  opinion,  that  the  question  is  one  of  fact,  we  have 
no  reason  to  think  the  admission  of  testimony  will  not 
be  in  harmony  with  the  law ;  and  it  is  unnecessary  to 
notice  the  numerous  questions  presented. 

III.  On  behalf  of  the  defendant  city,  it  is  urged 
that  in  any  event  it  is  not  liable,  because  the  injury 

occurred  off  the  usual  traveled  walk  which 
'  revewai'for     the  city  was  required  to  keep  in  repair,  etc. 

If  we  concede  that,  under  the  unquestioned 
facts,  there  is  really  no  cause  of  action  against  the  city, 
we  do  not  see,  under  the  state  of  the  record,  how  we 
can  make  orders  to  that  effect.  Plaintiff  alone  appeals. 
The  questions  for  us  arise  on  his  assignments,  and  they 
are  only  as  to  the  admission  of  testimony  and  the 
Instructions  of  the  court.  If  such  question  had  been 
presented  to  the  court  below,  and  ruled  upon,  it  would 
have  been  a  basis  for  an  assignment  and  ruling  here. 
The  judgment  is  Kbversed. 
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The  State  v.  Voss. 

■ 

The  Same  v.  Kahleh. 

The  Same  v.  Boe. 
The  Same  v.  Tunna, 
The  Same  v.  Coneby. 

IntoxicaUng  laquors :  contempt  of  injungtion  :  sbntbnoe  :  bus- 
pension  OF  EXECUTION.  Defendants  were  found  guilty  of  contempt 
for  violating  injunctions  against  saloon  nuisances  maintained  by 
them,  and  they  were  each  adjudged  to  pay  a  fine,  and  to  be  impris- 
oned in  default  of  such  payment.  The  judgment  in  each  case 
contained  the  following  condition  :  '*  The  execution  of  this  judg- 
ment is  to  be  suspended  during  the  pleasure  of  the  court;  but 
whenever  the  court,  or  one  of  the  judges  thereof,  so  directs,  execu- 
tion and  warrant  of  commitment  are  to  issue."  Held  that  the  court 
had  no  authority  thus  to  suspend  at  pleasure  the  execution  of 
judgment  for  a  crime  committed,  and  that  the  condition  was  void, 
and  of  no  effect  to  delay  execution  of  the  sentence  in  either  case. 

Certiorari  to  Clinton  District  Court. 
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Piled,  June  3,  1890. 

W.  A.  Maginnis  and  W.  L.  Smithy  for  plaintiff. 

P.  B.  Wolfe^  for  defendants. 

Beck,  J. — I.  These  cases,  arising  upon  like  facts, 
and  involving  the  same  principles  of  law,  are  submitted 
for  decision  in  this  court  together,  upon  one  abstract. 
The  records  of  all  the  cases  are  alike.  There  is  no  dis- 
pute upon  the  facts  involved  in  the  cases,  which,  briefly 
stated,  are  these :  The  defendants  were,  by  proper  pro- 
ceedings under  the  statute,  enjoined  from  selling,  unlaw- 
fully, intoxicating  liquors,  of  which  they  were  found 
guilty  in  the  proceedings,  whereby  they  maintained  a 
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nuisance,  which  by  decrees  they  were  enjoined  from 
maintaining.  After  these  '  decrees  were  rendered, 
defendants  continued  to  sell  intoxicating  liquors  con- 
trary to  law,  and  proceedings  were  thereupon  instituted 
to  punish  them  for  contempt.  They  continued  in  con- 
tempt of  the  injunction  until  after  these  proceedings 
were  instituted ;  but,  before  citation  for  them  to  answer 
in  the  proceedings  was  served,  they  ceased  to  disobey 
the  injunction,  and  .quit  selling  intoxicating  liquors, 
thus  abating  the  nuisance.  Upon  the  hearing  in  these 
proceedings  the  court  found  that  defendants  had  violated 
the  injunction  by  selling  intoxicating  liquors,  and  were 
in  contempt,  and  subject  to  punishment  therefor,  and  in 
each  case  entered  a  judgment  for  a  fine  of  five  hundred 
dollars  against  the  defendant  therein,  and  an  order  that 
he  stand  committed  to  the  county  jail  for  thirty  days 
unless  the  fine  and  costs  be  sooner  paid.  The  judgment 
contains  a  condition  in  this  language :  *'  The  execution 
of  this  judgment  is  to  be  suspended  during  the  pleasure 
of  the  court;  but,  whenever  the  court,  or  one  of  the 
judges  thereof,  so  directs,  execution  and  warrant  of 
commitment  are  to  issue.  The  clerk  is  to  pay  W.  A. 
Maginnis  and  W.  L.  Smith,  attorneys  in  said  cases,  ten 
per  cent.,  of  the  fine  paid,  whenever  the  said  fine,  or 
any  part  thereof,  is  paid."  The  validity  of  this  condi- 
tion is  involved  in  the  only  question  arising  in  the  case. 

II.  Certiorari  is  provided  by  statute  for  the  review 
of  proceedings  to  punish  for  contempt,  and  appeal 
does  not  lie  in  such  cases.     Code,  sec.  3499. 

III.  The  question  of  the  case  is  a  simple  one,  and 
demands  but  brief  discussion.  The  condition  of  the  judg- 
ment puts  its  execution  wholly  within  the  discretion  of 
the  court  below,  whether  that  discretion  be  exercised 
with  or  without  justice  or  reason.  If  it  be  the  pleasure 
of  that  court,  process  may  never  be  issued  upon  the  judg- 
ment. The  case  is  this :  We  find  a  judgment  for  a 
fine  against  defendant,  which  can  only  be  enforced  at 
the  pleasure  of  the  court.  The  judgment  is  thus  sus- 
pended, and  the  state  is  defeated  of  the  remedy  provided 
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by  law,  upon  the  exercise  of  the  pleasure  of  the 
district  court.  If  the  power  to  do  this  exists  in  a  case 
of  contempt,  it  must  exist  in  all  cases  punishable  by 
fine  and  imprisonment.  The  law  is  no  respecter  of  per- 
sons. One  violator  of  law  possesses  no  rights  of  immu- 
nities not  held  by  another.  It  follows,  then,  that  all 
fines  and  penalties  prescribed  by  law  may  be  collected, 
only  when  it  accords  with  the  pleasure  of  the  court  in 
which  judgment  is  rendered  therefor.  The  claim  of  the 
validity  of  the  condition  of  the  judgment  leads  to  the 
most  absurd  results.  It  is  hardly  necessary  to  say  that 
it  is  based  upon  no  statute. 

IV.  It  is  shown  by  a  stipulation  filed  in  the  case 
that  the  defendants  had,  l^efore  the  entry  of  the  judg- 
ments, but  after  the  proceedings  were  begun  wherein 
they  were  entered,  ceased  to  violate  the  law  by  main- 
taining a  nuisance  for  the  unlawful  sale  of  intoxicating 
liquors.  The  same  stipulation  shows  that  they  were 
guilty  of  contempt,  and  continued  to  violate  the  law  and 
disobey  the  injunction  of  the  court  until  after  the  con- 
tempt proceedings  had  been  executed.  The  fact  that  the 
defendants  had  ceased  to  violate  the  law  is  urged  as  the 
ground  upon  which  the  order  suspending  the  judgment 
was  rightly  made.  It  has  never  been  understood  that 
the  refonnation  of  a  violator  of  the  law — the  turning 
away  from  crime  to  an  honest  life — will  defeat  punish- 
ment for  past  offenses.  It  may  mitigate  punishment, 
but  will  not  wholly-  defeat  it.  It  may  be  the  ground  of 
a  pardon.  But  in  this  case  the  punishment  is  not  miti- 
gated, but  suspended.  If  it  be  the  pleasure  of  the 
court  never  to  direct  the  execution,  the  effect  of  a  par- 
don is  had  without  the  authority  of  the  law.  It  is 
simply  the  case  of  the  court  arresting  execution  during 
the  pleasure  of  the  judge,  without  authority  of  the  law. 

V.  The  court,  in  a  proper  case,  may  arrest  judg- 
ment to  attain  the  ends  of  justice,  but  not  to  defeat  the 
remedy  sought  by  plaintiff,  which  is  the  effect  of  the 
order  suspending  the  execution.  If  judgment  be  sus- 
pended)  the  action  stands  for  disposition  in  the  future 
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as  provided  by  law.  In  this  case  the  action  is  disposed 
of, — is  ended  by  judgment;  and  the  plain tiflE's  remedy 
is  indefinitely  suspended,  or  wholly  cut  oflf,  by  the 
order  suspending  execution  during  the  pleasure  of 
the  judge  of  the  court.  The  distinction  between  sus- 
pending judgment  and  suspending  execution  is  obvious, 
and  need  not  be  further  pointed  out.  Counsel  for  the 
defendants  cite  in  support  of  the  action  of  the  court 
below  the  following  cases :  People  v.  Mueller^  15  Chi. 
Leg.  N.  364 ;  Com.  v.  Dowdican,  115  Mass.  136 ;  State 
V.  Addy^  43  N.  J.  Law,  113 ;  Weather  v.  People^  33 
Mich.  297.  These  are  cases  wherein  sentence  after  the 
verdict  was  suspended, — a  very  different  thing  from  the 
suspension  of  execution  after  judgment  on  sentence. 

In  our  opinion  the  order  of  the  district  court  sns* 
pending  execution  is  without  the  authority  of  law,  and 
should  be  declared  null  and  void. 

Judgment  for  plaintiff. 
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Remey  v.  The  Board  op  Equalization  of  City  of 

Burlington. 


1. 


2. 


8. 


Certiorari:  ueturn  to  writ:  timb  fob  making:  lihitation: 
Section  8224  of  the  Ck>de,  providing  that  no  writ  of  certiorari  shall 
be  granted  more  than  twelve. months  after  the  action  alleged  to 
have  been  illegal  was  taken,  does  not  require  that  return  to  the 
writ  be  made  within  that  time. 

:  DEFBcnvB  SERVICE :  WAIVER  BY  APPBARANCB.    Where  a 


writ  of  certiorari  was  directed  to  the  mayor,  city  council  and 
clerk  of  defendant,  but  was  served  on  the  mayor  and  clerk  only, 
the  defect  in  service,  if  any,  was  cured  by  the  subsequent  appear* 
ance  and  return  made  by  the  members  of  the  council. 

Taxation:  dohioilb:  evidencb.  On  certiorari  to  correct  the 
proceedings  of  the  defendant's  board  of  equalization  in  assessing 
plaintiff  on  account  of  her  moneys  and  credits, — she  claiming  to 
be  no  longer  a  citizen  of  Iowa,  but  of  the  District  of  Columbia, — 
the  evidence  is  considered  (see  opinion),  and  held  sufficient  to 
justify  the  district  court  in  sustaining  her  claim.  The  findings  of 
fact  by  the  court  in  such  a  case  stand  as  the  verdict  of  a  jury. 
( See  Code,  sec.  8223.) 
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4.      :  RAISING  ASSESSMENT  UPON  equalization:   REMEDY:    CERTI- 

ORARi  OR  APPEAL.  Where  there  is  jurisdiction  to  assess,  and  the 
board  of  equalization  makes  an  erroneous  or  excessive  assessment, 
the  remedy  of  the  taxpayers  is  by  appeal,  and  not  by  certiorari ; 
but  where  there  is  no  jurisdiction  to  make  any  assessment,  as  in 
this  case,  where  the  board  assessed  plaintiff  on  her  moneys  and 
credits  after  she  had  removed  her  domicile  from  the  state  of  Iowa, 
held  that  certiorari  was  the  proper  remedy.  (See  opinion  for 
cases  cited.) 

Appeal  from  Des  Moines  District  Court. — Hon.  C.  H. 

Phelps,  Judge. 

Piled,  June  3,  1890. 

Proceeding  by  certiorari  to  have  set  aside  the 
assessment  of  certain  personal  property,  and  taxes 
levied  thereon.  There  was  a  trial  by  the  court,  and  a 
judgment  in  favor  of  plaintiff.     The  defendant  appeals. 

Seerley  &  Clark,  for  appellant. 

P.  Henry  Smyth  &  Son  and  Poioer  &  Huston,  for 
appellee. 

• 

Robinson,  J.  — The  plaintiff  is  a  native  of  the  city 
of  Burlington,  and  resided  therein  until  the  year  1884. 
In  October  of  that  year,  she  left  Iowa,  and  has  since 
that  time  resided  with  her  husband,  who  is  a  naval 
officer  in  the  navy-yard  at  Washington,  D.  C,  and 
at  Norfolk,  Virginia.  In  May,  1888,  the  defendant 
appointed  an  advisory  committee  on  the  equalization  of 
assessments.  On  the  eleventh  day  of  the  same  month 
the  committee  made  the  following  report:  **Your 
advisory  committee  recommend  that  the  following 
assessments  be  increased  as  indicated.  *  *  *  Mary 
J.  Remey,  nothing  to  twenty  .thousand  dollars."  At 
an  adjourned  meeting,  held  on  the  twenty-first  day  of 
the  month,  to  consider  the  proposed  changes  in  assess- 
ments, the  plaintiff  appeared  by  attorney,  and  objected 
to  the  proposed  increase  in  her   assessment    on    the 
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ground  that  she  was  not  a  resident  of  Iowa,  but  of  Vir- 
ginia. Her  objection  was  supported  by  an  affidavit  as 
to  her  alleged  place  of  residence.  Her  objection  was 
disregarded,  and  her  assessment  was  increased  as 
recommended  by  the  committee.  The  petition  in  this 
case  was  filed  on  the  fourteenth  day  of  July,  1888,  and 
the  writ  was  issued,  and  on  the  sixteenth  day  of  that 
month  was  served  on  the  mayor  and  clerk  of  the  city  of 
Burlington.  On  the  twenty-sixth  day  of  December, 
1888,  the  defendant  appeared  generally,  and  demurred 
to  the  petition  on  the  ground  that,  although  it  alleged 
that  plaintiff  had  abandoned  the  city  of  Burlington  as  a 
residence,  with  no  intention  of  returning  thereto,  it  did 
not  show  that  she  had  acquired  a  residence  elsewhere. 
On  the  nineteenth  day  of  January,  1889,  the  clerk  filed 
the  proceedings  of  defendant,  so  far  as  they  relate  to 
the  matter  in  controversy.  February  11,  1889,  defend- 
ant asked  leave  to  withdraw  the  demurrer,  and  asked 
for  one  week  in  which  to  file  an  answer.  On  the  thirty- 
first  day  of  May,  1889,  the  mayor  and  clerk  made  return 
to.  the  writ,  showing  the  proceedings  of  the  board,  but 
alleging  that  they  were  not  members  of  it.  On  tho 
same  day  they  filed  a  motion  to  dismiss  the  proceedings, 
on  the  ground  that  they  were  not  members  of  the  board 
of  equalization,  but  were  the  only  parties  served  with 
the  writ,  and  on  the  further  ground  that  the  remedy  of 
plaintiff  was  by  appeal,  and  not  by  certiorariy  for  the 
reason  that  the  board  had  acted  within  its  jurisdiction. 
The  motion  was  overruled,  and  the  members  of  the 
council  of  the  city  of  Burlington  for  the  year  which 
commenced  in  March,  1888,  filed  a  return  to  the  writ. 
The  return  alleged  that  none  of  the  members  of  the 
council  had  been  served  with  the  writ,  or  any  notice  of 
this  proceeding,  and  that  the  proper  remedy  of  plaintiff 
was  by  appeal,  and  not  by  certiorari.  The  proceedings 
of  the  board  were  set  out  in  the  return.  The  court 
found  that  on  the  first  day  of  January,  1888,  and  for  a 
long  time  prior  thereto,  the  domicile  of  plaintiff  was  in 
the  city  of  Washington,  and  that  defendant  had  no 
jurisdiction  to  make  the  assessment  in  question.    It 
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was  declared  void,  and  the  collection  of  taxes  thereon 
was  prohibited. 

I.  Appellant  contends  that  the  court  had  no  juris- 
diction to  try  the  cause,  for  the  reason  that,  while  the 

writ  was  directed  to  the  mayor,  city  coun- 
'return  to    *    cil  and  clerk  of  the  city  of  Burlineton,  it 

writ:  time  for  "^  T     i      , 

makine:  was  Only  served  on  the  mayor  and  clerk, 
and,  therefore,  that  jurisdiction  of  the 
board  of  equalization  was  not  acquired ;  that,  as  the 
board  did  not  make  return  to  the  writ  until  after 
the  expiration  of  one  year  from  the  time  the  action  of 
the  board  complained  of  was  taken,  such  return  did  not 
confer  jurisdiction.  Section  3224  of  the  Code  provides 
that  no  writ  shall  be  granted  more  than  twelve  months 
after  the  action  alleged  to  have  been  illegal  was  taken  ; 
and  it  may  be  conceded,  for  the  purposes  of  this  case, 
that  the  writ  could  not  be  issued  after  that  time  by 
agreement  of  parties.  But  the  writ  was  issued  in  this 
case  in  due  time.  Its  purpose  was  to  bring  the  defend- 
ant into  court,  and  compel  a  proper  return  thereto.  The 
defendant  entered  an  appearance  to  the  proceeding 
before  the  expiration  of  the  twelve  months  specified  in 
the  statute.  The  members  of  the  council,  it  is  true, 
made  their  return  after  that  time.  But  it  is  not  required 
that  the  return  be  made  within  the  time  aforesaid. 

,  .  ^^^^^    We  think  the  defects  in  the  writ,  and  in 

wSi^S^T*     ^^  service  thereof,  if  any,  were  cured  by 
appearance.    )^^  subscqueut  appearance  of  the  necessary 
parties.     See  RicJiman  v.  Board  of  Supervisors^    70 
Iowa,  629. 

II.  It  is  insisted  by  appellant  that  the  evidence  does 
not  show  that  plaintiff  has  acquired  a  domicile  since  she 
3  taxatioh  :      1®'*   lowa,   iu  1884,   and  that,   under    the 

e^denie  *  admitted  facts  of  the  case,  the  burden  is  on 
her  to  show  that  she  had  a  domicile  outside 
the  state  on  the  first*  day  of  January,  1888.  The  action 
is  to  be  prosecuted  by  ordinary  proceedings,  so  far  as 
applicable,  and  an  appeal  lies  as  in  other  ordinary 
actions.  Code,  sec.  3223.  The  findings  of  fact  of  the 
district  court,  therefore,  must  stand  as  the  verdict  of  a 
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jary.  The  evidence  authorized  the  coart  to  find  that 
plaintiff  removed  from  this  state  in  October,  1884,  with- 
out any  intention  of  returning  thereto ;  that  she  has 
actually  resided  in  Washington  and  Norfolk  since  that 
date ;  that  her  residence  at  Norfolk  has  been,  and  is, 
temporary,  and  was  caused  by  the  fact  that  her  husband 
has  been  stationed  there  a  part  of  the  time  since  she 
left  Iowa ;  that  in  April,  1886,  plaintiff  was  residing 
with  her  husband  at  the  navy-yard  at  Washington,  and 
at  that  time  they  decided  to  make  that  city  their  perma- 
nent home,  and  from  that  time  have  constantly  adhered 
to  the  decision  then  formed.  Plaintiff  still  owns  her 
former  home  in  Burlington,  and  has  some  faraiture 
stored  therein  ;  but  she  has  not  used  it,  nor  has  she  been 
in  Burlington,  since  she  left,  in  1884.  We  conclude 
that  the  finding  of  the  district  court,  as  to  residence, 
has  ample  support  in  the  evidence. 

III.     It   is  contended    that  plaintiff  should  have 
sought  her  remedy  by  appealing  from  the  action  of 

4. :  raising    defendant  of  which  she  complains,  and  not 

S^oT^ual  by  certiorari.  In  the  case  of  Macklot  v. 
^X^^^^'  Oity  of  Davenport,  17  Iowa,  380,  the 
rari  or  appeal,  ^^g^gg^j.  j^g^^  increased  the  assessment  of 

plaintiff  by  adding  thereto  the  sum  of  ten  thousand 
dollars  for  moneys  and  credits.  It  was  held  that  the 
remedy  of  plaintiff  was  by  appeal.  The  doctrine  of  that 
case  was  approved  in  Nugent  v.  Bates,  51  Iowa,  77,  and 
Powers  0,  Bovmian,  63  Iowa,  359,  but  in  each  case  the 
property-owner  was  a  resident  of  this  state.  In  the 
Macklot  case,  it  was  said  there  was  no  question  as  to 
the  jurisdiction  and  authority  of  the  city  to  tax  the 
money  and  credits  of  the  plaintiff  after  deducting  the 
gross  amount  of  the  bona-fide  debts  owing  by  him,  and 
it  was  found  to  be  a  case  of  over  assessment.  But  it 
was  said  that  there  is  a  clear  distinction  between  a  case 
of  erroneous  or  over  assessment,  and  a  case  of  assessment 
without  authority,  as  one  made  under  an  unconstitu- 
tional law,  or  one  made  of  property  exempt  from  tax- 
ation, or  one  of  property  for  the  assessment  of  which 
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the  law  has  made  no  provision.  That  distinction  was 
recognized  in  Powers  v.  Bowman^  supra.  In  this  case 
it  was  conceded  of  record,  although  not  shown  by  the 
pleadings,  nor  by  the  proceedings  of  defendant,  that 
plaintiff  was  assessed  two  hundred  and  fifty  dollars 
on  account  of  household  and  kitchen  furniture.  The 
correctness  of  that  assessment  is  not  in  any  manner 
involved  in  this  appeal.  The  fact  that  such  assess- 
ment was  made  on  account  of  property  within  the 
state  did  not  give  defendant  jurisdiction  to  assess  other 
property,  and  especially  property  not  claimed  to  be 
within  the  state,  in  fact.  It  is  not  a  case  where  the 
board,  having  jurisdiction  to  assess  the  personal  prop- 
erty of  a  person  by  reason  of  his  residence,  errs  in 
making  the  assessment  too  large.  In  Barber  v.  Farr^  54 
Iowa,  57,  the  plaintiff  had  been  assessed  in  Fayette 
county  for  moneys  and  credits,  although  at  the  time  he 
was  a  resident  of  the  county  of  Bremer.  This  court 
held  that  the  property  in  question  was  assessable  and 
taxable  at  the  place  of  the  owner's  residence,  and  that 
an  assessment  elsewhere  was  void.  It  further  held  that 
the  assessment  was  not  merely  irregular  and  erroneous 
as  being  excessive,  but  that  it  was  made,  without 
authority  of  law,  on  property  not  liable  to  taxation  in 
Fayette  county,  and  that  it  was  void.  "  Where  one  has 
no  domicile  within  the  state,  he  is  not  assessable  there 
for  any  mere  personal  tax  not  connected  with  actual 
presence  of  property  or  business  within  its  jurisdiction, 
though  he  himself  may  formerly  have  been  domiciled 
in  the  state,  and  may,  at  the  time,  be  within  it." 
Cooley,  Taxation,  869,  372.  It  follows,  from  the  rule 
announced  in  these  authorities,  that  the  assessment  in 
question  was  void  because  defendant  had  not  the  juris- 
diction to  make  it.  In  Hoycev.  Jenney^  50  Iowa,  679,  it 
was  said  that  where  the  board  of  equalization  was  with- 
out jurisdiction,  there  was  no  validity  in  the  judgment 
it  rendered  in  adding  to  the  assessment  of  the  plaintiff ; 
that  an  appeal  therefrom  could  not  be  prosecuted ;  and 
that  certiorari  was  the  proper  remedy.  See,  also, 
Dickey  ©.  County  of  PolJc^  58  Iowa,  287. 
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Appellant  cites  authorities .  alleged  to  support  its 
claim  that  plaintiff's  proper  remedy  was  by  appeal,  but 
we  do  not  think  they  are  in  point.  In  Polk  County  v. 
City  of  Des  Moines^  70  Iowa,  361,  it  was  held  that  the 
board  of  equalization  had  jurisdiction  of  the  matter  of 
changing  the  assessment  of  defendant,  and,  therefore, 
that  certiorari  would  not  lie.  The  cases  of  Tiedt  v. 
Carstensen^  61  Iowa,  334;  Smith  v.  SupervisorSj  30 
Iowa,  631,  and  Hansom  v.  Cummins^  66  Iowa,  137,  do 
not  in  any  manner  conflict  with  the  views  we  have 
announced. 

We  conclude  that  plaintiff  is  entitled  to  the  relief 
she  demands,  and  that  her  proper  remedy  is  by  certi- 
orarL    The  judgment  of  the  district  court  is 

Afmbmed. 


Miller  v.  Terkeldsen  et  al. 

Appeal :  trial  db  novo  :  EvmsNOB  wanting-.  Where  it  appears,  on 
an  appeal  from  a  judgment  in  equity,  that  appellant's  abstract 
does  not  contain  all  the  evidence  offered  and  received  in  the  court 
below,  there  can  be  no  trial  de  novo  in  this  court. 

Appeal  from  Jasper   District   Court. — Hon.   W.   R. 

Lewis,  Judge. 

Filed,  June  8,  1890. 

This  is  an  action  upon  an  administrator's  bond. 
The  plaintiff  was  a  creditor  of  the  est-ate,  and  his  claim 
was  duly  proved  and  allowed  by  the  court,  but  was  not 
paid.  There  was  a  trial  by  the  court,  and  a  judgment 
for  the  plaintiff.     Defendants  appeal. 

Alanson  Clark^  for  appellants. 

Kerr  A  McElroy^  for  appellee. 

RoTHROCK,  C.  J. — The  suit  was  in  equity,  and 
involved  the  question  as  to  whether  an  order  of  the 
court  discharging  the  administrator,  and  releasing  his 
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sareties,  should  be  set  aside  for  maladministration  and 
fraud.  The  court  below  held  that  the  discharge  should 
be  set  aside,  and  so  ordered  and  decreed.  There  is  a 
controversy  between  counsel  upon  the  question  whether 
the  appellants'  abstract  is  an  abstract  of  all  the  evidence 
offered  and  received  on  the  trial.  We  have  examined 
the  transcript,  and  our  conclusion  is  that  the  claim  of 
counsel  for  appellee  is  correct.  The  question  of  fraud 
turns  largely  upon  the  acts  of  the  administrator  in  per- 
mitting the  widow  of  the  deceased  to  act  in  his  place  as 
administrator.  She  disposed  of  property  and  paid 
debts  which  were  not  filed  nor  allowed  as  claims  against 
the  estate,  and  afterwards  the  administrator,  by  some 
sort  of  a  nunC'prO'tunc  proceeding,  undertook  to  cor- 
rect the  proceedings  of  the  widow  so  as  to  present  a 
record  upon  which  he  could  release  himself  from  liabil- 
ity. The  abstract  of  appellants  is  defective,  in  that  it 
fails  to  set  out  nearly  all  of  the  oral  evidence  intro- 
duced upon  the  trial  upon  this  question.  In  the  argu- 
ment of  appellants  in  reply,  errors  are  assigned,  but  we 
are  not  asked  to  try  the  appeal  as  in  a  law  action,  and 
it  is  asserted  that  appellants'  abstract  ^^  fairly  sets  out 
all  the  record  material  to  the  determination  of  this 
action."  This  is  an  insufScient  presentation  of  the 
record  to  authorize  a  trial  anew  upon  the  merits.  The 
judgment  and  decree  of  the  district  court  will  be 

Affirmed. 
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116    567 


]  80   477| 

1.     Kind  of  ProceedingB :  OBJEcnoN  too  latb.    Where  defend-  i*^  ^^| 


ant  moved  to  transfer  the  cause  to  the  equity  docket,  and  the 
court,  without  formally  ruling  upon  the  motion,  announced  that  it 
would  proceed  to  try  the  equitable  issues  raised  by  defendant's 
answer,  held  that  this  was,  in  effect,  a  sustaining  of  the  motion, 
and  that,  as  no  exception  was  then  taken,  it  was  too  late  in  this 
court  to  raise  the  objection  that  the  answer  presented  no  equitable 
issues. 


80      477 
137      056 
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2.  Vendor  and  Furchaser :  fraud  of  agent  to  avoid  sale  :  evi- 
DENOB.  Where  one  whom  the  evidence  ( see  opinion )  showed  to  be 
the  duly  authorized  agent  of  the  plaintiff  to  sell  the  lots  in  ques- 
tion to  defendant  effected  the  sale  by  making  the  following  repre« 
sentatioDs,  which  were  not  true,  to-wit:  First,  that  the  lots 
were  well  located  and  the  choicest  in  the  addition  ;  second,  that 
their  cash  market  value  was  five  hundred  dollars,  and  that  other 
lots  in  the  same  and  adjoining  additions  were  rapidly  selling  at  that 
price ;  third,  that  a  cable-car  line  was  then  being  extended  and 
constructed  to  within  one  block  of  the  lots  ;  and,  fourth,  that  one 
of  the  largest  railroad  corporations  in  the  west  had  then  located, 
and  was  then  constructing,  its  machine  shops,  etc.,  within  half  a 
mile  of  the  lots,  held — 

(1)  That  the  first  two  were  rather  representations  of  opinion 
than  of  fact ;  wherefore  defendant  could  not  complain  of 
them,  especially  in  view  of  the  fact  that  he  had  entrusted  the 
selection  of  the  lots  to  plaintiff 's  said  agent. 


'2)  That  the  last  two  were  misrepresentations  of  facts, — a^d  facts 
of  such  a  character  that  the  agent  must  have  known  that 
his  statements  were  not  true  ;  and  that  for  such  fraud  upon 
the  part  of  the  agent  the  district  court  rightly  rescinded  the 
sale. 

(8)  That,  in  such  case,  evidence  that  the  agent  had  made  simi- 
lar misrepresentations  to  others  was  not  admissible  to  prove 
that  he  had  made  them  to  the  defendant 

Appeal  from    Ida  District  Court, — Hon.   J.   H. 

Macomber,  Judge. 

Filed,  June  4,  1S90. 

Action  to  recover  upon  six  separate  contracts,  in 
writing,  whereby  the  plaintiff  sold  to  the  defendant  cer- 
tain lots  in  Bowling  Green  addition  to  the  city  of 
Omaha.  Answer  in  four  counts,  to  the  second  of  which 
a  demurrer  was  sustained.  The  first  count  is  a  general 
denial.  The  third  admits  the  making  of  the  contracts, 
but  alleges  that  defendant's  signatures  thereto  were 
obtained  by  certain  fraudulent  and  false  representations 
made  by  one  P.  Qt.  Mead,  he  knowing  the  same  to  be 
false ;  the  said  Mead  being  employed  by  plaintiff  to 
negotiate  said  property  to  defendant.    The  fourth  count 
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alleges  that,  in  addition  to  the  consideration  named  in 
said  contracts,  defendant  was  induced  to  convey  to 
plaintiff  a  certain  Iqt  in  Ida  by  said  false  representa- 
tions. Defendant  asks  that  his  deed  be  decreed  void, 
and  the  title  revested  in  him ;  that  said  contracts  be 
decreed  void  and  canceled,  and  that  he  have  judgment 
for  damages.  Plaintiff  replied,  denying  that  it  employed 
Mead  to  negotiate  the  property  to  defendant,  and  deny- 
ing the  allegations  of  fraud.  Defendant  filed  a  motion 
to  transfer  the  cause  to  equity,  for  the  reason  that  counts 
8  and  4  to  the  answer  raised  equitable  issues  triable  to 
the  court.  On  November  13,  1888,  without  passing 
upon  said  motion,  the  court  directed  the  reporter  to 
enter  upon  the  notes  of  proceeding  in  the  case  as  fol- 
lows :  *'The  court  proceeds  to  try  the  equitable  issues 
raised  by  the  defendant's  answer.  All  rulings  in  the 
case  reserved."  The  case  being  fully  submitted,  decree 
was  entered  in  favor  of  the  defendant,  granting  the 
relief  prayed,  from  which  plaintiff  appeals. 

Warren  <6  Buchanan  and  Curtis  &  Keysor^  lor 
appellant. 

C.  W,  Rollins^  for  appellee. 

» 

GivE]>r,  J. — I.  Appellant's  first  contention  is  that 
the  answer  does  not  set  up  any  equitable  defense,  and 
1.  Kind  of  pro-    therefore  the  court,  sitting  in  equity,  had 

Sbj2ctfon  too  ^^  jurisdiction,  and  the  decree  is  a  nullity. 

late.  The  record  shows,  as  already  stated,  that, 

without  announcing  any  formal  ruling  on  defendant's 
motion  to  transfer  the  case  to  equity,  the  court 
announced  that  it  would  proceed  to  try  the  equitable 
issues  raised  by  the  answer.  This  was,  in  effect,  a  sus- 
taining of  the  motion.  '  It  does  not  appear  that  any 
objection  was  made  or  exception  taken  to  this  action  of 
the  court,  nor  to  the  court's  proceeding,  as  it  did,  to 
hear  the  case.  Appellant  is  too  late  m  raising  this 
question  for  the  first  time  in  this  court 
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II.  We  next  inquire  whether  the  defense  pleaded 
is  established,  and  first  whether  Mead  was  employed 
2  VBKDOBand    ^y  the  plaintiff  to  negotiate  the  contracts 

Fntudof*^*  sued  upon.  Testimony  was  taken,  under 
SfSdwie:  objection,  of  Mead's  declarations  to  the 
evidence.  defendant  and  to  others  that  he  was  agent 
for  the  plaintiff.  We  regard  the  fact  of  his  agency  so 
satisfactorily  established  by  other  testimony,  the  admis- 
sibility of  which  is  not  questioned,  that  we  do  not  con- 
sider that  objected  to,  nor  pass  upon  the  objection.  As 
showing  Mead's  employment  by  the  i)laintiff,  we  have 
the  testimony  of  Mr.  Kitchen,  one  of  plaintiff's  officers, 
that,  "when  I  gave  Mead  my  property  to  make  a  trade  . 
with  Mr.  Heilman,  I  made  him  most  decidedly  my  agent 
to  do  the  business  for  me.  He  made  the  trade,  and  was 
my  agent  for  that  purpose."  Add  to  this  the  fact  that 
Mead  alone  did  negotiate  the  trade,  that  no  other  per- 
son on  behalf  of  plaintiff  negotiated  with  defendant, 
and  that  Mead  received  compensation  from  the  plaintiff 
for  his  services,  and  we  think  the  agency  is  established, 
without  referring  to  subsequent  declarations  of  Kitchen, 
or  to  any  other  testimony  upon  the  subject.  We  think 
it  equally  clear  that  Mead  was  also  acting  as  agent  for, 
and  received  compensation  from,  the  defendant.  But 
this  does  not  change  the  fact  that  he  was  employed  by 
plaintiff.  The  extent  of  his  employment  by  defendant 
was  not  as  to  the  terms  of  the  trade,  but  the  selection 
of  the  lots  to  be  taken  by  the  defendant 

III.  Representations  alleged  to  have  been  made  to 
induce  the  trade,  and  to  have  been  false,  were :    Firsts 

The  saxs.  ^^^^  *^®  property  was  well  located,  and  the 
very  choicest  in  the  addition ;  second^  that 
the  cash  market  value  of  the  lots  was  five  hundred 
dollars,  and  other  lots  in  the.  same  and  adjoining 
additions  were  rapidly  selling  at  that  price ;  thirdy  that 
a  cable-car  line  was  then  being  extended  and  constructed 
to  within  one  block  of  the  lots  ;  fourth^  that  one  of  the 
largest  railroad  corporations  in  the  west  had  then  located 
and  was  then  constructing  its  machine  shops,  etc.,  within 
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half  a  mile  of  the  lots.  The  two  first  are  rather  repre- 
sentations of  opinion  than  of  fact  ;•  and,  in  view  of  their 
character,  and  of  defendants  having  employed  Mead  to 
make  the  selection  of  lots  for  him,  these  representations 
are  not  entitled  to  further  consideration.  We  inquire 
as  to  the  remaining  two.  Testimony  was  taken,  under 
objection,  showing  similar  representations  of  Mead  to 
other  persons.  This  testimony  is  clearly  inadmissible,  as 
such  representations' were  not  made  to,  and  could  not 
have  influenced,  the  defendant  to  make  the  contracts. 
That  Mead  did  make  representations  as  to  a  cable  line, 
and  as  to  railroad  machine  shops,  is  testified  to  by  sev- 
eral witnesses,  and  not  denied  by  Mead.  The  several 
witnesses  speaking  of  the  same  conversation  do  not 
agree  as  to  the  words  used  by  Mead,  but  all  go  to  show 
that  he  made  representations  on  these  subjects  tending 
to  induce  confidence  in  the  value  and  desirability  of  the 
lots,  and  evidently  for  the  purpose  of  bringing  about 
the  contracts.  We  are  in  no  doubt,  from  all  the  testi- 
mony, but  that  Mead  held  out  to  the  defendant,  as  an 
inducement  to  make  the  contracts,  that  a  cable  line  was 
then  being  extended  to  a  point  near  to  said  lots,  and 
that  a  railroad  company  was  constructing  shops  in  the 
vicinity.  Mead  does  not  deny  making  some  statements 
on  these  subjects,  but  does  deny  that  he  made  them  as 
claimed  by  the  defendant.  The  extension  of  a  cable 
line,  or  the  construction  of  railroad  machine  shops,  are 
transactions  so  marked  and  notorious  that  no  difficulty 
would  exist  in  establishing  the  truth  of  such  represen- 
tations. There  is  nothing  in  the  testimony  tending  to 
show  that  railroad  shops  were  being  constructed,  or  that 
any  were  in  contemplation,. in  the  vicinity  of  the  lots; 
and  the  only  evidence  of  the  extension  of  a  cable  line 
was  that  some  grading  had  been  done  upon  a  street.  If 
it  were  true  that  the  improvements  represented  were 
being  made,  or  were  to  be  made,  the  truth  of  the  repre- 
sentations could  have  been  established  without  difliculty, 
and  beyond  question.  We  think  the  testimony  war- 
rants the  conclusion  that  such  improvements  were  not 
Vol.  80—31 
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being  made,  and  that  Mead  knew  that  fact  at  the  time 
he  made  the  representations. 

Our  conclusion  upon  the  whole  record  is  that  the 
testimony  sustains  the  decree  of  the  district  court,  and 
the  same  is,  therefore,  Affirmed. 


Dickinson  v.  Bentley. 

Intoxicating  Liquors :  EvmENCB  :  stipulation  :  wmness  employed 
AS  DETBcnvB  :  CREDIBILITY.  In  an  action  to  abate  a  liquor  nui- 
sance, after  plaintiff  had  served  notice  of  the  taking  of  the  depofii- 
tion  of  a  non-resident  witness,  the  defendant  agreed  that  if  said 
witness  was  present  at  the  trial,  or  if  his  deposition  was  taken,  he 
would  swear  to  certain  enumerated  facts,  which,  if  believed,  were 
sufficient  to  establish  plaintiff  *s  caase  of  action.  The  stipulation 
was  filed  in  the  case,  and  it  provided  that  it  might  be  read  by  the 
plaintiff  as  the  testimony  of  said  witness  in  the  trial  of  the  cause, 
and  it  was  so  read,  and  plaintiff  rested.  Defendant  then  proved 
by  plaintiff 's  attorney  that  he  had  employed  the  witness  to  pro- 
cure evidence  in  relation  to  the  violation  of  the  prohibitory  liquor 
law,  and  paid  him  a  certain  sum  per  day  and  expenses.    Hdd^ 

(1)  That  the  testimony  of  the  witness,  as  agreed  to,  was  enti- 
tled to  the  same  credit  as  if  he  had  actually  testified  to  the 
same  facts  on  the  trial  or  by  deposition,  and  was  not  to  be 
.discredited  on  the  ground  that  there  was  no  cross-examina- 
tion. 

(2)  That  the  fact  that  the  witness,  while  in  the  employment  of 
plaintiff  *8  attorney,  ascertained  the  facts  to  which  it  was 
agreed  he  would  testify,  including  the  fact  that  in  so  doing 
ho  purchased  whiskey  at  defendant's  saloon,  was  no  ground 
for  discrediting  his  testimony. 

(8)  That  it  was  error  for  the  district  court  to  refuse  an  injunc- 
tion upon  the  testimony  in  the  case. 

Appeal  from  Dubuque  District  C(yiirL — Hon.  D.  J. 

Lenehan,  Judge. 

Filed,  June  4,  1890. 

Proceeding  for  the  abatement  of  a  saloon  nnisance. 
The  cause  was  submitted  bo  the  district  court  on  the  fol- 
lowing stipulation  and  evidence : 
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**E.  H.  Dickinson  ) 

t^.  V   In  district  court,  Dubnqne 

"  W.  E.  Bentley  et  al.      \       county,  Iowa.  No.  8,160. 

''  Stipulation  and  agreement  in  reference  to  the 
above-named  and  numbered  thirty-live  cases.  Whereas, 
notices  and  interrogatories  to  take  the  deposition  on 
commission  of  Joseph  Mercer,  of  Polk  county,  Iowa,  a 
witness  for  plaintiflf  in  each  of  the  foregoing  thirty-five 
cases  now  pending  in  the  district  court  of  Dubuque 
county,  Iowa,  have  been  made  out  and  served  upon 
counsel  for  defendant  in  each  of  said  causes,  it  is 
hereby  stipulated  and  agreed,  for  the  purpose  of  saving 
the  expense  of  taking  such  depositions,  that  said  wit- 
ness, if  present  at  the  trial  of  said  causes,  or  if  his 
depositions  were  taken,  would  testify  in  each  case  as 
follows :  That  Jiis  name  is  Joseph  Mercer ;  is  thirty- 
three  years  of  age  ;  a  citizen  and  resident  householder 
of  the  city  of  Des  Moines,  Iowa ;  that  he  knows  the 
saloon  kept  by  each  and  all  of  said  several  defendant 
saloon-keepers  to  be  situated  as  alleged  and  described 
in  the  seyeral  petitions  filed  in  said  causes,  respectively, 
and  to  have  been  used  by  them,  respectively,  for  the 
sale  and  keeping  for  sale  of  intoxicating  liquors  as 
charged  in  said  petition ;  that  between  the  first  day  of 
August,  1888,  and  the  eighteenth  day  of  the  same 
month,  he  was  in  each  of  said  saloons,  and,  whilst  so  in 
there,  the  person  in  charge  of  the  bar  in  each  sold  to 
said  witness  Mercer  a  glass  of  whiskey,  which  was 
poured  at  the  time  from  a  bottle  at  said  bar ;  that  in 
each  of  said  saloons  at  that  time  was  posted  up  an 
internal  revenue  retail  liquor-dealers'  stamp,  for  the 
fiscal  year  1888 ;  that  each  of  said  saloons  contained,  in 
addition  to  the  bar,  the  usual  fixtures,  furniture, 
glasses  and  bottles  used  in  saloons.  And,  further, 
said  witness  would  testify  that  between  the  fifth  and 
twenty-fifth  days  of  February,  1889,  he  was  again  in  each 
of  said  saloons,  except  those  of  Frederick  Weland  and 
Manhart  &  Conebruch,  and,  whilst  so  in  there,  saw  per- 
sons in  each  drinking  liquor  at  the  bar  therein.    It  is 
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hereby  stipulated  and  agreed  that  the  foregoing  state- 
ment may  be  read  in  evidence  as  the  testimony  of  said 
witness  on  the  trial  of  each  of  said  causes,  and  be  enti- 
tled to  and  have  the  same  force  and  effect  as  would  the 
proper  deposition  of  said  witness  to  the  same  facts  if 
taken  in  each  of  said  causes  separately.  Dubuque, 
April  29,  1889. 

'*FouKE  &  Lyon  and 

'^McCeNEY  &  O'DONNELL, 

*'  Att6rney8  for  Defendant." 

Plaintiff  rested.  Defendant  called  S.  P.  Adams  as 
a  witness,  who  testified  as  follows:  **I  know  Joseph 
Mercer.  He  was  here,  at  my  instance,  to  procure  evi- 
dence in  relation  to  the  violation  of  the  prohibitory 
law.  I  paid  him  three  dollars  and  a  half  a  day  for  his 
services,  and  paid  his  expenses  in  obtaining  the  evi- 
dence. It  is  admitted  that  the  plaintiff  has  itfcurred 
no  liability  for  attorney  fees,  and  that  the  only  com- 
pensation that  the  attorney  in  this  case  looks  to  is 
whatever  costs  can  be  acquired  by  order  of  court." 
The  district  court,  on  the  record  thus  presented,  dis- 
missed the  plaintiff's  petition  and  entered  judgment 
against  him  for  costs.     The  plaintiff  appeals. 

8.  P,  AdamSy  for  appellant. 

FouJce  &  Lyon  and  McCeney  &  0^  Donnelly  for 
appellee. 

Granger,  J. — The  action  is  in  equity,  and  triable 
d^  novo  in  this  court,  and  the  only  question  is  as  to  the 
suflSciency  of  the  testimony.  The  essential  averment  of 
the  petition  is  that  the  defendant  is  now  employed  and 
engaged  in  keeping  intoxicating  liquors  in  a  saloon  and 
place  with  intent  to  sell  the  same  contrary  to  law.  No 
question  is  made  as  to  the  more  particular  averments  of 
the  petition,  unless  it  be  as  to  time,  which  we  will 
notice.  Appellant  says  that  '^ plaintiff  does  not  attempt 
to  prove  his  case  as  alleged,  thereby  admitting  his  ina- 
bility to  do  so."     It  is  true  the  proof  shows  the  sales 
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by  defendant  after  the  first  of  August,  1888,  and  not 
before;  and  appellant  states  that  the  plaintiff  '^ brings 
his  sait  on  the  twenty-second  of  August,  and  alleges 
that  in  the  month  of  April,  1888,  the  defendant 
was  engaged  in  the  business  of  keeping  a  saloon  in 
Dubuque."  If  we  are  to  understand  by  this  that  there 
is  a  fatal  variance  between  the  allegations  and  the 
proof,  it  mjly  be  said  that  the  difficulty  with  the  argu- 
ment is  that  it  misstates  the  record.  The  petition  was 
filed  August  22,  1888,. and  alleges  that  '*  the  defendant 
has  established  a  saloon  and  place  for  the  keeping  of 
intoxicating  liquors  *  *  *  in  violation  of  law,  and  is 
now  engaged  in  keeping  said  intoxicating  .liquors,"  etc. 
And  again :  *'  That  heretofore,  since  the  eighth  day  of 
April,  1888,  defendant,  in  the  saloon  and  place  afore- 
said, by  himself,  agent,  clerk,"  etc.,  "has  sold,  to 
divers  and  sundry  persons,  said  intoxicating  liquors, 
contrary  to  law."  The  difference  between  the  record 
and  the  purpose  of  the  proof  as  it  is,  and  as  presented 
in  argument,  is  very  manifest,  and,  to  our  minds,  no 
question  for  discussion. 

We  are  so  thoroughly  convinced  from  the  record 
that  the  essential  allegations  of  the  petition  are  true, 
and  that  relief  should  be  granted, — and  that  in  so  finding 
we  must  reverse  the  judgment  of 'the  court  below, — that 
we  naturally  inquire  what  considerations  could  have 
guided  the  court  to  its  conclusion.  Our  only  advice  in 
this  respect  is  a  statement  in  argument,  which  is 
undenied,  and  which  seems  to  be  about  the  only  avail- 
able grcfund  for  denying  relief.  Appellant  makes  the 
following  statement  as  to  the  action  of  the  court,  and 
appellee,  in  argument,  seems  to  have  the  same  general 
view  as  to  the  effect  of  such  evidence :  '*Upon  the  sub- 
mission of  the  case  upon  the  foregoing  evidence,  the 
court  remarked  that  he  would  not  grant  an  injunction 
upon  the  uncorroborated  testimony  of  a  witness  who 
was  employed  and  paid  for  procuring  evidence,  when 
the  witness  is  not  called  upon  the  stand,  and  no  oppor- 
tunity is  had  for  his  cross-examination,  and  dismissed 
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the  case."  It  is  true  that  the  witness  was  not  in  court 
for  cross-examination,  but  he  was  absent,  and  not  cross- 
examined,  because  of  the  stipulation  of  the  defendant ; 
and  we  hardly  see  how  it  should  operate  to  discredit  a 
witness,  because  not  cross-examined,  if  the  party  whose 
right  it  is  to  cross-examine  waives  that  right.  If  plain- 
tiff had  taken  the  deposition  of  Mercer  in  due  form, 
and  defendant  had  not  cross-examined  him,  would  the 
court  presume  against  the  witness  because  not  cross- 
examined?  If  not,  why  should  it  under  a  stipulation 
that  the  statements  should  be  read,  and  be  entitled  to 
the  same  force  and  effect  as  would  the  proper  deposi- 
tion of  said  witness  to  the  same  facts?  We  do  not 
follow  this  feature  of  the  case  further,  as  we  think  the 
learned  judge  must  have  overlooked  the  stipulation  in 
this  respect.  Any  other  conclusion  is  not  consistent 
with  an  intelligent  and  conscientious  discharge  of  duty. 
If  the  testimony  of  the  witness  is  not  to  be  disre- 
garded because  of  the  fact  that  he  was  not  cross- 
examined,  then  we  inquire  if  there  is  anything  in  the 
record  to  justify  a  disbelief  as  to  the  truth  of  his  state- 
ments. If  his  statements  are  true,  the  defendant  is 
surely  maintaining  the  nuisance.  The  criticisms  upon 
his  testimony  go  to  the  character  of  his  calling;  and 
that  he  ''was  imported  from  Des  Moines  for  the  pur- 
pose of  manufacturing  evidence  against  defendant." 
If  by  "manufacturing  evidence"  is  meant  procuring 
false  testimony,  and  the  charge  is  true,  of  course  no 
decree  should  be  based  upon  it,  and  the  court's  action 
in  disregarding  it  was  right.  What  is  there,  to  show, 
in  such  a  sense,  that  he  ''manufactured  evidence?" 
Mr.  Adams  testifies  that  he  came  from  Des  Moines, 
having  been  employed  to  procure  testimony  in  relation 
to  the  violation  of  the  prohibitory  law.  He  was  to 
receive  $3.60  per  day,  and  all  expenses.  Is  there  any- 
thing dishonorable  or  unmanly  in  a  faithful,  conscien- 
tious discharge  of  such  duty  ?  If  thieves  were  preying 
upon  the  possessions  of  the  people,  would  it  be  dis- 
honorable for  a  person  to  accept  employment  to  procure 
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the  testimony  that  would  result  in  the  conviction  of  an 
actual  thief  f  If  murderers  abound,  and  their  detection 
is  difficult,  is  an  employment  that  will  bring  to  light 
the  evidence  upon  which  the  truth  may  be  known,  and 
the  guilty  punished,  dishonorable  1  A  statement  of 
strong  cases  wherein  good  men  have  no  sympathy 
sometimes  aid  us  to  better  understand  milder  ones,  as 
to  which  the  sympathies  of  men  may  be  divided.  We 
must  believe  that  all  good  people  would  commend  an 
employment  or  service  that  would  result  in  the  prompt 
and  sure  punishment  of  persons  guilty  of  these  graver 
crimes,  and  such  persons  would  as  promptly  condemn 
any  employment  or  service  which  would  result  in  the 
punishment  of  the  innocent.  Then,  as  to  these  graver 
crimes,  we  distinguish  these  employments  by  the  fruits 
they  bear.  If  good,  we  approve.  If  bad,  we  disap- 
prove. If  correct  in  this,  it  must  be  conceded  that  there 
is  nothing  in  the  employment  itself  to  condemn  it,  and 
such  an  employe,  when  a  witness,  is  not  to  be  disbe- 
lieved because  of  such  employment.  Nor  is  he  to  be 
believed  because  thereof.  But  he  should  be  subjected 
to  the  same  tests  as  other  witnesses  to  determine  his 
credibility,  by  showing  what  his  employment  is,  and 
the  terms  of  it,  with  his  interests  and  motives  for  giving 
testimony,  true  or  false  ;  and  thus  his  testimony  should 
be  weighed.  Now,  why  should  not  the  same  rule  apply 
to  this  class  of  cases?  This  witness,  Mercer,  must  be 
regarded  as  testifying  that  he  knows  the  saloon  kept 
by  the  defendant  to  havei  been  used  by  him  for  the  saJe 
and  keeping  of  intoxicating  liquor,  as  charged  in  the 
petition.  Defendant  takes  no  exception  as  to  the  form 
or  manner  of  the  testimony,  but  by  stipulation  agrees 
that  it  may  be  given  in  that  way.  Must  the  witness  be 
disbelieved  merely  because  the  plaintiff  or  his  attorney 
employed  him  to  go  and  see  if  that  was  true  ?  Would 
9uch  a  rule  be  applied  in  any  other  case  i  He  further 
testifies  that,  on  the  eighteenth  day  of  August,  he 
bought  a  glass  of  whiskey  at  defendant's  bar;  that 
there  were  the  usual  saloon  fixtures ;  government  license 
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for  the  sale  of  liquors  for  1888  ;  and  that  in  February, 
1889,  he  was  present,  and  saw  persons  drinking  liquor 
there.  Defendant  has  not  attempted  to  shake  the  force 
of  such  testimony  by  cross-examination,  as  he  might 
have  done,  and  has  not  himself  gone  upon  the  witness 
stand  to  deny  the  truth  of  it.  With  his  property  thus 
in  peril,  and  his  building  likely  to  be  closed  under  the 
proceedings,  we  must  believe  he  would  have  spoken  the 
truth,  if  it  would  have  been  in  the  interest  of  its  pro- 
tection. We  regard  the  case,  upon  the  whole,  as  a 
practical  confession  of  the  defendant's  guilt. 

It  is  said  that,  by  the  purchase  of  the  glass  of 
whiskev,  Mercer  aided  defendant  to  commit  the  crime. 
The  statement  is  of  little  weight.  The  purchase  was  to 
discover  if  the  defendant  was  keeping  the  liquor  there 
for  sale.  The  sale  disclosed  the  character  of  his  place, 
and  that  he  was  maintaining  a  nuisance  before  the  sale. 
If  Mercer  had  induced  defendant  to  do  the  acts  which 
rendered  his  place  a  nuisance,  with  a  view  to  prosecu- 
tion, the  case  might  be  different.  He  went  there  to 
learn  if  a  nuisance  was  actually  in  existence,  and  for 
that  purpose  his  act  was  justifiable.  The  judgment  of 
the  district  court  is  reversed,  and  a  decree  will  be 
entered  in  this  court  granting  the  prayer  of  the  peti- 
tion, and  for  attorney's  fees  for  plaintiff  in  the  sum  of 
seventy-five  dollars  for  both  courts.  Execution  to  issue 
from  this  court.  Reversed. 


Aplington  et  al.  v.  Xash  et  al. 

Partition:  attachment,  sale  and  deed  of  plaintiff's  interest 

PENDINQ    PABTITION    SUIT  :  RESULTING    RIQHT8.      Plaintiff    waS    the 

owner  of  an  undivided  interest  in  real  estate,  and  she  brought 
her  action  for  partition.  After  the  action  was  begun,  D.,  a  cred- 
itor of  hers,  brought  an  independent  action  against  her,  wherein 
he  attached  her  interest  in  the  real  estate.  He  prosecuted  his 
action  to  judgment  whereby  the  attachment  was  confirmed.  Bought 
in  the  attached  property  at  execution  sale  under  the  judgment, 
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and  one  year  thereafter  procured  .a  sheriff's  deed  therefor.  Actual 
partition  was  found  impossible,  and  a  sale  was  ordered,  but  was 
not  made  until  after  the  execution  of  the  sheriff 's  deed  aforesaid. 
D.  was  at  no  time  made  a  party  to  the  partition  proceedings. 
Plaintiff's  share  of  the  proceeds  of  the  land  was  more  than  the 
amount  of  D/s  judgment,  with  interest  and  costs^and  he  inter- 
vened and  claimed  the  entire  share  of  plaintiff.  Held  that  he  was 
entitled  to  it,  as  the  judicial  sale  of  plaintiff's  interest  in  the  land 
to  him  had  the  same  effect  as  if  she  had  voluntarily  conveyed  to 
him  pending  the  partition  suit.  If  plaintiff  desired  to  limit  D.'s 
right  to  the  amount  of  his  attachment  lien,  she  should  have  made 
him  a  party  to  the  partition  suit  before  the  sheriff 's  sale  and  deed, 
under  sections  8281  and  3287  of  the  Code.  Section  2628  of  the  Ck>de 
did  not,  on  account  of  the  pendency  of  the  partition  suit,  deprive 
D.  of  the  right  to  obtain  a  lien  by  attachment. 

Appeal  from  Butler   District  Court — Hon.  John  C. 

■  Shekwin,  Judge. 

Filed,  June  4,  1890. 

This  is  an  action  for  the  partition  of  real  estate. 
Pending  the  action,  the  intervenor,  James  Dobbin,  com- 
menced  a  suit  by  attachment,  and  recovered  judgment 
against  Mary  A.  Aplington,  the  plaintiflE,  who  was  the 
owner  of  one  undivided  eighth  of  the  land,  and  the 
writ  of  attachment  was  levied  on  her  undivided  share. 
Special  execution  was  issued  on  the  judgment,  and  the' 
said  undivided  one-eighth  was  sold  at  sheriff '  s  sale  to 
the  plaintiff  therein,  and,  in  one  year  after  the  sale, 
a  sheriff's  deed  was  made  to  Dobbin  for  the  interest 
so  sold.  It  was  determined  that  the  land  could  not  be 
divided  between  the  owners  in  common,  and  the  same 
was  sold  by  referees  appointed  by  the  court,  and  the 
sale  was  approved.  Dobbin  was  made  a  party  to  the 
partition  proceedings,  and  he  claimed  that  he  was  enti- 
tled to  all  of  the  money  due  to  Mary  A.  Aplington. 
The  court  determined  that  he  should  be  paid  the 
amount  of  his  judgment  and  costs  and  interests.  The 
amount  due  Mary  A.  Aplington  or  her  assignees 
exceeded  the  amount  of  Dobbin's  judgment  and  costs, 
and  he  appeals. 
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/.  H.  Scales^  for  appellant. 
(?.  M.  Craigy  for  appellee 

Roth  ROCK,   C.  J. — The  action  for    partition    was 
commenced  in  the  district  court  on  the  fifteenth  day  of 
April,  1886.     On  the  fourth  day  of  November,  in  that 
year,  the  parties  stipulated  that  the  premises  could  not 
be  equitably  divided.     A  commission  was   issued  to 
referees  on  the  twenty- fourth  day  of  November,  1886. 
The  referees  refused  to  serve,  and  others  were  appointed, 
who  qualified  according  to  law,   and  the  real  estate 
was  sold  by  the  referees  in  the  month  of  June,  1888. 
Dobbin  commenced  his  action  against  Mary  A.  Apling- 
ton   in  the  circuit  court  on   the  sixteenth  of  July, 
1886,  and  her  interest  in  the  land  was  attached  on 
the  same  day ;  and  on   the   thirteenth    day   of  Octo- 
ber,   1886,   judgment   was  rendered,    and   the   attach- 
ment was  sustained,  and  her  interest  in  the  land  was 
sold  by  the  sheriff  to  Dobbin  on  the  twenty-fifth  day  of 
November,  1886,  and  a  sheriff's  deed  made  in  one  year 
thereafter.     It  will  be  observed  from  the  foregoing  facts 
that  the  action  by  attachment  was  commenced  while 
the  action  for  partition  was  pending,  and  both  actions 
proceeded  without  reference  to  each  other.     But  when 
the  levy  of   the  attachment  was  made,  and  when  the 
sheriff's  sale  took  place,   and  the  sheriff's   deed   to 
Dobbin  was  executed,  the   land   remained   undivided. 
Mary  A.  Aplington  was  a  tenant  in  common  in  the  land 
until  it  was  sold  by  the  referees  in  June,  1888,  which 
was  several  months  after  the  sheriff's  deed  was  made  to 
Dobbin.    The  question  to  be  determined,  as  stated  by 
counsel  for  appellee,  is  "  whether  the  intervenor,  James 
Dobbin,  is  entitled  to  the  land  which  was  the  interest 
of  Mary  Ann  Aplington,  or  the  entire  proceeds  thereof, 
or  only  the  amount  of  his  judgment  as  found  by  the 
court."     We  incline  to  think  that  the  attachment  and 
sheriff ' 8  sale  and  deed  divested  Mrs.  Aplington  of  all 
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interests  she  had  in  the  land.  If  the  sale,  or  it  may  be, 
if  the  deed,  had  been  made  after  the  land  was  sold  by 
the  referees  in  partition,  it  is  probable  that  all  the 
interest  Dobbin  would  have  taken  would  have  been  a 
lien  on  the  money  realized  from  the  sale  by  the  referees. 
No  one  had  the  right  to  question  the  validity  of  the 
attachment  proceedings  except  the  defendant  therein, 
and  it  appears  to  us  that  the  effect  of  the  sheriff's  deed 
was  the  same  as  if  Mrs.  Aplington  had,  at  the  time 
the  same  was  executed,  made  a  conveyance  of  her 
interest  to  Dobbin.  Section  2628  of  the  Code  provides 
that,  ''when  a  petition  has  been  filed  affecting  real 
estate,  the  action  is  pending  so  as  to  charge  third  per- 
sons with  notice  of  its  pendency,  and  while  pending  no 
interest  can  be  acquired  by  third  persons  in  the  sub- 
ject-matter thereof,  as  against  the  plaintiff's  title,  if 
the  real  property  affected  be  situated  in  the  county 
where  the  petition  is  filed." 

It  is  claimed  by  counsel  for  appellee  that. under 
this  statute  Dobbin  acquired  no  right  to  any  interest  in 
Mrs.  Aplington' s  share  of  the  land.  But  the  court 
below  held  that  he  did  acquire  a  right  in  the  proceeds 
of  the  sale.  If  she  could  make  a  valid  conveyance  of 
her  interest  pending  the  partition  suit,  it  was  surely 
competent  for  her  creditors,  by  judgment,  execution 
and  sale,  to  invest  themselves  with  whatever  right  she 
had.  If  it  was  desired  to  limit  Dobbin's  right  to  the 
amount  of  his  attachment  lien,  he  should  have  been 
made  a  party  to  the  action  in  partition  before  the 
sheriff's  sale  and  deed,  as  provided  by  sections  3281 
and  3287  of  the  Code.  Section  3287  is  a^  follows :  "If 
the  lien  is  upon  one  or  more  undivided  interests,  the 
holder  thereof  shall  be  made  a  party,  and  the  lien 
shall,  after  partition  or  sale,  remain  a  charge  upon  the 
particular  interests  or  the  proceeds  thereof.  *  *  *'* 
In  Lewis  v.  Atkinson^  15  Iowa,  361,  it  was  held  that, 
where  the  owner  of  an  undivided  interest  in  real  estate 
mortgaged  the  same,  after  which  proceedings  for  parti- 
tion were  had,  to  which  the  mortgagee  was  not  made  a 
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party,  and  in  which  the  property  was  sold,  the  mort- 
gagee was  not  bound  by  the  partition,  and  he  had  the 
right  to  maintain  an  action  in  foreclosure  after  the  sale 
in  partition,  and  that  the  mortgage  lien  did  not  attach 
to  the  proceeds  of  the  sale  in  partition.  Mary  A. 
Aplington  was  one  of  the  plaintiffs  in  the  suit  in  par- 
tition. Dobbin  had  the  undoubted  right  to  put  his 
claim  in  the  form  of  a  lien  pending  the  partition  pro- 
ceedings. He  was  not  required  to  make  himself  a  party 
thereto,  and,  not  having  been  made  a  party,  he  was  in 
no  manner  aflfected  thereby,  and  had  the  perfect  right 
to  proceed  with  his  attachment  suit  to  judgment,  exe- 
cution, sale  and  deed  ;  and,  having  pursued  that  course, 
it  appears  to  us  that  he  acquired  all  the  rights  which 
Mrs.  Aplington  had  in  the  land  at  the  time  the  sheriff's 
deed  was  executed  and  delivered  to  him.  In  holding 
that  Dobbin  was  in  no  manner  affected  by  the  partition 
suit,  we  do  not  mean  that  the  partition  was  void  as  to 
him,  but  that  he  had  the  right,  by  his  attachment  and 
sale  of  Mary  Aplington' s  interest,  to  put  himself  in  her 
place,  and  take  her  interest.  The  decree  of  the  district 
court  is  Reversed. 


80    408 

w  ^  GiGER  V.  The  Chicago  and  Northwestern  Railwat 

iS  jm  Company. 

1.  Appeal :  less  than  $100 :  reduction  by  disclaimer  after  ver- 
dict. Where  plaintiff,  after  verdict  for  more  than  one  hundred 
dollars,  filed  an  amendment  to  his  petition  withdrawing  all  claim 
for  damages  in  excess  of  $99.99,  held  that,  under  section  8173  of  the 
Code,  there  could  be  no  appeal  to  this  court  without  the  certificate 
of  the  trial  judge  that  the  cause  involved  a  question  on  which  it 
was  desirable  to  have  the  opinion  of  this  court.  (See  opinion  for 
cases  followed.) 

9.  Bailroads :  cattle-guards  filled  with  snow  :  liability.  If  & 
railway  company  negligently  permits  its  cattle-guards  at  a  highway 
crossing  to  become  and  remain  full  of  snow,  it  is  liable,  as  for  a 
failure  to  maintain  a  good  and  sufficient  cattle-guard,  under  section 
1288  of  the  Code,  for  damages  by  reason  thereof.  (See  opinion  for 
cases  followed.) 
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8.  :  OOLT  KILLED  IN  CATTLE-GUARD  :  PROXIMATE  CAUSE  :  QUES- 
TION FOR  JURY.  In  an  action  for  the  value  of  a  colt  killed  by  a 
passing  train  in  a  cattle-guard  which  was  filled  with  snow,  held 
that  the  question  whether  the  condition  of  the  cattle-guard  in  that 
respect  was  the  proximate  cause  of  the  injury  was,  under  the 
evidence,  properly  submitted  to  the  jury. 

Appeal  from   Tama  District  Court. — Hon.  Geo.  M. 

Gilchrist,  Judge. 

Filed,  June  4,  1890. 

Action  to  recover  the  value  of  a  colt  which  it  is 
alleged  was  killed  by  one  of  defendant's  trains,  by 
reason  of  the  alleged  negligence  of  defendant  in  per- 
mitting a  cattle-guard  on  its  line  of  railway  to  become 
and  remain  full  of  snow,  so  that  said  colt  became 
entangled  in  said  cattle-guard,  and  broke  its  leg,  and 
was  run  over  and  killed  by  an  engine  and  train  of  cars. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiff.     Defendant  appeals. 

Hubbard  &  Dawley^  for  appellant. 

Stivers  &  Strong^  for  appellee. 

RoTHROCK,  C.  J. — I.  The  amount  claimed  in  the 
petition  was  ninety  dollars  and  interest.     The  verdict 

for  the  plaintiff  was  $101.10.     After  verdict 
'  than  $100:  .re-  the    plaintiff    filed  an  amendment  to    his 

dnctioii  by  * 

diaciaimer      petition,  iu  which  he  withdrew  all  claims 

after  Tordlot.    -^  _  .  m      ^  ^  ^^         m^ 

for  damages  in  excess  of  $99.99.  The 
defendant  moved  to  strike  the  amendment  from  the 
files  upon  the  ground,  among  others,  that  the  same  was 
made  solely  to  prevent  the  defendant  from  appealing 
the  cause  to  this  court,  and  is  in  hindrance  of  justice. 
The  motion  to  strike  was  overruled,*  and  a  motion  for 
new  trial  was  overruled,  and  judgment  was  entered  for 
the  plaintiff  for  $99.99  and  costs.  Counsel  for  defendant 
contends  that  the  plaintiff  could  not,  by  an  amendment 
after  verdict,  prevent  an  appeal  without  a  certificate  of 
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the  trial  judge  as  provided  by  section  3173  of  the  Code. 
This  precise  question  was  determined  by  this  court  in 
Wilson  7).  Insurance  Co.,  74  Iowa,  212.  It  was  there 
held  that  where  an  amendment  was  made  to  the  petition 
after  verdict,  so  as  to  reduce  the  amount  claimed  to  less 
than  one  hundred  dollars,  this  court  had  no  jurisdiction 
of  the  appeal  without  a  certificate  of  the  trial  judge. 
The  principle  involved  in  Bateman  v.  Sisson,  70  Iowa, 
618,  and  Milner  v.  Gross,  66  Iowa,  252,  is  to  the  same 
effect.  Following  the  cases  cited,  we  are  of  the  opinion 
that  the  appeal  can  only  be  entertained  upon  the  cer- 
tificate of  the  trial  judge. 

II.  The  trial  judge  made  a  certificate  in  which  he 
specifies  some  five  questions  upon  which  it  is  desirable 

to  have  the  opinion  of  this  court.     Pour 
oattie-guardfl  of  these  questious  embrace  really  but  one 
snowiuabu-    questiou  of  law,   and  may  be  considered 
together.    The  question  is  fairly  stated  as 
follows:     **If  a  corporation  operating  a  railway  negli- 
gently permits  its  cattle>guard  at  a  highway  crossing  to 
become  and  remain  full  of  snow,  is  it  liable,  as  for  a 
failure  to  maintain  a  good  and  sufficient  cattle-guard, 
under  section  1288  of  the  Code,  for  damages  by  reason 
thereof?"     This  question  should  be  answered  in  the 
affirmative.     See  Orahlman  v.  Railway  Co.,  78  Iowa, 
564,  and  Robinson  v.  Railway  Co.,  79  Iowa,  495.     We 
are  content  to  follow  those  cases  without  further  discus- 
sion or  comment. 

III.  The  fifth  question  certified  is  a  recitation  of 
the  evidence  as  to  how  or  why  the  colt  got  into  the 
J  .^^jj        cattle-guard,  and  we  are  asked  to  determine 

tie-luaM^*''  whether  the  court  erred  in  refusing  to  hold, 
caSwTStfea-  ^^  ^  matter  of  law,  that  there  waa  no  evi- 
tion  for  jury,  ^^nce  that  the  failure  to  remove  the  snow 
from  the  cattle-guard  was  the  proximate  cause  of  the 
damage  sued  for.  This  evidence  embraces  a  large  num- 
ber of  facts,  such  as  that  the  colt  was  playing  with 
other  colts  near  the  cattle-guard  a  short  time  before  the 
accident,  the  tracks  made  by  the  colt,  its  position  in  the 
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cattle-guard  when  found,  and  other  facts.  It  is  con- 
tended by  counsel  for  appellant  that  the  evidence  did 
not  show  that  the  colt  went  on  the  cattle-guard  because 
it  was  full  of  snow,  but  because  the  animals  were  play- 
ing in  the  neighborhood,  and  the  plaintiff's  colt  fell 
into  the  guard,  and  that  it  would  have  fallen  just  as  it 
did  if  there  had  been  no  snow  in  the  guard.  We  agree 
with  the  learned  judge  of  the  district  court  that  this  was 
a  question  for  the  jury  to  determine,  and  that  it  cannot 
be  said,  as  matter  of  law,  that  the  colt  was  not  killed  by 
reason  of  the  snow  in  the  cattle-guard.  The  judgment 
of  the  district  court  is  Affirmed. 


The  District  Township  of  Magnolia  v.  The  Inde- 
pendent District  of  Boxer. 

1.  School  Districts:  territoby  in  two . TowNsmps :  effect  of 
CODE  of  1878.  The  provision  of  the  Code  of  1873  (sec.  1718),  thafc 
each  civU  township  is  a  school  district,  did  not  have  the  effect  to 
restore  to  a  civil  township,  for  school  purposes,  territory  which, 
at  the  time  of  its  enactment,  was  detached  and  organized  with 
the  territory  of  another  township  into  a  school  district,  under  the 
laws  previously  in  force.  {Hancock  v,  Ind,  Dist  of  Perry ^  78  Iowa, 
650,/oZtotred) 

8.     :  recovery  of  taxes  wrongfully  collected  :  statute  of 

LIMITATIONS.  An  action  by  one  school  district  against  another  for 
the  recovery  of  fifteen  years*  taxes  wrongfully  collected  from  ter- 
ritory belonging  to  the  plaintiff,  where  the  fact  was  not  discovered 
by  plaintiff  until  a  short  time  before  the  action  was  begun,  but 
there  was  no  fraudulent  concealment  on  the  part  of  defendant,  is 
not  taken  out  of  the  statute  of  limitations  on  the  ground  of  the 
recent  discovery  of  the  right  of  action,  nor  on  the  ground  that  the 
action  is  upon  an  open  account. 

Appeal  from  Harrison  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Filed,  June  4,  1890. 

Defendant  demurred  to  plaintiff's  petition  as 
amended,  ^on  the  ground  that  the  facts  stated  do  not 
entitle    the    plaintiff    to    the    relief    demanded.    The 
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demurrer  being  sustained,  and  plaintiff  electing  to  stand 
upon  the  petition  as  amended,  judgment  was  entered 
dismissing  the  petition,  and  against  plaintiff  for  costs, 
from  which  plaintiff  appeals 

II.  H.  Roadifer^  for  appellant. 

8.  H.  Oochran^  for  appellee* 

Given,  J. — I.  The  petition,  as  amended,  shows  that 
sections  5  and  6  of  Jefferson  township  were  formerly 
1  School  di»-  P^^*  ^^  ^^^  ^^^^^  towuship  of  MaguoUa,  and 
tonfto^'  ^bout  the  year  1855  were  organized  into  a 
effect  oV^'  •  school  district,  with  other  parts  of  Magnolia 
code  of  1878.  township,  by  the  school-fund  commissioners, 
and  has  ever  since  been  maintained  as  such  under  the 
control  of  plaintiff;  that  said  sections  are  separated 
from  the  other  parts  of  Jefferson  township  by  the  Boyer 
river,  a  natural  obstruction  such  as  is  contemplated  in 
section  1797  of  the  Code ;  that  about  the  year  1876  the 
district  township  of  Jefferson  was  organized  into  an 
independent  district  not  including  said  sections,  and 
that  ever  since  defendant  has  disowned  said  territory, 
and  claimed  that  it  was  a  part  of  the  plaintiff  district 
township ;  that  by  mutual  consent  said  sections  were 
permitted  to  remain  as  part  of  plaintiff  district  town- 
ship, and  plaintiff  has  controlled  said  district,  main- 
tained school  therein,  and  from  year  to  year,  for  the 
last  fifteen  years,  paid  defendant  for  tuition  of  scholars 
residing  on  said  sections  that  attended  school  in  defend- 
ant district.  It  is  alleged  that  during  the  last  fifteen 
years  defendant  has  collected  and  converted  to  its  own 
use  taxes  assessed  and  paid  on  said  sections,  and  upon 
property  therein,  to  the  amount  of  fifteen  hundred 
dollars,  which  belongs  to  plaintiff,  which  fact  plaintiff 
did  not  discover  until  1887.  Plaintiff  asks  judgment 
for  fifteen  hundred  dollars,  with  interest,  w 

It  will  be  observed  that  the  sections  from  which 
the  taxes  in  question  were  collected  were  legj^ly  organ- 
ized as  a  school  district,  and  under  the  jurisdiction  and 
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control  of  the  plain tiflE.  Appellee's  contention  is  that, 
said  sections  having  become  a  part  of  the  civil  township 
of  Jeflferson,  they  became  a  part  of  Boyer  indei)endent 
district,  nnder  the  Code  of  1873 ;  that  by  the  Code  of 
1873  the  former  organization,  including  these  sections, 
was  terminated  ;'and  that,  ever  since,  said  territory  has 
been  a  part  of  defendant  district.  This  contention  is 
fully  answered  in  Hancock  t?.  District  Twp,  of  Perry ^ 
78  Iowa,  650,  wherein  this  court  held  that  the  Code  of 
1873  was  not  designed  to  affect  the  territory  of  districts 
or  subdistricts  formed  from  territory  situated  in  differ- 
ent civil  townships,  as  contemplated  by  section  16  of  the 
act  of  1866.  The  territory  in  question,  being  legally 
attached  to  the  plaintiff  district  township,  has  been  and 
still  is  a  part  thereof.  It  follows  that  plaintiff  was 
entitled  to  the  tax  in  question. 

The  allegation  of  the  petition  is  that  defendant 
received  and  appropriated  said  tax,  from  year  to  year, 

jj  :recoTery  for  the  last  fifteen  years,  and  that  plaintiff 

Sn-oJSrSiiy  ^^^  ^^*  discover  that  fact  until  the  year 
1887.  This  does  not  show  a  cause  of  action 
upon  an  open  account,  nor  is  fraudulent 
concealment  of  the  cause  of  action  alleged.  The  cause 
of  action  is,  therefore,  subject  to  the  statute  of  limita- 
tions, but  this  does  not  bar  the  entire  claim  as  shown  in 
the  petition  as  amended. 

Our  conclusion  is  that  the  petition  shows  a  cause  of 
action  entitling  plaintiff  to  the  relief  demanded,  so  far 
as  the  claim  is  not  barred  by  the  statute  of  limitations, 
and,  therefore,  the  demurrer  should  have  been  overruled. 

Reversed. 


collected : 
statute  of 
limitations. 
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School  Funds :  deposit  in  bane  wtth  noticb  to  banksb  :  implied 

TRUST  :    BIGHTS    OF    DISTRICT   UPON   BANK'S   FAILURE.     Where  the 

treasurer  of  the  plaintiff  school  district,  contrary  to  law,  deposited 
the  funds  of  the  district  in  a  bank  owned  and  operated  by  defend- 
ant's assignors^^notifying  the  bankers  at  the  time  that  it  was 
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school  money,  but  carrying  the  account  in  his  own  name,  though 
mingling  nOne  of  his  own  money  in  the  same  account,  and  the 
hankers  became  insolvent,  and  assigned  their  property  to  defend- 
ant for  the  benefit  of  their  creditors,  and  among  that  property  was 
a  sum  of  money  in  excess  of  the  balance  of  school  money  thdn 
remaining  on  deposit,  held  that  the  bankers  took  and  held  the 
school  money  not  as  their  own,  nor  as  that  'of  the  depositor,  but 
in  trust  for  the  plaintiff  district ;  that  though  none  of  the  identical 
school  money  remained  in  their  possession  it  must  be  presumed, 
at  least  until  the  contrary  is  affirmatively  shown,  that  the  prop- 
erty which  they  assigned  was  greater  in  value  by  the  balance  of 
school  money  on  deposit  at  the  time  of  the  assignment ;  and  that 
defendant  was  properly  ordered  to  repay  such  balance  to  the  plain- 
tiff in  preference  of  all  other  creditors.  (  See  opinion  for  a  discus- 
sion of  the  subject  upon  the  authorities.) 


Appeal  from  Harrison  District  Court. — Hon.  Scott 

M.  Ladd,  Judge. 

Piled,  June  4,  1890. 

Action  in  equity  to  recover  for  money  deposited 
by  the  treasurer  of  plaintiff  with  the  assignors  of 
defendant.  There  was  a  trial  by  the  court,  and  a  decree 
in  favor  of  the  plaintiff.     Defendant  appeals. 

S.  I.  King,  for  appellant. 

H.  H,  Roadifer  and  J.  W.  Barnhart,  for  appellee. 


Robinson,  J. — The  plaintiff  is  an  independent  dis- 
trict, duly  organized  for  school  purposes  under  the 
laws  of  Iowa.  Por  some  years  preceding  the  com- 
mencement of  this  action  one  M.  W.  Wilson  was  the 
treasurer  of  plaintiff,  and  as  such  received  considerable 
sums  of  money,  which  he  deposited  from  time  to  time 
in  a  bank  owned  by  Phineas  and  William  C.  Cad  well. 
On  the  ninth  day  of  October,  1888,  the  Cadwells,  being 
insolvent,  made  to  defendant  a  general  assignment  for 
the  benefit  of  their  creditors.  The  defendant  qualified 
as  assignee,   and  entered   upon  tbe  dischare:e  of  the 
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duties  of  the  position.  The  liabilities  of  the  insolvents 
were  found  to  be  largely  in  excess  of  their  assets. 
Among  the  former  was  a  credit  of  $657. 17  in  favor  of 
M.  W.  Wilson.  Among  the  latter  was  the  sum  of 
$836.61  in  money.  Wilson  visited  the  bank  of  the 
Cad  wells  about  the  first  of  September,  1885,  to  deposit 
the  money  of  plaintiff,  which  was  then  in  his  hands, 
and  informed  Phineas  Cadwell,  who  was  president,  that 
he  desired  to  deposit  school  money.  He  was  given  a 
book  marked  "  Cadwell' s  Bank,  in  account  with  M.  W. 
Wilson."  AU  the  money  he  ever  deposited  in  that 
bank  belonged  to  plaintiff,  although  the  account  thereof 
was  kept  in  his  name.  He  made  deposits  continuously, 
and  drew  his  checks  against  them  from  time  to  time  as 
was  required.  The  amount  to  his  credit  was  the  balance 
of  his  deposits  remaining  after  deducting  the  amount 
of  his  checks  which  had  been  paid.  The  district  court 
found  that  the  money  was  deposited  in  trust  for  the 
benefit  of  plaintiff ;  that  the  Cad  wells  knew  that  fact ; 
and  that  they  had  no  authority  to  transfer  it  to  defend- 
ant for  the  benefit  of  their  creditors.  The  decree 
awarded  to  plaintiff  the  full  amount  of  the  aforesaid 
balance. 

I.  The  principal  question  presented  for  our  deter- 
mination is  whether  the  money  deposited  by  Wilson 
was  so  impressed  with  the  character  of  a  trust  fund 
that  it  can  be  followed,  and  the  trust  enforced  against 
the  estate  of  the  Cadwells  in  the  hands  of  their 
assignee,  to  the  prejudice  of  their  general  creditors.  It 
does  not  appear  that  any  of  the  identical  money  depos- 
ited went  into  the  possession  of  defendant.  On  the 
contrary,  the  admitted  facts  justify  the  conclusion  that 
he  received  but  little,  if  any,  of  it ;  and,  if  a  trust  for 
the  amount  in  question  is  established,  it  must  be  on  the 
ground  that  the  deposits  must  be  held  to  have  increased 
the  estate  of  the  insolvents,  and  that  the  balance  due  is 
represented  by  an  increase  now  in  the  hands  of  the 
assignee.  The  treasurer  of  a  school  district  is  not 
authorized  by  law  to  deposit  the  school  money  in  bank. 


600  SUPREME  COURT  OF  IOWA, 

The  Ind.  Dist.  of  Boyer  v.  Kine:. 

He  is  required  to  hold  all  money  belonging  to  the  dis- 
trict, and  to  pay  out  the  same  on  the  order  of  the  presi- 
dent, countersigned  by  the  secretary.  Code,  sec.  1747. 
He  is  liable  for  all  such  money  which  comes  into  his^ 
hands,  even  though  it  be  stolen  without  fault  on  his 
part.  District  Twp.  v.  Morton^  37  Iowa,  551.  He  i» 
also  liable  therefor,  even  though  it  be  destroyed  by  fire 
{District  Tuop.v.  Smithy  39  Iowa,  10);  or  lost  by  the 
failure  of  the  bank  in  which  it  was  deposited  (  District 
Twp,  V.  HardinbrooJc^  40  Iowa,  130 ).  It  is  well  settled 
that,  as  a  rule,  one  who  makes  a  general  deposit  in.  a 
bank  parts  with  his  title  to  the  money  so  deposited,  and 
that  the  bank  acquires  it.  The  transaction  creates  the 
relation  of  debtor  and  creditor,  and  is,  in  effect,  a  loan 
by  the  depositor  to  the  bank.  Marine  BanJe  v.  Fulton 
Bank,  2  Wall.  252 ;  Thompson  v.  Biggs,  5  Wall.  663 ; 
Bank  v.  Millard,  10  Wall.  152 ;  JStna  Nat  Bank  v. 
Fourth  Nai,  Bank,  46  N.  Y.  86 ;  In  re  Franklin  BanJe, 
19  AniQr.  Dec.  413,  and  note ;  Foley  v.  Hill,  2  H.  L.  Cas. 
28.  And  it  has  been  held  that  the  same  rule  applies  to 
deposits  of  public  funds  by  officers  to  whom  they  are 
intrusted  by  law,  where  the  fact  that  the  deposits  are 
of  public  funds  is  not  known  to  the  bank.  Long  v. 
Emsley,  GTl  Iowa,  12 ;  Lovyry  v.  Polk  County,  61  Iowa, 
50 ;  School  District  v.  Bank,  102  Mass.  174. 

When  Wilson  made  the  deposits  in  question,  he 
had  no  title  to  the  money,  excepting  that  acquired  by 
virtue  of  his  office  as  treasurer,  and  no  right  to  part 
with  that  title  by  making  a  general  deposit.  The  Cad- 
wells  were  fully  advised  as  to  the  material  facts,  and 
therefore  could  acquire  no  title  to  the  deposit  adverse  to 
the  plaintiff.  As  to  them,  the  money  deposited  consti- 
tuted a  trust  fund,  which  they  had  no  right  to  convert 
to  their  own  use,  and  the  fact  that  they  mingled  it  with 
other  money,  so  that  the  identity  of  that  deposited  was 
lost,  would  not  destroy  the  trust  character  of  the 
deposits,  nor  prevent  the  enforcement  of  the  trust 
against  property  to  which  they  had  contributed.  To 
hold  otherwise  would  be  to  ratify  a  wilful  violation  of 
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law  at  the  expense  of  an  innocent  party,  and  thus  per- 
petrate a  wrong.  The  defendant  acquired  no  property 
rights,  as  against  plaintiff,  which  the  Cad  wells  could 
not  have  enforced,  and  he  has  no  special  interest  which 
requires  protection.  The  same  is  true  of  the  general 
creditors.  They  are  entitled  only  to  so  much  of  the 
estate  of  the  insolvents  as  remains  after  liens  paramount 
to  their  claims  and  other  preferred  charges  are  satisfied. 
Although  there  is  conflict  in  the  decisions  of  the  courts, 
yet  we  think  that  our  conclusions  are  not  only  in  har- 
mony  with  the  principles  of  equity,  but  that  they  are 
supported  by  the  greater  number  of  recent  authorities. 
See  McLeod  v.  Evans,  66  Wis.  406  ;  28  N.  W.  Rep.  173, 
214;  PeaJc  v.  Mlicott,  30  Kan.  161 ;  1  Pac.  Rep.  499; 
Harrison  v.  S?niih,  83  Mo.  212 ;  People  v.  Oity  Bank 
of  Rochester,  96  N.  Y.  36 ;  Bank  v.  Weems,  6  S.  W. 
Rep.  802 ;  National  Bank  v.  Insurance  Co, ,  104  U.  S. 
61. 

Much  of  what  was  said  in  Davenport  Plow  Co.  v. 
Lamp,  post,  p.  i^\  is  applicable  to  this  case.  It  is 
claimed,  in  effect,  that  the  conclusions  we  now  announce 
are  in«  conflict  with  the  doctrines  expressed  in  Long  v. 
Emsley,  57  Iowa,  12,  and  Lowry  v.  Polk  County,  51  Iowa, 
50.  In  the  case  cited,  the  question  involved  was  the  lia- 
bility of  the  county  treasurer  for  money  which  came  into 
his  hands  by  virtue  of  his  oflBce,  and  which  was  lost  by 
reason  of  the  failure  of  the  bank  in  which  he  had  depos- 
ited it.  This  court  held  that  the  depositing  of  the  funds 
was  in  violation  of  law,  and,  in  effect,  a  conversion  of 
them,  and  that  the  treasurer  was  liable  for  their  loss. 
The  right  of  the  cestui  que  trust  to  follow  the  funds,  and 
have  a  trust  therefor  established  and  enforced,  was  not 
involved  in  the  case. 

In  Long  v.  Emsley,  a  township  clerk  had  deposited 
money  of  the  township  in  a  bank  in  his  individual  name, 
without  disclosing  the  fact  that  it  was  money  he  had 
reQeived  by  virtue  of  his  office.  The  bankers  were 
garnished,  and  proceedings  were  had  which  resulted  in 
a  judgment  against  the  bankers  as  garnishees  for  the 
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money  in  qaestion.     After  the  judgment  was  rendered, 
they  paid  the  money  to  the  defendants  in  the    case 
named.     It  was  held  that  the  township  clerk  could  not 
recover  the  money  so  paid.     The  garnishees  did  not 
know  that  the  money  deposited  had  been  public  money 
until  after  the  process  of  garnishment  had  been  served, 
and  stress  is  laid  upon  that  fact,  and  upon  the  further 
fact  that  there  was  a  conversion  of  the  funds  deposited. 
It  is  undoubtedly  true  that  expressions  were  used  in 
both  cases  which,  if  applied  to  the  facts  in  this  case, 
would  tend  to  support    the  claim   of  appellant  that 
appellee  is  not  entitled  to  the  enforcement  of  a  trust 
against  the  property   in  the  hands  of  the  appellant. 
But  the  language  used  in  those  cases  must  be  construed 
in  connection  with  the  facts  to  which  it  referred.     Con- 
ceding that  the  acts  of   Wilson  in    making    general 
deposits  of  the  school  funds  were  in  violation  of  law, 
it  does  not  follow  that  plaintiff  was  a  party  to  those 
acts,  and  bound  by  them.    The  money  deposited  by 
Wilson  was  received  by  the  Cadwells,   mingled  with 
their  general  funds,  and  paid  out  in  the  ordinary  course 
of  business.     It  is  insisted  by  appellant  that  none  of 
the  money  so  deposited  has  been  traced  into  any  of  the 
property  of  the  Cadwells  which  went  into  the  posses- 
sion of  defendant,    and  hence  that  no  trust  can  be 
enforced  for  that  reason.     But  it  is  not  necessary  to 
trace  the  balance  of   the  money  deposited  into  some 
specific  property  before  the  trust  can  be  enforced.     It  is 
sufficient  if  it  can  be  traced  into  the  estate  of  the  default- 
ing trustee.     McLeod  v,  Evans,  66  Wis.  409  ;  28  N.  W. 
Rep.  173,  214,  and  cases  therein  cited.    In  this  case  it 
appears  that  the  money  in  question  was  received  by  the 
Cadwells,  and  that  their  estate  was  increased  by  that 
amount.     As  they  received  it  knowing  its  trust  charac- 
ter, it  will  be  presumed,  in  the  absence  of  a  showing  to 
the  contrary,  that  it  was  preserved  by  them  in  some 
form,  and  that  it  passed  into  the  hands  of  their  assignee. 
It  is  not  material  for  the  purpose  of  this  case  whether 
the  balance  was  preserved  in  the  form  of  money  or  in 
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other  property.  It  is  only  necessary  that  it  appear,  by 
presumption  of  law  or  otherwise,  that  it  has  been  pre- 
served in  the  hands  of  defendant.  The  money  having 
been  traced  to  the  estate  of  the  Cadwells  impressed 
with  the  character  of  a  trust  fund,  the  burden  was  upon 
defendant  to  show  that  it  contributed  nothing  to  the 
©state  which  he  acquired  by  virtue  of  the  assignmeiit, 
and  that  he  has  failed  to  do.  It  is  true,  the  record  sub- 
mitted to  us  authorizes  the  conclusion  that  the  Cadwells 
lost  much  property  in  their  business  transactions,  but 
we  must  presume  that  they  lost  their  own  property,  and 
not  that  of  plaintiff.  We  conclude  that  the  judgment 
of  the  district  court  is  correct,  and  it  is,  therefore, 

Affibmed. 


Lykoh  v.  The  Simmons  Hardwabe  Company  et  al. 

Assignment  for  Benefit  of  Creditors :  assignee's  sale  of  land  : 
TITLE.  Where  land  which  was  included  in  an  asaignment  for  the 
benefit  of  creditors  was  mortgaged  for  almost  the  whole  amount 
of  the  purchase  money,  and  the  assignee  sold  and  quitclaimed 
it  to  the  mortgagee  in  satisfaction  of  the  mortgage  debt,  which 
was  all  it  was  worth,  and  the  court  approved  the  sale,  and  the 
insolvents  also  conveyed  to  the  mortgagee,  held,  in  the  absence  of 
any  claim  of  bad  faith,  that  the  title  of  the  mortgagee  was  good  as 
against  creditors  who  levied  attachments  upon  the  land  after  the 
assignment  and  before  the  sale,  and  that  whether  the  deed  of 
assignment  was  vahd  or  not ;  and  the  title  was  properly  quieted 
in  plaintiff,  who  purchased  from  the  mortgagee  in  good  faith  and 
for  value,  as  against  the  claims  of  such  attaching  creditors. 

Appeal  from   Polk    District    Court — Hon.    Marous 

Kavanagh,  Jr.,  Judge. 

Filed,  June  4,  1890. 

This  is  an  action  to  quiet  the  title  to  certain  real 
estate  in  the  plaintiff  against  certain  attachments  and 
judgments  held  by  the  defendants  against  the  firm  of 
Lynch  Bros.,  composed  of  Morris  Lynch  and  James 
Lynch,  Jr.  There  was  a  trial  upon  the  merits,  and  a 
decree  for  the  plaintiff.     Defendants  appeal. 
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Callender  &  Smithy  for  appellant  Simmons  Hardware 
Company. 

MnJchine  &  McC  lelland^  for  appellants  Perry  &Co, 

N.  B.  Raymond^  for  appellee. 

RoTHROOK,  C.  J.— It  appears  from  the  record  that 
on  and  before  January  7,  1884,  Morris  Lynch  and 
James  Lynch,  Jr.,  were  engaged  in  the  retail  hardware 
business  under  the  firm  name  of  Lynch  Bros.,  and  on 
that  day  they  made  a  general  assignment  of  all  their 
property  for  the  benefit  of  their  creditors.  Prior  to 
making  the  assignment  they  purchased  the  property 
now  in  controversy  from  one  Heimer.  The  considera- 
tion agreed  to  be  paid  for  the  property,  as  expressed  in 
the  conveyance,  was  forty-five  hundred  dollars.  There 
was  but  one  hundred  dollars  paid  on  the  purchase  of 
said  property,  and  a  mortgage  was  executed  by  said 
Morris  Lynch  and  James  Lynch,  Jr.,  to  secure  the  bal- 
ance agreed  to  be  paid  for  the  property.  No  other  or 
further  payments  were  made,  and  when  the  assignment 
was  executed  Heimer  was  the  holder  of  the  mortgage. 
The  assignment  included  all  the  property  of  the  part- 
nership. It  was  drawn  in  proper  form,  and  signed  in 
the  firm  name  of  Lynch  Bros.,  and  the  acknowledgment 
to  the  instrument  was  made  by  said  Morris  Lynch  for 
and  in  behalf  of  the  firm.  James  Lynch,  Jr.,  has  never 
at  any  time,  so  far  as  appears,  made  any  question  that 
the  assignment  was  valid.  On  the  next  day  after  the 
assignment  was  made,  the  defendants,  who  were  cred- 
itors of  the  partnership,  commenced  actions  on  their 
claims,  and  levied  attachments  on  the  property  in  con- 
troversy. The  evidence  shows  that  the  one  hundred 
dollars  paid  by  the  firm  on  the  purchase  was  partner- 
ship money,  and  that  the  purchase  was  actually  made 
by  the  firm.  This  is  disputed  by  appellants,  but  we  do 
not  regard  it  as  material  to  the  determination  of  the 
rights  of  the  parties  whether  it  was  a  partnership  trans- 
action or  not. 
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After  the  assignment  was  made  the  assignee  pro- 
ceeded to  make  a  settlement  of  the  aflFairs  of  the  part- 
nership. He  endeavored  to  make  a  sale  of  the  property, 
and  the  highest  offer  that  could  be  obtained  was  the 
oifer  of  Heimer  to  take  the  property  for  the  amount  of 
the  mortgage,  which  amount  is  named  in  the  report  of 
the  assignee  at  four  thousand  dollars,  and  he  sold  the 
property  to  Heimer  for  that  amount,  or  for  the  amount 
necessary  to  pay  the  mortgage.  There  is  not  one  word 
in  the  evidence  tending  to  show  that  the  property  was 
worth  more  than  that  amount  at  the  time.  The  only 
evidence  on  that  question  is  that  the  property  was  not 
worth  more  than  the  mortgage  and  interest  due  on  it. 
The  assignee  made  a  quitclaim  deed  to  Heimer  for  the 
property,  and  the  court  approved  the  sale.  The  quit- 
claim deed  was  made  on  the  sixth  day  of  December, 
1884.  Some  question  is  made  by  counsel  for  appellants 
as  to  the  validity  of  this  deed.  This  is  wholly  immate- 
rial, for  the  reason  that  on  the  same  day  James  Lynch, 
Jr.,  and  Morris  Lynch  conveyed  the  property  to 
Heimer.  In  consideration  of  the  agreement  to  buy  tfack 
the  property,  Heimer  released  the  mortgage  of  record. 
Now,  it  is  apparent  that,  as  the  property  was  not  worth 
more  than  the  amount  of  the  mortgage,  there  was  no 
margin  for  any  of  the  creditors  to  base  attachment 
suits  upon.  No  act  of  the  mortgagors  or  their  cred- 
itors could  defeat  the  mortgage  lien ;  and,  if  the  deed 
of  assignment  was  informal,  it  did  not  affect  the  rights 
of  Heimer.  There  is  absolutely  no  evidence  that 
Heimer  did  not  act  in  perfect  good  faith  in  taking  back 
the  property  in  payment  of  his  mortgage.  The  evi- 
dence further  shows  that  afterwards  Heimer  sold  and 
conveyed  the  proi)erty  to  the  plaintifF.  So  far  as 
appears,  this  sale  was  made  in  good  faith.  The  plain- 
tiff paid  in  cash,  and  secured  by  mortgage  about  the 
amonnt  of  the  original  mortgage.  In  our  opinion  the 
district  court  properly  held  that  the  appellants  had  no 
claim  or  lien  upon  the  property. 

Affirmed. 
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BuNTON  V.  King. 

Township  Fondfl:   deposit  in  bank  with  noticb  to  bankbh: 

IMPLIED  TBUBT  :  rights  OF  TOWNSHIP  UPON  BANK'S  FAILURE.     (Jftde- 

pendent  Distrust  of  Boyer  v.  King,  ante,  p.  497,    followed   <» 
principle,) 

Appeal  from  Harrison  District  Court. — Hon.  Soott  M. 

Ladd,  Judge. 

Piled,  June  4,  1890. 

Action  in  chancery  to  recover  money  belonging  to 
the  township,  of  which  plaintiff  is  clerk,  deposited  by  a 
former  clerk  in  a  bank  which  subsequently  became 
insolvent,  and  assigned  its  property  to  defendant  for 
the  benefit  of  its  creditors.  There  was  a  decree  for 
plaintiff.    Defendant  appeals. 

8,  I.  King^  for  appellant. 

B.  H.  Roadifer  and  J,  TF.  Barnhart^  for  appellee 

Beok,  J. — I.  The  facts  of  this  case  are  these: 
P.  &  W.  0.  Cad  well,  bankers,  becoming  insolvent, 
assigned  their  property  to  defendant  for  the  benefit  of 
their  creditors,  pursuant  to  the  laws  of  the  state. 
Q-.  W.  Wilson,  clerk  of  Jefferson  township,  before  the 
assignment,  deposited  money  of  the  township  in  the 
bank,  by  a  general  deposit  in  his  own  name,  which  was 
known  by  the  bankers  to  be  the  money  of  the  township. 
At  the  time  of  the  assignment,  there  was  a  balance  due 
on  account  of  the  deposit  made  by  WilsoiL  To  recover 
this  sum  from  the  assignee  for  the  township,  the  trustees 
brought  this  suit.  G.  H.  Bunton,  the  clerk  of  the  town- 
ship,  and    successor    of   Wilson,   was   substituted  as 
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plaintiff  in  place  of  the  trustees,  and  the  snit  is  now 
prosecuted  in  his  name. 

II.  The  facts  in  this  case  are  substantially  like 
those  involved  in  Independent  District  of  Boyer  v. 
Kingy  Assignee^  ante^  p.  497,  and  the  questions  of  law 
involved  in  the  two  cases  are  identical.  Counsel  for 
both  parties  admit  these  propositions,  and  present  their 
arguments  in  that  case  for  consideration  in  this.  Fol- 
lowing that  case,  and  referring  to  Davenport  Plow  Co. 
V.  Lampj  posty  p.  — ,  in  support  of  the  doctrine  we 
recognize,  we  direct  the  decision  of  the  court  below  in 
this  case  to  be  Affibm£d. 


Steele  v.  Sanchez. 

Contraots:  want  of  ooNsrosBATiON :  estoppel.  A  party  to  an 
executory  contract  cannot,  after  having:  Yoluntarily  performed  it 
and  received  its  fruits,  without  being  disturbed  in  their  enjoy- 
ment, set  up  the  want  of  consideration  in  the  contract.  ( Maxwell 
V,  Graves t  59  Iowa,  618.)  And  so,  where  plaintiff  quarried  stone 
from  a  quarry  supposed  to  belong  to  defendant,  but  to  which  it 
afterwards  appeared  that  defendant  had  no  title,  under  a  contract 
requiring  him  to  give  to  the  defendant  a  certain  percentage  of  the 
stone,  held  that  he  could  not,  while  in  the  unmolested  enjoyment 
of  the  stone  quarried,  recover  of  defendant  for  the  stone  delivered 
under  the  contract,  on  the  ground  that  the  contract  was  without 
consideration* 

Appeal  from   Wapello   District    Court. — Hon.    Dell 

Stuart,  Judge. 

Filed,  June  5,  1890. 

Action  to  recover  for  stone  furnished  by  plaintiff 
to  defendant.  The  case  was  tried  without  a  jury,  and 
a  judgment  was  rendered  for  plaintiff.  Defendant 
appeals.  The  case  has  before  been  in  this  court.  72 
Iowa,  65. 
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E.  L.  Burton^  for  appellant. 

W.  H.  C.  Jaques^  for  appellee. 

Beck,  J. — I.  Plaintiflf  alleges  in  his  petition  that 
under  a  parol  contract  he  delivered  certain  stone  to 
defendant,  and  asks  to  recover  therefor.  A  second 
count  upon  the  same  action  is  in  the  quantum  meruit 
form,  but  recovery  is  sought  upon  one  count  only. 
Defendant,  answering  these  counts  of  the  petition, 
alleges  that  he  owned  a  quarry  from  which  plaintiff, 
under  a  parol  contract  with  him,  quarried  and  removed 
stone,  being  bound  to  pay  defendant  fifteen  per  cent,  of 
the  stone  quarried ;  and  the  stone  in  question  in  this 
case  was  received  by  defendant  under  this  contract. 
The  answer  sets  up  a  counter-claim  for  stone  received 
by  plaintiff  and  not  paid  for.'  An  amended  petition 
seeks  to  recover  for  stone  delivered  to  defendant  upon  a 
contract  under,  which  he  was  to  quarry  stone  upon  land 
claimed  by  defendant,  and  deliver  a  part  of  the  stone  to 
defendant.  The  defendant  had  no  title  to  the  quarry, 
or  right  to  obtain  or  sell  stone  therefrom,  and,  there- 
fore, plaintiff  is  entitled  to  recover  at  least  the  value  of 
his  labor  in  quarrying  the  stone.  The  plaintiff  replied 
to  defendant's  answer,  denying  all  allegations  thereof, 
"but  admits  that  defendant  received  the  stone  named, 
and  many  more."  The  reply  contains  this  language: 
"Says  there  was  some  kind  of  a  contract  between  him 
and  the  defendant  by  which  he  was  to  pay  for  the  stone 
in  the  quarry,  but  said  such  contract  was  without  con- 
sideration in  this :  That  defendant  represented  to  plain- 
tiff that  he  was  the  owner  of  the  stone  when  they  lay  in 
the  quarry  in  the  bed  of  the  Des  Moines  river,  and 
plaintiff  agreed  to  pay  for  the  stone  on  the  theory  that 
defendant  was  the  owner  of  the  same,  but  that  he  has 
since  ascertained  that  defendant  never  had  any  title  to 
the  bed  of  the  river  at  that  place."  Defendant  filed 
an  amended  answer,  showing  that  he  was  in  possession 
of  the  quarry,  and  made  with  plaintiff  a  parol  contract 
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to  the  effect  that  defendant  would  permit  plaintiff  to 
quarry  stone  in  the  quarry,  and  take  them  out  over  the 
land  of  defendant,  and  deposit  them  on  defendant's 
land,  on  condition  that  he  would  deliver  defendant  fifteen 
per  cent,  of  the  stone  quarried,  and  that  defendant  was 
not  to  pay  plaintiff  for  the  stone,  or  for  the  labor  of 
quarrying  them.  The  plaintiff  filed  a  reply  to  this 
amended  answer,  making  his  reply  to  the  original 
answer  his  reply  to  this  amended  answer. 

II.  Under  the  decision  of  this  court  in  this  case 
when  here  before,  defendant  has  no  title  to  the  land 
upon  which  the  quarry  is  situated,  and  no  right  to  the 
stone  quarried  therefrom.  Therefore,  there  was  no 
consideration  for  the  contract  under  which  the  stone 
was  delivered  to  defendant  by  plaintiff.  72  Iowa,  66. 
That  there  was  a  contract  under  which  plaintiff  deliv- 
ered the  stone  for  which  suit  is  brought  is  admitted  by 
plaintiff,  while  not  admitting  its  terms  and  conditions  as 
stated  by  defendant.  But  he  admits,  in  effect,  that  the 
stone  was  received  by  defendant  ui)on  a  contract  under 
which  he  was  bound  to  pay  for  them.  The  contract,  it 
clearly  appears,  was  for  future  receipt  of  and  payment 
for  stone  by  plaintiff.  It  was,  therefore,  an  executory 
contract  which  plaintiff  performed.  He  cannot,  after 
iaving  voluntarily  performed  it,  and  received  its  fruits, 
without  being  disturbed  in  their  enjoyment,  set  up  the 
want  of  consideration.  Maxwell  v.  Graves^  69  Iowa, 
613 ;  Bish.  Cont,  sees.  60,  81. 

The  existence  of  a  contract,  and  the  receipt  of  the 
stone  by  plaintiff  under  it,  is  admitted  by  the  pleading ; 
and  there  is  evidence  tending  to  establish  it.  We  need 
not  inquire  as  to  the  terms  and  conditions.  It  is  suffi- 
cient to  know  that  plaintiff  received  the  stone,  and  used 
them  without  disturbance  under  the  executory  contract ; 
and  upon  these  facts  there  can  be  no  doubt,  and  there 
may  be  said  to  be  no  conflict  in  the  evidence.  He  can- 
not, as  we  have  seen,  set  up  want  of  consideration  after 
having  received  the  fruit  of  his  executory  contract, 
-and  never  having  been  deprived  thereof.     Upon  these 
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considerations  the  court  below  should  have  entered  judg- 
ment against  plaintiff.  The  judgment  for  plaintiff,  in 
this  view  of  the  case,  is  wholly  without  the  support  of 
evidence. 

Other  questions  in  the  case  need  not  be  considered, 
as  the  judgment  of  the  court  below  must  be  reversed^ 
and  they  may  not  arise  in  another  trial. 

Reversed. 


Strabala  v.  Lewis. 

1.  Tax  Sale  and  Deed:  statute  of  limit ationb.  Where  land 
was  sold  for  taxes  October  1,  1877,  and  a  treasurer's  deed  was  exe- 
cuted to  plaintiff  April  20,  1883,  which  was  filed  for  record  April 
15,  1885,  and  the  land  was  unoccupied  untU  November  14,  1888L 
when  defendant  took  possession  of  it  under  the  patent  title,  Jield 
that  an  action  by  plaintiff  to  quiet  his  title,  begun  March  9,  1089, 
was  not  barred  by  section  902  of  the  Code.  (  See  opinion  for  cases 
followed  and  distinguished.) 

2.  :  AcmoN  TO  QUIET  TITLE :  WRIT  OF  POSSESSION.  Where  judg- 
ment was  properly  entered  for  plaintiff  quieting  his  tax  title  as 
against  the  holder  of  the  patent  title,  who  had  gone  mto  possession 
and  made  valuable  improvements  for  which  a  claim  might  be 
made,  the  court  did  not  err  in  refusing  a  writ  of  possession,  espe- 
cially as  the  cause  was  appealed. 

Appeal  from  Sioux  District  Obz^r^.— Hon.  0.  H.  Lewis* 

Judge. 

Piled,  June  6,  1890. 

This  action  involves  the  title  of  eighty  acres  of  land. 
The  plaintiff  claims  under  a  tax  sale  and  deed,  and  the 
defendant  is  the  owner  of  the  patent  title.  There  was  a 
decree  for  the  plaintiff,  and  defendant  appeals 

Pitts  &  Kessey^  for  appellant. 

Dewey  &  Eicher^  for  appellee. 
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RoTHRocK,  C.  J. — I.    It  is  conceded  that  the  tax 
deed  is  in  due  form,  and  that  there  is  no  defect  in  any 

of  the  proceedings  upon  which  it  is  based. 

1    Tax  8fkl6  and  o        *r 

'  deed:  statute  The  defendant  is  the  owner  of  the  patent 

title,  and  the  only  question  presented  by 
the  appeal  is  whether  the  action  is  barred  by  the  statute 
of  limitations.  It  is  provided  by  section  902  of  the  Code 
that  "no  action  for  the  recovery  of  real  property  sold 
for  the  non-payment  of  taxes  shall  lie  unless  the  same 
be  brought  within  five  years  after  the  treasurer's  deed 
is  executed  and  recorded."  It  appears  from  the  record 
that  the  land  was  sold  for  taxes  on  the  first  day  of 
October,  1877.  The  treasurer's  deed  was  executed  on 
the  twentieth  day  of  April,  1883,  and  filed  for  record* 
April  15,  1885.  The  action  was  commenced  on  the 
ninth  day  of  March,  1889.  The  action  was  brought 
within  five  years  from  the  date  of  the  recording  of  the 
deed.  The  land  was  unoccupied  prairie  until  Novem- 
ber 14,  1885,  at  which  time  the  defendant  took  actual 
possession  thereof,  which  he  still  retains.  It  is  claimed 
by  counsel  for  defendant  that,  because  the  plaintiff  neg- 
lected to  file  his  tax  deed  for  record,  the  statute  of 
limitations  above  cited  should  be  held  to  have  com- 
menced to  run  at  the  date  of  the  deed.  Reliance  is  had 
upon  Hintrager  v.  Hennessy^  46  Iowa,  600 ;  Oriffith  v. 
Carter^  64  Iowa,  193 ;  Cassady  v.  Sapp,  64  Iowa,  204, 
and  Hintrager  v.  Trauty  69  Iowa,  746.  The  cases  cited 
are  broader  and  more  far-reaching  than  the  claim  made 
by  counsel  in  this  case.  They  hold  that  under  the  facts, 
including  the  possession  of  the  land  by  the  owner  of 
the  patent  title,  the  statute  should  commence  to  run  in 
three  years  from  the  date  of  the  tax  sale.  But  in  the 
case  at  bar  the  action  was  commenced  within  five  years 
from  the  recording  of  the  deed,  and  the  defendant  did 
not  take  possession  of  the  land  until  after  the  deed  was 
recorded.  These  facts  bring  the  case  within  the  rule  of 
the  cases  of  Adams  t).  Oriffin^  66  Iowa,  125 ;  Francis  v. 
Oriffin^  72  Iowa,  23,  and  Oriffln  v.  Turner,  75  Iowa,  260. 
In  Adams  v.  Griffin  it  is  held  that,  as  the  owner  of  the 
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.     ^  ^.viJT?^d^^^^^  possession  during  the  time  tie 

JJi^h^f  at  ;t  tax  sale  negligently  omitted  to  obto 

a  tax  deed,  such  negligence  cannot  inure  to  the  benefit 

of  the  former.    It  is  proper  to  say  here  that  the  caseol 

6ri:ffia  V,  Carter,  supra,  relied  upon  by  appellant,  was 

determined  upon  the  theory  that  the  action  was  not 

brought  until  more  than  five  years  after  the  tax  deed 

^as  recorded.     This  was  probably  a  mistake  of  the 

writer  of  the  opinion.     Attention  was  called  to  this 

mistake  in  the  later  case  of  Francis  v,  Oriffin,  above 

cited.     In  our  opinion,  the  district  court  correctly  held 

that  the  plaintiff 's  action  was  not  barred  by  the  statute 

limitations. 

II.     The  plaintiff  demanded  that  a  writ  should  be 
issued  to  put  him  in  possession  of  the  land.     The  court 

^  .  ^^^^^    refused  to  so  order,  and  from  that  ruling 

'  ^"ifjSi® ''  the  plaintiff  has  appealed.  In  view  of  the 
session.  f^^,^  ^^^  ^^  defendant  has  made  improve- 
ments on  the  land  for  which  a  claim  may  be  made,  and 
as  the  cause  was  appealed,  we  think  the  court  did  not 
err  in  refusing  the  writ.  The  cause  will  be  remanded 
to  the  court  below  for  further  proceedings  in  that 
behalf.     On  both  appeals  the  cause  will  be 

Affirmed. 
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The  Valley  National  Bank  v.  Jackaway  et  aL 

PromisBory  Notes :  collateral  security  :  WAnrBB  of  lien  bt 
PURCHASE  ON  EXECUTION.  The  payee  of  an  accommodation  note 
made  by  defendants  deposited  it  with  plaintiff,  before  maturity,  as 
collateral  security  for  his  note  to  plainti£F,  under  a  written  agree- 
ment that  the  collateral  note  might,  if  the  principal  note  was  not 
paid  at  maturity,  be  sold  at  public  or  private  sale,  and  the  pro- 
ceeds applied  to  the  expenses  of  sale  and  the  payment  of  the  pria- 
cipal  note.  The  principal  note  was  put  in  judgment,  and  the 
judgment  provided  for  the  sale  of  the  collateral  note  on  special 
execution.  By  mistake  a  general  execution  was  issued  instead  ot 
a  special  one,  and  the  note  was  sold  thereon  after  maturity,  and 
bid  in  by  plaintiff.    In  this  action  to  recover  judgment  on  the  note. 
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held  that  the  plaintiff  took  the  note  as  a  pledge,  before  maturity, 
free  from  the  equities  which  existed  between  the  payee  and  the 
makers,  and  that  its  purchase  of  it,  by  mistake,  under  a  general 
instead  of  a  special  execution,  was  hot  an  attempt  to  acquire  a 
title  to  it  inconsistent  with  the  lien  which  it  before  had,  and  thus 
a  waiver  of  the  lien,  but  only  an  attempt  to  enforce  the  first  lien 
under  the  contract  by  which  it  was  created,  and  that  plaintiff  was 
entitled  to  recover  regardless  of  the  equities  between  the  makers 
and  the  payee. 

Appeal  from    Polk    District    Court. — Hon.   Ma  ecus     '  m  m 

Kavanagh,  Jr.,  Judge. 

Piled,  June  6,  1890. 

Action  on  a  promissory  note.  Judgment  for 
defendants,  and  the  plaintiff  appeals. 

/.  K.  Macomher  and  Mitchell  &  Dudley^  for 
appellant. 

Bousquet  &  Earle^  for  appellees. 

Granger,  J. — The  Johnson  Directory  Company 
made  to  the  plaintiff's  cashier,  on  the  twenty-third  of 
June,  1887,  its  note  for  three  hundred  and  seventy-five 
dollars,  and  as  collateral  thereto  deposited  with  the 
payee  the  note  in  suit  for  five  hundred  dollars,  under  a 
written  agreement  that  the  collateral  note  might,  if  the 
principal  note  was  not  paid  at  maturity,  be  sold  at 
public  or  private  sale,  at  the  option  of  the  holder,  and 
the  proceeds  applied  to  the  expenses  of  sale,  and  the 
payment  of  the  principal  note.  The  principal  note  was 
after  maturity  put  in  judgment,  and  the  judgment  pro- 
vided for  the  sale  of  the  collateral  note  on  special  exe- 
cution. By  mistake,  a  general  execution  issued  in  lieu 
of  a  special  one,  and  the  note  was  sold  thereon,  and  bid 
in  by  the  plaintiff ;  and  it  brings  this  suit  to  recover  of 
the  makers. 

The  defense  urged  is  that  they  made  the  note  to 
the    Johnson  Directory    Company  as   accommodation 
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patent  title  did  not  take  possession  during  the  time  the 
purchaser  at  the  tax  sale  negligently  omitted  to  obtain 
a  tax  deed,  such  negligence  cannot  inure  to  the  benefit 
of  the  former.  It  is  proper  to  say  here  that  the  case  of 
Oriffith  V.  Cartar^  supra^  relied  upon  by  appellant,  was 
determined  upon  the  theory  that  the  action  was  not 
brought  until  more  than  live  years  after  the  tax  deed 
was  recorded.  This  was  probably  a  mistake  of  the 
writer  of  the  opinion.  Attention  was  called  to  this 
mistake  in  the  later  case  of  Francis  v,  Oriffin,  above 
cited.  In  our  opinion,  the  district  court  correctly  held 
that  the  plaintiff's  action  was  not  barred  by  the  statute 
limitations. 

II.     The  plaintiff  demanded  that  a  writ  should  be 
issued  to  put  him  in  possession  of  the  land.     The  court 

,^ .  ^^^^^^    refused  to  so  order,  and  from  that  ruling 

'  ^SolVos-^  *  *^®  plaintiff  has  appealed.  In  view  of  the 
session.  f^ct  that  the  defendant  has  made  improve- 
ments on  the  land  for  which  a  claim  may  be  made,  and 
as  the  cause  was  appealed,  we  think  the  court  did  not 
err  in  refusing  the  writ.  The  cause  will  be  remanded 
to  the  court  below  for  further  proceedings  in  that 
behalf.     On  both  appeals  the  cause  will  be 

Affirmed. 
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The  Valley  National  Bank  v.  Jackaway  et  al. 

Promissory  Notes :  collateral  sbcurity  :  waitbb  of  lien  bt 
PURCHASE  ON  EXECUTION.  The  payee  of  an  accommodation  note 
made  by  defendants  deposited  it  with  plaintiff,  before  maturity,  as 
collateral  security  for  his  note  to  plaintiff,  under  a  written  agree- 
ment that  the  collateral  note  might,  if  the  principal  note  was  not 
paid  at  maturity,  be  sold  at  public  or  private  sale,  and  the  pro- 
ceeds applied  to  the  expenses  of  sale  and  the  payment  of  the  prin- 
cipal note.  The  principal  note  was  put  in  judgment,  and  the 
judgment  provided  for  the  sale  of  the  collateral  note  on  special 
execution.  By  mistake  a  general  execution  was  issued  instead  of 
a  special  one,  and  the  note  was  sold  thereon  after  maturity,  and 
bid  in  by  plaintiff.    In  this  action  to  recover  judgment  on  the  note. 
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held  that  the  plaintiff  took  the  note  aa  a  pledge,  before  maturity, 
free  from  the  equities  which  existed  between  the  payee  and  the 
makers,  and  that  its  purchase  of  it,  by  mistake,  under  a  general 
instead  of  a  special  execution,  was  not  an  attempt  to  acquire  a 
title  to  it  inconsistent  with  the  lien  which  it  before  had,  and  thus 
a  waiver  of  the  lien,  but  only  an  attempt  to  enforce  the  first  lien 
under  the  contract  by  which  it  was  created,  and  that  plaintiff  was 
entitled  to  recover  regardless  of  the  equities  between  the  makers 
and  the  payee. 

Appeal  from    Polk   District   Court. — Hon,   Marcus     ;  S  ttI 

Kavanagh,  Jr.,  Judge. 

Filed,  June  5,  1890. 

ft 

Action  on  a  promissory  note.  Judgment  for 
defendants,  and  the  plaintiff  appeals. 

J.  K.  Macomher  and  Mitchell  <fe  Dudley^  for 
appellant* 

■ 

Bousquet  <fe  Earle^  for  appellees. 

Granger,  J. — The  Johnson  Directory  Company 
made  to  the  plaintiff's  cashier,  on  the  twenty-third  of 
June,  1887,  its  note  for  three  hundred  and  seventy-five 
dollars,  and  as  collateral  thereto  deposited  with  the 
payee  the  note  in  suit  for  five  hundred  dollars,  under  a 
written  agreement  that  the  collateral  note  might,  if  the 
principal  note  was  not  paid  at  maturity,  be  sold  at 
public  or  private  sale,  at  the  option  of  the  holder,  and 
the  proceeds  applied  to  the  expenses  of  sale,  and  the 
payment  of  the  principal  note.  The  principal  note  was 
after  maturity  put  in  judgment,  and  the  judgment  pro- 
vided for  the  sale  of  the  collateral  note  on  special  exe- 
cution. By  mistake,  a  general  execution  issued  in  lieu 
of  a  special  one,  and  the  note  was  sold  thereon,  and  bid 
in  by  the  plaintiff ;  and  it  brings  this  suit  to  recover  of 
the  makers. 

The  defense  urged  is  that  they  made  the  note  to 
the    Johnson  Directory    Company  as   accommodation 
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paper,  and  received  no  consideration  whatever  therefor, 
and  that  plaintiff's  title  thereto  is  derived  from  the 
execution  sale  only,  and  that  thereby  it  took  only  the 
rights  of  the  Johnson  Directory  Company  therein.  It 
is  true  that  the  note  was  received  by  the  plaintiff  as 
security  before  maturity,  but  that  the  sale  on  execution 
was  after  maturity.  The  facts  as  to  how  the  note  was 
received  by  plaintiff,  the  placing  of  the  principal  note 
in  judgment,  and  the  sale  of  the  collateral  note  on 
general  execution,  instead  of  a  special  one,  by  mis- 
take, are  pleaded  in  a  reply  to  defendants'  answer. 
The  particular  point  urged  by  defendants  is  that  the 
election  by  plaintiff  to  sell  the  note  on  general  execu- 
tion operated  to  defeat  its  rights  as  a  bona-flde  holder 
before  maturity,  and  that,  after  the  sale  on  execution, 
it  could  no  more  enforce  it  against  the  makers  than  the 
Johnson  Directory  Company  could,  as  to  whom,  of 
course,  the  plea  of  accommodation  makers  and  no  con- 
sideration would  be  good.  The  facts  in  the  case  are 
liot  disputed,  and  the  questions  argued  are  of  a  legal 
import.  It  is  plainly  stated  in  argument  by  appellees 
that  they  do  not  question  the  plaintiff's  title  or  owner- 
ship of  the  note.  Their  only  contention  is  as  to  the 
conditions  of  such  ownership ;  that  is,  does  it  take  the 
note  charged  with  the  equities  between  the  makers  and 
the  payees,  or  does  it  hold  it  freed  therefrom,  and  pro- 
tected by  the  lien  it  derived  from  accepting  it  before 
maturity  as  collateral  to  its  note  against  the  Johnson 
Directory  Company?  Appellees'  contention  is  that  it 
is  the  former,— that  is,  that  it  takes  the  note  charged 
with  the  equities ;  and  for  the  reason  that  by  surrender- 
ing the  note  to  be  sold  on  general  execution,  instead  of 
appropriating  it  under  the  terms  of  the  pledge,  or  by  a 
sale  on  special  execution,  as  directed  in  the  judgment, 
it  waived  its  lien,  and  holds  it  only  as  it  would  if  it  had 
purchased  it  of  the  Johnson  Directory  Company  after 
maturity.  It  is  said  by  appellee  that  ^*a  person  cannot 
claim  property  under  two  inconsistent  rights  at  the 
same  time.  •  He  may  select  either,  but  he  cannot  avail 
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himself  of  both."  The  statement;,  as  a  general  proposi* 
tion,  has  support  on  authority.  As  giving  the  state- 
ment direct  application  to  the  case  in  hand,  appellees 
say,  ^*  A  pledgee  waives  his  lien  by  attaching  or  levy- 
ing on  the  pledge,"  and  cite  several  authorities,  among 
which  is  Jones,  Pledges,  section  599.  But  the  section 
goes  no  further  than  to  state  the  rule  as  a  general  one  ; 
and  there  is  much  reason  to  believe  that  the  statement 
of  the  rule  is  designed  for  cases  in  which  a  party  inten- 
tionally adopts  other  methods  or  means  for  security 
than  those  prescribed  or  available  for  the  enforcement 
of  his  lien.  In  this  case  the  plaintiflF,  holding  the  note 
as  a  pledge,  had  a  judgment  and  an  order  of  the  court 
for  the  sale  of  the  pledge  on  special  execution.  It 
ordered  a  special  execution  to  issue,  and,  believing  the 
sheriff  held  an  execution  as  ordered,  placed  the  note  in 
his  hands  for  sale  thereunder,  and  with  such  a  belief 
purchased  the  note  at  the  sale.  It  is  afterwards  dis- 
covered that,  by  a  mistake  of  the  clerk,  the  sheriff  had 
proceeded  under  a. general  execution.  The  effect  of  the 
deviation  from  the  course  intended  is  far  njore  shadpwy 
than  substantial. 

There  is  merit  in  the  rule  that,  if  a  lienholder  dis- 
regards his  rights  thereunder,  and  intentionally  seeks 
to  create  a  lien  on  the  same  property  by  other  means, 
and  to  hold  the  property  thereunder,  he  shall  be  held 
as  having  waived  his  prior  lien,  for  the  two  are  incon- 
sistent; and  authorities  are  numerous  in  support  of 
such  a  view,  and  those  cited  by  appellees  are  of  that 
character.  But  there  is  no  merit  in  a  rule  tljat  a  mere 
mistake  as  to  the  character  of  the  execution  under 
which  a  sale  is  made,  as  that  it  was  general  instead  of 
special,  will  divest  the  pledgee  of  the  benefits  of  his 
security  as  such.  No  authority  or  reason  is  given  us  to 
sustain  such  a  holding.  We  quote  the  following  from 
appellees'  brief,  as  it  evidences  the  character  of  the 
authorities  cited  in  support  of  their  position:  ''The 
moment  the  pledgee  voluntarily  parts  with  his  posses- 
sion, or  claims  the  right  to  detain  the  goods  upon  a 
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different  ground,  the  lien  is  lost.'*  Concede  the  rule, 
and  it  does  not  aid  appellees  in  this  case ;  for  plaintiff 
has  never  voluntarily  parted  with  its  possession,  or 
claimed  to  detain  the  note  upon  other  grounds  than  by 
virtue  of  the  pledge  and  judgment.  The  placing  of  the 
note  in  the  hands  of  the  sheriff  for  sale  was  not  a  vol- 
untary parting  with  the  possession,  a^  contemplated  by 
any  authority  cited,  but  a  step  intended  to  effectuate 
its  lien ;  and  the  possession  of  the  sheriff  would  seem 
to  be  but  the  possession  or  custody  of  the  law  for  that 
purpose.  If  not,  the  sheriff  was  surely  acting  for  the 
plaintiff  in  making  the  sale,  and  hence  its  agent.  This 
statement  is  made  only  on  the  theory  that  the  plaintiff 
by  the  sale  designed  to  appropriate  the  pledge,  as  he 
lawfully  might  do  by  its  terms,  and  not  to  obtain  a 
different  lien  by  a  general  levy  of  execution  ;  and  in 
this  case  there  can  be  no  question  as  to  such  intent. 
Nor  does  the  record  justify  a  conclusion  that  plaintiff 
ever  claimed  the  note  except  as  a  pledge.  The  mere 
mistake  as  to  the  character  of  the  execution  would  not 
constitute  a  voluntary  parting  with  possessioil,  or  a 
claim  to  detain  the  note  on  different  grounds,  or  by 
virtue  of  a  different  right ;  and  hence  the  facts  do  not 
bring  the  case  within  the  rule  as  announced  by  appel- 
lees. Such  a  voluntary  act  or  claim  has  no  foundation 
in  a  mere  mistake.  The  authorities  cited  by  appellees 
to  support  that  rule  show  in  every  case,  or  warrant  the 
belief,  that  the  party  intended  the  act  charged  as  con- 
stituting the  waiver.  In  Jones  v,  Scott^  10  Kan.  33, 
property  otherwise  exempt  from  execution  was  pledged 
as  security  for  a  debt,  and  the  pledgee  had  the  right, 
without  judgment  on  his  claim,  to  sell  the  property 
pledged,  and  extinguish  the  claim  ;  but  he  put  it  in 
judgment,  took  execution,  and  sold  the  property  there- 
under. The  pledgeor  in  that  case  brought  replevin  for 
the  books  pledged,  on  the  ground  that  the  pledgee  had 
forfeited  his  rights  to  the  books  as  a  pledge  because  of 
his  proceeding  at  law  to  obtain  the  judgment  and  sell 
the  property  on  execution ;  the  property,  but  for  the 
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pledge,  being  exempt  from  execution.  The  execution 
in  that  case  is  spoken  of  as  an  ordinary  execution  upon 
a  judgment  at  law,  and  we  assume  that  it  corresponds 
to  our  general  execution.  The  holding  is  that  the 
pledgee  had  a  right  to  reduce  his  claim  to  judgment, 
and  especially  treats  of  the  sale  on  execution  instead  of 
by  other  methods,  and  holds  that,  inasmuch  as  the 
judgment  did  not  invalidate  the  lien,  there  could  be  no 
valid  objection  to  the  issuance  of  an  execution,  and  the 
sale  of  the  property  thereon.  In  that  case  there  was  no 
mistake,  but  an  intentional  sale  on  an  ordinary  execu- 
tion at  law.  In  this  case  the  right  to  obtain  the  judg- 
ment is  not  questioned.  It  is  practically  conceded ; 
and  we  think  the  mere  fact  that  the  plaintiff  by  mistake 
placed  the  note  in  the  hands  of  the  sheriff  for  sale  on  a 
general  execution,  instead  of  a  special  one,  does  not 
divest  the  lien  by  virtue  of  the  pledge.  The  district 
court  held  otherwise,  and  hence  it  erred.  There  should 
have  been  a  judgment  for  plaintiff  for  the  amount  of 
the  note.  It  is  not  necessary  to  consider  other  ques- 
tions.   The  judgment  of  the  district  court  is 

B£V£R8ED. 
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Assault :  intent  to  commit  orbat  bodily  injury  :  indiotment.    An 

indictment  which  cliarges  that  the  defendant  did  *'  make  an  assault         '  80~5i7 
upon  one  H.,  with  intent    ♦    *    •    to  strike  and  bruise,  and  did  — ; 

inflict  upon  the  person  of  said  H.  a  great  bodily  injury,*'  is  insuffi-  di39  458 
cient  to  charge  an  assault  with  indent  to  commit  great  bodily  ' 
injury,  since  it  does  not  in  words  charge  more  than  an  intent  to 
strike  and  bruise,— an  intent  which  may  exist  in  the  case  of  a 
simple  assault  or  assault  and  battery,— and  the  great  bodily  injury 
alleged  to  have  been  committed  may  have  been  in  excess  of  the 
attempt.    [Robinson,  J.,  and  Rothrock,  C.  J.,  dissenting.] 

Appeal  from  Bremer  District  OourL — Hon.  G.  W. 

RuDDicK,  Judge. 
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The  grand  jury  of  Bremer  county  returned  an 
indictment  against  the  defendant,  the  charging  part  of 
which  is  as  follows :  '*The  said  Edward  Clark,  on  the 
third  day  of  December,  in  the  year  of  our  Lord  one 
thousand,  eight  hundred  and  eighty-seven,  in  the  county 
of  Bremer  and  state  of  Iowa,  did,  with  a  deadly  weapon, 
to-wit,  a  certain  billiard  cue,  the  particular  description 
of  which  is  to  this  grand  jury  unknown,  which  the  said 
Edward  Clark  then  and  there  held  in  his  hands,  make 
an  assault  upon  one  A.  B.  Haskins,  with  intent  then  and 
there,  wickedly,  unlawfully,  maliciously  and  feloniously 
t-o  strike  and  bruise,  and  did  inflict  upon  the  person  of 
said  A.  B.  Haskins  a  great  bodily  injury,  contrary  to 
the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, against  the  peace  and  dignity  of  the  state  of 
Iowa."  Defendant  demurred  to  the  indictment,  and, 
the  demurrer  being  overruled,  he  pleaded  not  guilty, 
and  the  cause  was  tried  to  a  jury.  The  jury  returned 
a  verdict  of  guilty  of  assault  with  intent  to  inflict 
great  bodily  injury,  whereupon  the  defendant  filed  his 
motion  for  new  trial  and  in  arrest  of  judgment,  which 
being  overruled,  judgment  was  entered  upon  the  verdict ; 
to  all  of  which  defendant  excepted,  and  from  which  he 
appeals,  assigning  as  errors  the  overruling  of  his  demur- 
rer, of  his  motion  in  arrest  of  judgment,  and  for  new 
trial,  and  in  pronouncing  judgment  on  the  verdict. 

Wvi,  H,  McClure,  for  appellant. 

^.  A.  Dawson^  County  Attorney,  and  John  T. 
SionCy  Attorney  General,  for  appellee. 

Given,  J. — I.  The  errors  assigned  involve  the  sin- 
gle inquiry  whether  the  indictment  charges  the  assault 
to  have  been  made  with  intent  to  inflict  great  bodily 
injury.  The  indictment  must  be  direct  and  certain  as 
regards  the  offense  charged.   Code,  sec.  4298  (McClain's 
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Ann.  Code,  sec.  6683. )  An  indictment  cannot  be  aided 
by  intendment,  or  an  omission  supplied  by  construction. 
The  acts  necessary  to  constitute  the  offense  must  be,  in 
the  manner  indicated^  set  out  and  averred.  State  v. 
Potter^  28  Iowa,  664,  The  intent  charged  is  to  '*  strike 
and  bruise,"  an  intent  which  may  exist  in  a  case  of 
simple  assault  or  assault  and  battery.  No  intent  to 
inflict  great  bodily  injury  is  charged,  except  as  it  may 
be  infeiTed  from  the  allegation  that  he  did  inflict  great 
bodily  injury,  but  the  intention  cannot  be  determined 
by  such  inference.  Every  charge  in  this  indictment 
may  be  true,  and  yet  the  defendant  not  be  guilty  of  an 
assault  with  intent  to  inflict  great  bodily  injury.  He 
may  have  committed  a  battery  by  striking  and  bruising, 
to  such  an  extent  as  to  inflict  a  great  bodily,  injury,  but 
it  does  not  follow  that  he  is  charged  with  making  the 
assault  with  intent  to  inflict  such  an  injury  ;  the  injury 
may  have  been  greater  than  was  intended.  We  do  not 
think  that  this  indictment  charges  the  offense  of  an 
assault  with  intent  to  inflict  great  bodily  injury  with 
such  a  degree  of  certainty  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  that 
such  charge  is  intended,  and  the  court  to  pronounce  judg- 
ment upon  the  conviction  according  to  the  law  of  the 
<3ase.  Our  conclusion  is  that  the  district  court  erred  in 
not  sustaining  defendant's  demurrer  to  the  indictment, 
and  the  judgment  of  the  district  court  is,  therefore, 

Reversed. 

Robinson,  J.  {dissenting) — It  is  true  that  the 
indictment  must  be  direct  and  certain  as  regards  the 
offense  charged,  but  it  is  also  true  that  the  ^'  words  used 
in  a  statute  to  define  a  public  offense  need  not  be  strictly 
pursued  in  an  indictment,  but  other  w^ords  conveying 
the  same  meaning  may  be  used.'*  Code,  sec.  4304.  It 
is  sufficient  to  state  the  act  charged  or  the  offense  *'  with 
such  degree  of  certainty,  in  ordinary  and  concise  lan- 
guage, and  in  such  a  manner,  as  to  enable  a  person  of 
<;ommon  understanding  to  know  what  is  intended,  and 
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the  court  to  pronounce  judgment  upon  a  conviction 
according  to  the  law  of  the  case."  Code,  sec.  4305  (5). 
It  does  not  seem  to  me  that  a  person  of  common  under- 
standing would  be  in  doubt  as  to  the  offense  which  the 
indictment  in  this  case  was  designed  to  charge.  It 
shows  clearly  that  a  great  bodily  injury  was  inflicted 
upon  Haskins  by  means  of  an  assault  made  with  crimi- 
nal intent  to  strike  and  bruise  him.  It  was  not  neces- 
sary to  constitute  the  oifense  of  which  defendant  was 
convicted  that  the  assault  should  have  been  made  with 
the  specific  intent  to  commit  that  offense.  1  Whart. 
Crim.  Law,  sec.  120 ;  1  Bish.  Crim.  Law,  sees.  827,  330. 
A  person  is  presumed  to  intend  the  consequences  which 
are  ordinarily  to  be  apprehended  as  the  result  of  his 
voluntary  act.  State  v.  Redfield^  73  Iowa,  644  ;  Stale  v. 
Oillett^  66  Iowa,  460.  It  will  hardly  be  claimed  that  a 
great  bodily  injury  would  not  be  a  natural  result  of  an 
assault  made  by  one  person  upon  another  with  a  deadly 
weapon  with  the  intent  to  strike  and  bruise.  It  was 
said  in  State  v.  Thompson^  19  Iowa,  300,  that  the  tech- 
nical exactness  of  the  common  law,  as  enforced  in 
criminal  prosecutions,  have  been  wisely  superseded  by 
the  statutes  of  the  state,  and  this  court  is  required 
to  render  such  judgment  on  the  record  as  the  law 
demands,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  substantial  rights  of  the  parties. 
Code,  sec.  4538.  It  does  not  seem  to  me  that  the  case  of 
State  V.  Potter^  cited  in  the  opinion  of  the  majority, 
contains  anything  in  conflict  with  the  views  here 
expressed.  The  indictment  in  that  case  was  held  to  be 
insuflicient,  because  it  did  not  set  out  acts  essential  to 
constitute  the  offense  charged,  but  it  is  not  denied  that 
the  acts  described  in  the  indictment  in  this  case  are 
sufficient  to  constitute  the  crime  of  which  defendant 
was  convicted,  if  done  with  the  necessary  criminal 
intent.  If  the  indictment  had  not  alleged  that  the 
unlawful  assault  of  defendant  inflicted  upon  the  person 
named  a  great  bodily  injury,  the  offense  which  it  was 
designed  to  charge  would  have  been  left  in  doubt ;  but 
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it  seems  to  me  the  facts  alleged  show  clearly  that  the 
crime  charged  was  an  assault  upon  Haskins  with  intent 
to  inflict  a  great  bodily  injury.  The  undisputed  facts 
disclosed  by  the  record  are  that,  at  the  time  of  the 
assault  in  question,  Haskins  was  a  minor,  and  in  a 
saloon  where  defendant  was  playing  billiards.  He 
refused  to  go  out  when  ordered  to  do  so,  and  was  struck 
on  the  side  of  the  head  by  defendant  with  a  billiard  cue, 
with  such  force  that  he  fell  to  the  floor  insensible.  He 
did  not  recover  consciousness  until  some  time  after  he 
was  removed  from  the  saloon,  and  *'had  dizzy  spells  for 
a  long  time,"  thereafter.  He  also  received  an  injury 
described  by  the  surgeon  as  follows :  "His  left  ear  was 
split,  extending  back  to  the  skull  for  half  an  inch. 
Took  eight  stitches  to  close  wound."  In  view  of  these 
facts,  it  seems  to  me  the  judgment  of  the  district  court 
can  be  reversed  only  on  technical  grounds,  which  do 
not  affect  the  substantial  rights  of  the  parties.  I  am 
authorized  to  say  that  Rothkock,  C.  J.,  concurs  in  this 
dissent. 
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1.     Appeal:  trial  on  record  only.    Causes  in  this  court  are  tried  go  521 

only  upon  the  record  remaining  in  the  court  below,  certified  here  ^^   *^ 

by  transcript.    The  transcript  cannot  be  altered,  added  to  or  con-  L^  ^ 
tradicted  by  matter  dehors  the  record. 

5.     :  CERTiPYnia  EVIDENCE.    The  Certificate  of  the  trial  judge 

that  the  evidence  of  certain  named  witnesses  was  reduced  to  writ- 
ing, and,  with  the  exhibits  therein  referred  to,  was  all  the  evi- 
dence offered,  introduced,  admitted  and  used  in  the  trial  of  the 
cause,  and  was  all  duly  filed  in  the  office  of  the  derk  of  the  court, 
is  not  sufficient  to  preserve  and  identify  the  evidence  for  a  trial  de 
novo  upon  appeal. 

Appeal  from  Union  District  Court. — Hon.  John  W. 

Harvey,  Judge. 

Piled,  June  6,  1890. 
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Action  in  chancery  to  declare  a  note  to  be  usurious, 
and  a  deed  absolute  to  be  a  mortgage  securing  it,  and  to 
redeem  therefrom.  Upon  the  hearing  on  the  merits,  the 
deed  was  held  to  be  a  mortgage,  and  judgment  was^ 
entered  on  the  note,  and  the  mortgage  was  foreclosed.. 

D.  Z>.  Oregory  and  James  O,  Bull^  for  appellants. 

McDill  &  Sullivan^  for  appellees. 

Beck,  J. — I.  Defendants  move  this  court  to  strike 
from  the  record  and  abstract  of  plaintiff  the  evidence, 
for  the  reason  that  it  was  not  certified  and  made  of  rec- 
ord within  the  time  prescribed  by  law  wherein  an  appeal 
may  be  taken.  This  motion  is  based  upon  an  amended 
abstract  filed  by  defendant  containing  the  following 
allegations :  "A.  B.  Devoe  and  Geo.  W.  Devoe,  appel- 
lees herein,  deny  that  the  abstract  of  Jennie  S.  Blanch- 
ard  etahi  appellants,  is  a  full,  true,  correct  and  complete 
abstract  of  all  the  evidence,  pleadings,  exhibits,  papers, 
records  of  said  cause,  as  the  same  now  appears  of  record 
in  the  district  court  of  Union  county,  Iowa.  Appellees 
expressly  allege  that  said  abstract  contains  much  evi- 
dence which  is  not  a  part  of  the  record  in  this  case, 
which  has  never  been  identified  and  made  part  of  the 
record  in  the  court  below,  and  that  the  evidence  of  Geo. 
W.  Devoe,  Michael  Owens,  J.  O.  Donovan,  A.  B.  Devoe, 
John  Hall,  A.  B.  Hall,  C.  H.  Fuller,  W.  B.  Cowles, 
found  on  printed  pages  154  to  162,  inclusive,  of  said 
abstract,  said  evidence  purporting  to  have  been  taken 
by  J.  E.  Brooks,  official  reporter  of  the  district  court, 
on  the  twenty-seventh  day  of  November,  1888,  has  never 
been  properly  identified,  filed  and  made  part  of  the 
record  in  this  case.  That  said  short-hand  notes  have 
never  been  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Union  county,  Iowa.  That  the  paper  purport- 
ing to  be  the  short-hand  notes  of  the  testimony  of  the 
witnesses  named  above  has  never  been  made  and  placed 
the  office  of  the  clerk  of  the  district  court  of  Union 
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county,  Iowa.  .  That  such  purported  translation  has 
never  been  filed  in  the  office  of  said  clerk.  That  the 
purported  translation  was  not  made  out  until  the 
twelfth  day  of  March,  1889,  as  will  appear  by  the  certif- 
icate of  J.  0.  Brooks  attached  thereto.  .  That  more  than 
six  months  have  elapsed  from  the  date  of  the  entry  of 
the  decree  in  the  case  of  Blanchard  v.  Devoe,  and  that, 
up  to  this  date,  the  judge  of  the  district  court  of  Union 
county,  Iowa,  before  whom  the  above- entitled  cause  was 
tried,  has  in  no  manner  certified  either  to  the  short-hand 
notes  or  to  the  translation  thereof ;  all  of  which  will 
more  fully  appear  by  the  affidavits  of  J.  B.  Sullivan  and 
D.  Davenport,  hereto  attached,  and  made  a  part  of  this 
denial.  Appellees  deny  that  said  abstract  contains  all 
the  evidence  upon  which  the  cause  was  tried  below." 

The  plaintiff  filed  a  denial  of  defendants'  amended 
abstract,  and  an  affirmance  of  their  own,  in  the  follow- 
ing language : 

**  Jennie  S.  Blanchard  et  al,^  appellants  hereinr, 
affirm  the  correctness  of  their  abstract  in  all  particulars 
excepted  to  by  defendants  in  their  denial,  as  fully 
appears  by  the  following  evidence  of  the  same  :  Appel- 
lants will  meet  the  denial  or  objections  of  appellees 
seriatim.  As  to  the  identification  and  certification  of 
the  evidence,  and  all  of  the  evidence,  offered,  intro- 
duced, admitted  and  used  in  said  trial  by  both  parties, 
the  appellants  annex  the  following : 

"  'I,  John  W.  Harvey,  judge  of  the  third  judicial 
district  of  the  state  of  Iowa,  before  whom  the  above- 
entitled  cause  was  tried,  in  Afton,  Union  county,  Iowa, 
do  hereby  certify  that  the  evidence  of  John  Hall,  W. 
A.  P.  Blanchard,  W.  F.  Patt,  J.  L.  Louden,  Wm. 
Hawks,  Wm.  Locke,  Mark  Blanchard,  W.  M.  Scott, 
Geo.  Hurst,  I.  S.  Roseberry,  J.  B.  Harsh,  A.  Mallory, 
C.  H.  Fuller,  Thos.  Hall,  A.  B.  Hall,  H.  M.  Spencer, 
S.  J.  Goldsmith  and  B.  B.  Bonham  was  reduced  to 
writing,  and,  with  the  exhibits  therein  referred  to,  was 
all  of  the  evidence  offered,  introduced,  admitted  and 
used  in  said  trial  on  the  part  of  plaintiffs  in  said  court ; 
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and  the  evidence  of  A.  B.  Devoe,  Geo.  W.  Devoe, 
M.  Owens,  Jno.  A.  Patterson,  W.  D.  McCandless,  Wm. 
Devoe,  H.  J.  Devoe,  Mrs.  Wm.  Devoe,  J.  L.  Haverick, 
A.  J.  Bivens,  W.  B.  Covvles,  J.  M.  Joseph,  David 
Coflfeen,  H.  S.  Clark  and  J.  O.  Donovan  vras  reduced  to 
writing,  and,  with  the  exhibits  therein  referred  to,  was 
all  the  evidence  offered,  introduced,  admitted  and  used 
in  said  trial  on  the  part  of  the  defendants  in  said  court, 
and  which  was  all  duly  filed  in  the  office  of  the  clerk  of 
said  court.  And  I  further  certify  that  the  judgment 
and  decree  in  said  cause  was  made  and  signed  by  me  on 
the  first  day  of  September,  and  filed  with  the  clerk  of 
the  district  court  of  TJnion  county  on  the  fourth  day 
of  September,  1888.  Witness  my  hand  this  ninth  day 
of  February,  1889. 

"  ^JoifN  W.  Harvey, 
"  'Judge  Third  Judicial  District  of  Iowa.' 

*'  On  the  eighth  day  of  February,  1889,  the  following 
stipulations  were  made  a  part  of  the  foregoing  certifi- 
cate, and  sent  to  Judge  Harvey  by  mail,  at  Leon,  Iowa. 
'"  It  is  agreed  by  the  parties,  plaintiffs  and  defend- 
ants, hereto,  that  this  certificate,  when  signed  by  Judge 
Harvex,  will  be  correct. 

''  'J AS.  Gt.  Bull, 

"  'Attorney  for  Plaintiffs. 
"  'MoDiLL  &  Sullivan, 
"  'Attorneys  for  Defendants.' 
*'  Whereas  formal  judgment  and  decree,  in  pursu- 
ance of  the  decree  filed   September  4,  1888,   was  not 
entered   until  November  27,  1888,  it  is  hereby  agreed 
that  the  time  for  appeal  shall  commence  on  that  date, 
and  that  either  party  shall  have  the  statutory  period 
from  November  27,  1888,  in  which  to  perfect  the  appeal, 
and  the  cause  shall  be  submitted  at  the  October  term^ 
1889,  of  the  supreme  court.     Creston,  Iowa,  February 
8,  1889. 

*'Jas.  Gt.  Bull, 

"Attorney  for  Plaintiffs. 
*'  MoDiLL  &  Sullivan, 
*' Attorneys  for  Defendants." 
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It  is  alleged  in  this  denial  by  plaintiffs  that  the 
certificate  and  stipulation  were  filed  by  the  clerk  of  the 

district  *  court,  February  15,  1889.     Affida- 

1.   AfPBAL  I  •.1111  -1 

trial  OB  rco-  vits  by  the  clerk,  reporter  and  attorney  of 
defendants  were  filed,  intended  to  show  that 
the  reporter's  notes,  and  the  translation  thereof,  were 
filed  by  the  clerk  ;  but  it  is  not  attempted  to  be  shown 
in  this  way  that  the  evidence  was  certified  as  required 
by  law.  It  is  suflScient  to  say  that  cases  in  this  court 
are  tried  upon  the  record  remaining  in  the  court  below 
only,  certified  here  by  transcript.  The  transcript  cannot 
be  altered,  added  to  or  contradicted  by  matter  dehors 
the  record.  See  MoClain's  Dig.,  p.  82,  sees.  655-721,  for 
reference  to  decisions  of  this  court  upon  the  familiar 
doctrines  we  have  stated.  We  cannot  consider  the 
affidavits.  But  it  may  be  remarked  that  they  fail  to 
show  that  the  evidence  was  duly  certified. 

II.  The  certificate  of  the  judge  above  quoted,  it 
will  be  observed,  fails  to  show  that  the  short-hand 
g  .  ^j^jrtify.   reporter's  notes,  and  the  translation  thereof, 

inj?  evidence,  contain  and  set  out  all  the  evidence.  It 
shows  that  the  evidence  was  reduced  to  writing,  but 
does  not  certify  that  the  notes  of  the  reporter,  and  the 
translation  thereof,  contain  all  the  evidence,  or  that  all 
of  the  evidence  was  made  of  record.  The  judge  is 
required  by  the  law  to  certify  t^ie  evidence.  He  has  not 
done  so  in  this  case.  The  plaintiff  does  not  even  show 
that  the  reporter  certified  to  his  notes  and  translation, 
which,  however,  had  it  been  done,  would  not  have  dis- 
pensed with  the  judge's  certificate.  We  have  a  case, 
then,  in  which  there  is  a  failure  to  present  the  evidence 
properly  certified.  Whatever  purports  to  be  evidence, 
which  is  found  in  the  abstract  and  transcript,  must  be 
stricken  therefrom  as  not  being  of  record.  We  need  not 
cite  the  numerous  familiar  decisions  of  this  court, 
which  we  now  follow.  The  motion  of  defendant  to 
strike  must  be  sustained.  The  case  is  triable  here  de 
novo.  As  we  have  not  the  evidence  before  us,  we  can 
do  nothing  but  enter  a  judgment  affirming  the  decree  of 
the  court  below.  Affirmed. 
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lOpi  Van  (Jent  v.  The    Chicago,   Milwaukee  and   St. 

^^^  Paul  Railway  Company. 

1.  Bailroads :  kiluno  of  brakeman  :  evidbncb  :  habits  of 
DECEASED.  In  an  action  by  an  administrator  for  the  death  of  his 
intestate,  a  brakeman  upon  defendant's  road,  caused  by  defend- 
ant's  alleged  negligence,  it  was  proper  to  allow  witnesses  for 
plaintiff  to  testify  as  to  the  habits  of  the  decedent  in  regard  to 
sobriety  and  industry,  and  as  to  his  character  as  a  brakeman ;  for 
such  testimony  would  tend  to  show  the  loss  to  his  estate  by  his 
death.     (See  cases  cited  in  opinion.) 

2.     : : :  condition  of  .cabs.    In  such  case,"  where 

the  decedent  was  killed  while  attempting  to  couple  a  flat  car  to  a 
caboose,  and  the  accident  was  attributed  to  defects  in  the  cars,  an 
experienced  brakeman  who  was  standing  upon  the  platform  of  the 
caboose  at  the  time  of  the  accident,  and  saw  it,  and  noticed  the 
condition  of  the  cars,  was  permitted  to  testify  that  the  platform  of 
the  caboose  was  in  bad  condition  and  insufficient.  His  conclusions 
were  based  on  differences  in  the  construction  of  cars,  which  he  had 
noticed,  and  which  he  explained.  Held  that,  while  his  conclusions 
were  of  doubtful  competency,  they  were  not,  in  view  of  his  expla- 
nations and  the  special  findings  of  the  jury,  prejudicial. 

8. : :  —  :  effects  of  prior  injury.    In  such  case, 

where  it  appeared  that  the  decedent  had  sustained  a  serious  injury 
some  years  before,  which  the  evidence  tended  to  show  would  have 
a  permanent  effect  upon  him,  it  was  not  prejudicial  error  to  per- 
mit his  brother  to  testify,  4n  effect,  that  such  injury  had  no  effect 
at  all  upon  decedent's  health,  after  it  had  healed,  so  far  as  he 
knew ;  especially  where  the  witness  had  before  testified,  in  sub- 
stance, to  the  same  thing,  without  objection. 

4.     :  :  :  CUSTOM  OF  defendant.    In  such  case, 

where  it  appeared  that  the  coupling  might  have  been  made  more 
safely  with  a  crooked  link,  evidence  that  defendant  was  accus- 
tomed to  carry  a  crooked  link  in  the  caboose  was  properly  excluded, 
where  it  was  shown  that  as  a  matter  of  fact  there  was  no  such  link 
in  the  caboose  at  the  time  of  the  accident 


:  :   EVIDENCE  TO  SUSTAIN   VERDICT.    In  8uch  case, 

while  the  evidence  might  have  justified  a  verdict  for  defendant,  it 
tended  to  prove  certain  matters  (see  opinion)  which,  if  true, 
would  establish  negligence  on  the  part  of  defendant ;  and,  since 
the  weight  of  the  evidence  was  a  matter  for  the  jury,  the  verdict 
cannot  be  disturbed  in  this  court. 


KT-" 
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Appeal  from  Wapello  District  Court.— Ro^.   Ciias. 

D.  Leggett,  Judge. 

Filed,  June  6,  1890. 

Action  by  the  administrator  of  the  estate  of  Dennis 
Murphy,  deceased,  to  recover  damages  for  injuries 
which  resulted  in  the  death  of  said  Murphy,  and  for 
which  defendant  is  alleged  to  be  responsible.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
plaintiff.     The  defendant  appeals. 

Chambers^  McElroy  &  Roberts,  for  appellant. 

W.  W.  Corey^  E.  L.  Burton,  and  J.  J,  Smith,  for 
appellee. 

Robinson,  J.— On  the  thirteenth  day  of  April, 
1887,  decedent  was  in  the  employment  of  defendant  as 
a  brakeman  on  a  construction  train.  At  that  time, 
defendant  was  building  a  railway  from  Ottumwa  to 
Kansas  City.  The  road,  so  far  as  constructed,  was 
rough,  unballasted,  and  in  the  condition  usual  in  the 
case  of  a  road  in  the  process  of  construction.  That  was 
true  of  the  road  and  sidetrack  at  Mystic,  where  the 
accident  in  question  occurred.  At  the  time  and  place 
named,  decedent,  in  attempting  to  couple  a  flat  car 
to  a  caboose  attached  to  the  train  with  which  he  was 
employed,  received  injuries  which  caused  his  death  the 
next  day.  Plaintiff  claims  that  the  accident  occurred 
through  the  negligence  of  defendant  and  its -employes, 
as  follows :  First,  in  that  the  track  was  uneven,  not 
surfaced,  and  out  of  repair ;  second,  in  that  the  cars  to 
be  coupled  were  of  different  heights,  so  that  the  bump- 
ers did  not  meet ;  third,  in  that  the  cars  attached  to  the 
engine  were  moved  back  too  fast,  in  consequence  of 
which  the  bumper  of  one  car  passed  over  that  of  the 
other,  crushing  decedent;  fourth,  in  requiring  a  coup- 
ling to  be  made  where  the  track  was  uneven  and  unsur- 
f aced ;  fifth,  in  using  cars  of  different  heights,  which 
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were  not  furnished  with  proper  bumpers  or  protections 
for  the  brakemen  to  keep  the  cars  from  coming  together ; 
sixths  in  using  a  car,  a  truss  rod  of  which  was  care- 
lessly permitted  to  extend  beyond  the  end  of  the  car  a 
distance  of  from  three  to  six  inches.  Defendant  denies 
liability,  and  claims  that  the  decedent  was  guilty  of 
negligence  which  contributed  to  his  death. 

The  jury  found  specially  that  decedent  was  crushed 
between  cars,  the  bumpers  of  which  were  of  different 
heights,  and  that  such  difference  in  height  contributed 
to  his  death  ;  that  the  train  was  moving  back  at  an 
unusual  rate  of  speed  for  making  the  coupling  at  the 
time  of  the  accident,  and  that  such  speed  contributed 
to  the  accident ;  that  the  engineer  received  the  last 
signal  given  by  deceased,  which  was  to  back  slowly,  but 
disobeyed  it,  and  backed  at  an  increased  rate  of  speed ; 
and  that  deceased  was  not  guilty  of  contributory  negli- 
gence. The  amount  of  the  general  verdict  was  fifteen 
hundred  dollars. 

I.  Appellant  complains  that  witnesses  for  the 
plaintiflE  were  permitted  to  testify  as  to  the  habits  of 
1  Railroads:     d^cedeut    iu    regard    to    being  sober   and 

brakeman :  industrious,  and  his  character  as  a  brake- 
habits  oV  man.  We  think  the  questions  were  proper 
deceased.  ^g  tending  to  show  the  value  of  the  services 
of  the  decedent,  and  the  loss  to  his  estate  caused  by  his 
death.  Simonson  o,  Mailway  Co.^  49  Iowa,  92;  Don- 
aldson  v.  Railway  Co.^  18  Iowa,  290.  If  the  answers 
of  the  witnesses  were  based  on  false  premises,  the  fact 
could  have  been  shown  on  cross-examination  or  other- 
wise. 

II.  Pat  Murphy,  a  brother  of  the  deceased,  was 
also  employed  on  the  construction  train  as  brakeman  at 

the  time  of  the  accident,  and  stood  on  the 
-- :  condi-     platform  of  the  caboose  to  which  decedent 

tlon  of  cars. 

was  attempting  to  couple  a  flat  car,  within 
a  few  feet  of  the  bumpers  of  the  two  cars,  and  saw  the 
accident,  and  noticed  the  condition  of  the  cars.  He 
was  permitted  to  state  that  the  platform  of  the  caboose 
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was  in  bad  condition,  and  insuflBcient.  The  witness 
was  an  experienced  brakeman,  and  his  examination 
disclosed  the  fact  that  his  conclusions  were  based  on 
differences  in  the  construction  of  cars  which  he  had 
Doticed,  and  which  he  explained.  While  his  conclu- 
sions were  of  doubtful  competency,  yet,  in  view  of  his 
explanations,  and  the  special  findings  of  the  jury,  we 
think  no  prejudice  could  have  resulted  from  them. 

III.  The  evidence  tended  to  show  that,  some  years 
before  his  death,  decedent  had  received  an  injury  to 
,       .      .      his    riffht  shoulder  which  resulted  in  the 

Zipi^^^    removal  of  portions  of  some  of  the  bones  of 
injury.  the  shoulder,  and  that  the  injury  would 

have  a  permanent  eflFefct  upon  his  physical  condition. 
Pat  Murphy  was  asked  to  state  from  his  observation 
the  effect  the  injury  had  upon  his  health  after  it  had 
healed,  and  he  answered,  in  effect,  none  at  all,  so  far 
as  he  knew  ;  and  to  that  question  and  answer  objection 
is  made.  Before  the  question  was  asked,  the  witness 
had  stated  in  regard  to  his  brother :  '  *  We  have  tussled 
with  each  other  since  he  got  well  from  the  injury  on 
his  shoulder,  or  to  his  shoulder,  and  the  injury  did 
have  no  effect  at  all,  as  I  know  of."  The  answer 
objected  to  was,  therefore,  without  prejudice,  even  if 
erroneous ;  but  it  evidently  refers  to  the  visible  effects 
of  the  injury  as  manifested  in  the  physical  exertions  of 
decedent,  and  for  that  purpose  it  was  competent. 

IV.  Some  of  the  evidence  tended  to  show  that  the 
attempted  coupling  could  have  been  more  safely  made 

with  a  crooked  link  than  with  the  straight 

'  --- i  custom    one  which  decedent  used.     Appellant  com- 

of  defendant.       ,    .         ,,      .  •  .         -. 

plains  that  a  witness  was  not  permitted  to 
testify  as  to  the  custom  of  defendant  in  regard  to  car- 
rying a  crooked  link  in  the  caboose  of  the  construction 
train.  There  was  no  error  in  excluding  the  testimony 
in  question.  The  direct  evidence  showed  that  there 
was  no  crooked  link  in  the  caboose,  and  the  custom  as 
to  carrying  one  was  wholly  immaterial. 
Vol.  80—34 
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V.  Numerous  objections  are  made  to  other  rulings 
in  regard  to  the  admission  of  evidence,  which  involve 
no  question  of  importance  or  general  interest,  and, 
therefore,  need  not  be  set  out.  We  find  that  the  objec- 
tions in  question  are  not  well  founded,  or  relate  to 
rulings  from  which  prejudice  could  not  have  resulted. 

VI.  Appellant  briefl y  notices  certain  paragraphs 
of  the  charge  to  tjie  jury,  and  suggests  error  in  giving 
them,  and  in  not  giving  certain  instructions  which  it 
asked.  The  objections  suggested  are  evidently  not 
relied  upon  to  reverse  the  case,  and  we  think  they  are 
not  well  founded.  The  charge  as  given  was  fair  to 
defendant  as  to  the  matters  of  which  it  complains,  and 
fairly  submitted  the  issues  to  the  jury. 

VII.  Appellant  urges  with  much  force  that  the 
evidence  is  not  sufficient  to  sustain  the  special  findings 
5  . .      and  the  general  verdict.    The  evidence  is 

8U8?Bin^ver^     volumiuous  arid  conflicting.     The  case  for 
^^^^-  the  plaintiff  rests  largely  upon  the  testi- 

mony of  Pat  Murphy.  His  statements  are  not  in  all 
respects  consistent  >vith  each  other,  and  he  is  contra- 
dicted as  to  several  material  matters  by  several  wit- 
nesses. The  jury,  as  the  evidence  appears  to  us,  might 
well  have  found  for  the  defendant.  But  there  was 
evidence  which  tended  to  show  that  the  truss  rod  pro- 
jected from  the  end  of  the  car  further  than  it  should 
have  done ;  that  the  engineer  disregarded  a  signal  of  the 
decedent,  and  increased  the  speed  of  the  caboose  unduly 
just  before  it  reached  the  car  to  which  it  was  to  be 
coupled  ;  that  decedent  saw  the  increase  in  the  speed, 
and  attempted  to  step  from  between  the  cars,  but  was 
caught  and  held  by  the  end  of  the  truss  rod ;  that  in 
consequence  of  the  increased  speed  of  the  train,  and 
the  difference  in  the  height  of  the  bumpers,  the  cars 
which  decedent  was  attempting  to  couple  came  together 
in  such  a  manner  as  to  crush  the  decedent,  and  cause 
his  death  ;  and  that  he  was  without  fault.  There  is  no 
doubt  that  Pat  Murphy  was  in  better  position  when  the 
accident  occurred  to  know  the  material  facts  in  regard 
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to  it  than  any  other  witness ;  and,  if  his  testimony  was 
to  be  relied  npon,  the  verdict  was  authorized  by  the 
evidence.  The  witnesses  were  before  the  jury,  and  it 
was  for  them  to  say  what  weight  should  be  given  to  the 
testimony  of  each.  We  cannot  say  that  their  verdict  is 
«o  unsupported  by  the  evidence  that  it  should  be  set 
aside.     The  judgment  of  the  district  court  is 

Affirmed. 


Willits  v.  The  Chicago,  Burlington  and  Kansas        g  gj 

City  Railway  Company.  WW 


Evidence :  plkadino  :  limitation  of  actions  :  instruction.  In  an 
action  for  the  obstruction  of  surface  water  by  the  embankment  of 
defendant's  railroad,  where  the  answer  was  a  general  denial  and  a 
plea  of  the  statute  of  limitations,  and  there  was  no  reply,  it  was 
error  to  admit  evidence  tending  to  show,  for  the  purpose  of  avoid- 
ing the  plea  of  the  statute,  that  defendant  had,  until  within  a  short 
time  before  the  action  was  beguui  maintained  a  ditch  to  convey 
the  water  awa^'.  The  matter  in  avoidance  of  the  statute  should 
have  been  pleaded  if  relied  upon.  (See  Code,  sec.  2665.)  As  the 
testimony  was  not  properly  admitted,  an  instruction  based  thereon 
was  also  erroneous. 

■ 

Appeal  from  Van  Bur  en  District  Conrt. — Hon.  Cxi  as. 

D.  Leggett,  Judge. 

Filed,  J  une  6,  1890. 

Action  for  damage  because  of  overflow  of  plain- 
tiff '  s  lands,  caused  by  the  construction  of  defendant '  s 
road.     Judgment  for  plaintiff,  and  defendant  appeals. 

Sloany  Work  cfe  Brown  and  H.  H.  &  Palmer  Tiimhle^ 
for  appellant. 

Wherry  &  Walker^  for  appellee. 

Granger,  J. — In  1871  the  Burlington  and  South- 
western Railway  Company  constructed  its  line  of  road 
across  the  lands  of  the  plaintiff,  and  the  petition  sets 
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out  that  because  of  such  construction  an  embankment 
was  made  '*  which  prevents  the  surface  and  other  waters 
coming  on  said  lands    *    *    *    from  flowing  off  the 
same  in  its  natural  course,  and  causes  the  same  to  col- 
lect upon,  and  flow  back  and  over,  plaintiff's  meadow 
and   other    lands ;    and    that    the    defendant    has    so 
constructed  said  embankment  as  to  cause  the  water  to 
collect  and  remain  upon  plaintiff's  lands,  thus  causing 
a  nuisance,  and  greatly  damaging  and  injuring  the  use 
and  occupation  of    *    *    *    said  lands."     It  is  also 
averred  that  such  damage  has  continued  for  more  than 
five  years,  and  asks  for  damage  resulting  within  five 
years.     The  answer  is  a  denial,  and  avers  the  construc- 
tion of  the  road  in  1871,  and  that  the  embankment 
complained  of  was  then  made,  and  has  since  been  con- 
tinued, and  that  the  defendant  company  bought  the 
road  in  February,  1882,  and  claims  that  the  cause  of 
action  is  barred  because  more  than  five  years  have 
elapsed  since  it  occurred.     Evidently  with  a  view  to 
avoid  the  effect  of  defendant's  plea  of  the  statute, 
the  plaintiff  gave  evidence  showing  that,   soon  after 
the  construction  of  the  road,  a  ditch  was  opened  on  the 
company's  right  of  way,  through  which  the  water  from 
plaintiff's  land  would  run   to  a  creek,  and  that  this 
ditch  was  continued  by  being  opened  from  time  to  time 
to  within  a  year,  or  less,  before  the  commencement  of 
the  suit,  but  it  appears  that  the  ditch  was  not  sufficient 
to  prevent'  the  overflow  complained  of.     The  evidence 
on  this  point  was  admitted  against  objections  of  the 
defendant,  and,    as  applicable  to  this  testimony,  the 
court  gave  the  following  instruction:     **5.     Evidence 
has  been  admitted  tending  to  show  that  the  embank- 
ment of  the  railroad  has  obstructed  the  passage  of  sur- 
face water  from  plaintiff's  adjoining  lands  every  year 
since  the  road  was  built  across  the  lands.    But  before 
you  consider  the  question  whether  such  obstruction  of 
the  surface  water  has  been  established  by  the  evidence, 
or  come  to  the  question  of  damages  at  all,  you  should 
first  settle  the  question  whether  the  defendant  and  its 
predecessor,  the  Burlington  and  Southwestern  Railway 
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Company,  attempted  to  make  a  way  for  the  surface 
water,  if  any,  obstructed  by  the  embankment,  to  escape 
from  the  plaintiff 's  lands  without  injuring  them;  for, 
unless  the  Burlington  and  Southwestern  Railway  Com- 
pany did  in  fact  attempt  to  make  an  escape  for  such 
water  when  it  built  the  embankment,  or  soon  afterwards, 
by  a  ditch  on  the  north  side  of  the  embankment,  the 
plaintiff's  cause  of  action,  if  good,  would  be  barred  at 
the  end  of  five  years  from  the  time  the  first  injury,  if 
any,  was  done  to  his  land  by  the  embankment.  And, 
unless  the  defendant  continued  such  effort  to  relieve  the 
lands,  if  such  effort  has  been  shown,  by  continuing  the 
ditch  or  keeping  it  open  for  the  purpose  of  carrying 
away  the  surface  water,  if  any,  obstructed  by  the 
embankment  from  running  away  from  plaintiff's  lands, 
after  it  took  possession  of  the  railroad,  the  plaintiff's 
cause  of  action,  if  a  good  one,  is  barred  by  the  statute 
of  limitations ;  and  your  verdict  should  be  for  the 
defendant." 

In  argument  there  seems  to  be  some  misapprehen- 
sion of  the  court's  purpose  in  giving  the  instruction, 
and  the  argument  dwells  upon  the  theory  that,  by  the 
rulings  in  admitting  the  testimony  and  giving  the 
instruction,  the  court  allowed  a  recovery  because  of  a 
failure  to  keep  open  the  ditch,  instead  of  because  of  the 
construction  of  the  embankment  under  the  allegations  of 
the  petition.  It  is  true  the  cause  of  action  is  not  for  a 
failure  to  maintain  the  ditch,  but  for  an  improper  con- 
struction of  the  embankment,  and,  as  we  view  the  court's 
instruction,  the  purpose  was  to  confine  the  jury  to  such  a 
recovery  ;  but  by  the  instruction  it  gave  a  rule  that  would 
avoid  the  operation  of  the  statute  of  limitations,  based 
on  the  conduct  of  the  defendant  in  making  the  ditch 
or  escape  for  the  water,  and  afterwards  attempting  to 
maintain  it.  No  such  issue  was  presented  by  the  plead- 
ings. To  the  introduction  of  testimony  to  show  such 
facts  the  defendant  objected,  and  urges  the  action  of 
the  court  in  admitting  it  as  error.  As  the  action  is 
based  on  the  construction  and  effect  of  the  embankment, 
under  the  allegations  of  the  petition,  the  general  denial 
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only  made  it  necessary  for  plaintiff  to  prove  the  con- 
struction, and  the  overflow  as  a  result.  The  fact  of  the 
ditch  in  this  respect  was  unimportant  and  immaterial. 
The  plea  of  the  statute  of  limitations  was  defensive  and 
affirmative.  If  plaintiff  sought  to  avoid  the  plea  of 
limitations  by  the  facts  as  to  the  ditch,  it  was  matter 
in  avoidance  and  proper  for  reply,  without  which 
it  was  not  admissible.  No  reply  was  filed,  and  hence 
the  testimony  >  should  not  have  been  admitted.  See 
Code,  sec.  2666.  Without  the  testimony  as  a  basis  for 
the  instruction,  it  had  nothing  on  which  to  rest,  and,  of 
course,  should  not  have  been  given.  As  it  seems  unlikely 
that  another  trial  will  present  other  questions  argued, 
we  do  not  consider  them.  Reversed. 


Joslin  v.  Sones. 

Easement:  oonvetbnob  of  right  to  watbb  and  water- way: 
CONSTRUCTION :  INTERFERENCE.  Defendant*8  grantor  conveyed  to 
plaintiff  the  right  to  perpetiially  receive  the  water  from  a  certain 
spring  on  the  land  of  the  former/  and  the  right  to  dig  and  keep 
open  a  trench  over  the  land  of  the  former  to  convey  the  water  to 
the  adjoining  land  of  plaintiff.  The  evidence  showed  that  on  the 
land  of  the  grantor  of  the  easement  there  was  a  bog  covering  from 
a  fourth  to  a  half  of  an  acre,  and  that  it  was  rudely  walled  at  a 
point  where  the  water  flowed  from  it,  and  that  this  walled  placei 
and  not  the  whole  bog,  was  what  was  meant  by  the  *' spring" 
referred  to  in  the  conveyance.    Held — 

(1)  That  the  conveyance  did  not  require  the  grantor  nor  the 
defendant,  his  grantee  of  the  land,  to  keep  the  ditch  open 
which  plaintiff  dug  from  the  spring  to  his  land,  nor  to 
refrain  from  using  the  land  for  any  of  the  ordinary  pur- 
poses, and  that  defendant  was  not  liable  to  plaintiff  by 
reason  of  his  using  the  land  for  tlie  pasturage  of  cattle  and 
swine,  whereby  the  ditch  was  tramped  and  partially  filled, 
and  the  water  therein  polluted,  diminished  and  impeded  in 
its  flow. 

(2)  That  defendant  was  not  liable  for  any  acts  in  relation  to  the 
bog  which  did  not  diminish  the  flow  of  the  water  from  the 
**  spring,"  as  understood  by  the  parties  to  the  conveyance  at 
the  time  it  was  executed. 
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Appeal  from  Jones  District  Court. — Hon.  James  D. 

GiFFEN,  Judge. 

Piled,  June  6,  1890, 

This  is  an  action  in  equity  to  enjoin  the  defendant 
from-  nsing,  befouling  and  diverting  the  water  of  a  cer- 
tain spring  to  the  damage  of  the  plaintiff.  There  was 
a  full  trial  upon  the  merits,  and  a  decree  was  entered 
for  the  defendant.     Plaintiff  appeals. 

Sheean  A  McCarn,  for  appellant. 

IP.  0.  Ellison  and  Remley  &  ErcaribracJc^  for 
appellee. 

RoTHROOK,  C.  J. — The  plaintiff's  right  to  the 
nse  of  the  spring  of  water  in  question  is  founded  upon 
a  conveyance  made  by  one  Thomas  Grove  to  the  plain- 
tiff in  the  month  of  June,  1864.  The  following  is  a 
copy  of  said  conveyance,,  so  far  as  necessary  to  a  deter- 
mination of  the  extent  of  the  grant  thereby  created  : 
"Know  all  men  by  these  presents,  that  Thomas  Grove 
and  Mary  Grove,  his  wife,  of  Jones  county,  state  of 
Iowa,  in  consideration  of  the  sum  of  three  hundred 
dollars  in  hand  paid  by  Hiram  Joslin,  of  Jones  county, 
state  of  Iowa,  do  hereby  sell  and  convey  unto  the  said 
Hiram  Joslin  the  following  described  premises,  situated 
in  Jones  county,  Iowa,  to- wit :  The  west  half  of  the 
northeast  quarter  of  the  southwest  quarter  of  section 
twenty-six  ( 26 )  in  township  eighty-four  ( 84 )  north,  of 
range  four  ( 4 )  west  of  fifth  M.  Also,  the  right  to  dig 
a  trench,  and  perpetually  keep  open  the  same,  over  and 
through  the  southwest  quarter  of  the  northeast  quarter, 
and  the  east  half  of  the  northeast  quarter  of  the  south- 
west quarter,  all  in  said  section  twenty-six,  township 
eighty-four,  range  four  west  of  the  fifth  M.,  for  the 
purpose  of  conveying  and  receiving  water  from  the 
spring  on  the  said  premises  of  said  Grove,  and  the  right 
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to  perpetually  receive  the  water  from  said  spring  in  the 
manner  aforesaid."  The  twenty  acres  of  land  conveyed 
by  this  deed  were  part  of  a  farm  then  owned  by  said 
Grove.  It  also  adjoined  the  farm  then  and  now  owned 
by  the  plaintiff.  The  spring  in  question  is  not  on  said 
twenty  acres,  but  is  on  the  remaining  part  of  the  Grove 
farm,  and  some  fourteen  hundred  feet  from  the  line 
between  the  two  farms,  as  the  line  between  them  was 
after  said  conveyance,  and  as  it  is  at  the  present  time. 
The  easement  acquired  by  the  deed  consisted  of  the 
right  to  dig  a  trench  or  ditch  over  and  across  the  land 
of  Grove,  from  the  line  between  the  farms  up  to  the 
spring,  and  to  keep  the  same  open  perpetually,  and  the 
right  to  receive  the  water  from  said  spring  by  means  of 
said  trench.  In  the  year  1865  the  said  Grove  sold  and 
conveyed  his  said  farm  to  the  defendant  Sones,  and  in 
1866  the  plaintiff  dug  a  ditch  from  his  land  across  the 
farm  of  the  defendant  to  the  spring.  The  plaintiff  com- 
plains that  defendant  has  interfered  with  the  rights  of 
the  plaintiff  by  building  a  hog-yard  around  said  spring, 
and  keeping  a  large  number  of  hogs  therein,  and  that  he 
has  used  the  land  through  which  the  ditch  runs  as  a 
pasture  for  a  large  number  of  horses,  hogs  and  cattle ; 
that  he  has  erected  a  spring-house  over  said  spring ;  that 
he  has  dug  a  well  a  few  feet  from  said  spring  about  ten 
feet  deep,  and  in  such  manner  as  to  take  water  from 
said  spring  into  said  well,  and  that  he  has  placed  a 
pump  in  said  well  which  is  operated  by  a  windmill,  and 
pumps  water  to  his  barn,  stable  and  stockyard,  and  that 
he  has  laid  tile  drains,  and  thereby  conducted  the 
water  from  the  spring  into  said  hog-yard  for  the  use  of 
his  hogs,  and  that  defendant's  horses  and  cattle  have 
tramped  and  filled  in  said  ditch  so  that  the  water  during 
the  dry  season  cannot  flow  through  the  same ;  and  that 
said  hogs,  by  using  and  wallowing  in  the  water,  ren- 
dered it  wholly  unfit  for  use.  The  defendant  denies 
that  he  has  in  any  manner  used,  interfered  with  or 
appropriated  the  water  of  said  spring. 

Before  entering  upon  a  coiisideration  of  the  mate- 
rial question  in  the  case,  it  is  proper  to  say  that  Grove 
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and  his  gi*antee,  the  defendant,  were  not  bound  by  the 
grant  to  preserve  the  ditch  or  drain,  or  keep  it  in  repair 
by  cleaning  it  out,  and  there  was  no  obligation  to  use 
the  land  through  which  the  ditch  was  constructed  for 
any  particular  purpose.  The  defendant  had  the  right 
to  use  it  for  ordinary  farm  purposes, — either  for  raising 
grain,  or  pasturage  or  meadow.  This  must  have  been 
in  contemplation  by  the  parties  when  the  contract  was 
made.  The  plaintiff  has,  therefore,  no  right  to  com- 
plain that  cattle  and  horses  tramped  and  filled  in  the 
ditch,  nor  that  hogs  wallowed  in  it ;  and  there  was  no 
covenant  on  the  part  of  defendant's  grantor  that  the 
animals  in  his  pastures  should  not  drink  water  from 
the  ditch,  providing  that  the  use  is  not  unreasonable. 

The  real  question  in  the  case  is,  did  the  defendant 
wrongfully  interfere  with  the  flow  of  water  from  the 
spring  in  question,  to  the  damage  of  the  plaintiff  ?  And 
the  whole  controversy  really  depends  upon  a  determina- 
tion of  what  was  intended  by  the  words  "spring  on 
said  premises,"  and  the  right  *'to  receive  the  water 
from  said  spring."  There  is  no  doubt  it  was  compet^.nt 
for  the  parties  to  introduce  parol  evidence  descriptive 
of  the  spring  and  its  location.  A  large  number  of  wit- 
nesses were  examined  upon  the  trial  upon  this  feature 
of  the  case.  It  appears  from  the  testimony  that  at  the 
time  the  deed  was  made,  and  the  right  to  the  water  from 
the  spring  was  acquired,  there  was  upon  Grove's  land  a 
bog  or  peatbedj  as  some  of  the  witnesses  describe  it, 
and  that  its  area  was  from  a  quarter  to  a  half  acre.  It 
was  swampy,  so  that  a  pole  or  stick  could  be  run  down 
into  it  for  ten  feet  or  more.  Water  appeared  on  or  very 
near  the  surface  all  over  the  swamp.  There  was  but 
one  place  from  which  the  water  ran  off.  It  was  walled 
up  in  a  rude  way,  and  the  water  ran  off  from  it  through 
a  small  ditch  or  channel  about  a  foot  deep.  This  was 
called  a  "  spring,"  and  was  known  as  a  spring.  There 
is  not  much  conflict  in  the  evidence  as  to  these  facts. 
But  the  plaintiff  contends  that  the  whole  bog  or  peat- 
bed  should  be  regarded  as  one  spring,  and  some  of  his 
witnesses  appear  by  their  testimony  to  so  regard  it. 
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But  we  think  this  view  of  the  question  is  not  correct. 
The  parties  to  the  grant  did  not  contemplate  that  the 
plaintiff  should  have  the  right  to  drain  the  whole  bog 
with  his  ditch  or  trench.  They  contracted  with  refer- 
ence to  the  condition  of  things  as  they  then  appeared  to 
them, — for  the  right  to  the  water  from  the  spring,  which 
is  a  natural  flowing  body  of  water,  the  source  of  a 
stream.  Now  it  may  be  conceded  that  the  defendant 
had  no  right  to  interfere  with  the  natural  flow  of  the 
water  as  it  then  was,  whether  by  digging  a  well,  erect- 
ing a  spring-house,  tile  draining,  or  otherwise.  As  we 
understa^nd  the  evidence,  he  has  not  done  so.  We  think 
the  plaintiff  has  not  shown  by  a  preponderance  of  the 
evidence  that  the  flow  of  water  from  the  spring  has  been 
decreased  by  any  act  of  the  defendant.  The  water  in 
his  well  ordinarily  stands  Qpon  a  higher  level  than  the 
spring,  and  the  drain  tiles  waste  into  the  ditch. 

It  may  be,  and  no  doubt  is,  true  that  the  quantity  of 
water  which  flows  through  the  ditch  is  less  in  volume 
than  it  was  years  ago.  '  It  is  more  reasonable  to  suppose 
that,  with  the  breaking  up  of  the  natural  soil,  the 
cultivation  of  the  land,  and  the  settlement  of  the 
country,  the  stream  made  by  this  spring  became  dimin- 
ished in  volume  by  absorption,  or  from  other  causes.  In 
our  opinion,  the  plaintiff  has  no  just  cause  to  complain 
of  the  decree  of  the  district  court. 

Affibmbd. 


90   138 
12S    55Q 


Robertson  v.  Barrack  &  Son. 


McehanlcB'  Iiiens :  pbiority.  Mechanics'  liens  are  entitled  to  pri- 
ority in  the  order  in  which  they  are  filed.  ( Laws  of  1876,  eh.  100, 
sec.  9.) 

Appeal  from   Polk    District   Court.  —  Hon.    W.   F. 

Conrad,  Judge. 

Piled,  June  6,  1890. 
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The  plaintiff  and  defendant  were  parties  defendant 
in  the  case  of  Chicago  Lumber  Co.  v.  Tibbies  Mamtf, 
Co.^  antCy  p.  369,  and  were  made  parties  therein,  because 
the  holder  of  mechanics'  liens  on  property  involved  in 
that  suit.  Eobertson  also  filed  petitions  of  interven- 
tion, claiming  priority  of  liens.  In  that  suit  the  lien  of 
Barrack  &  Son  was  decreed  superior  to  that  of  Robert- 
son, and  Robertson  appeals,  entitling  the  cause  on 
appeal  as  above. 

Baylies  <fe  Baylies^  for  appellant. 

Bar  croft  &  Boweriy  for  appellees. 

Grakger,  J. — Both  Robertson  and  Barrack  &  Son 
were  mechanic's  lien  holders  on  the  same  property,  and 
we  are  to  determine  their  priority.  Such  liens  take 
priority  in  the  order  of  their  filing.  Section  9,  ch.  lOO, 
Acts  16th  Gen.  Assem.  The  lien  of  Barrack  &  Son 
was  filed  November  13,  1888,  and  that  of  Robertson 
December  20,  1888.  The  district  court  rightly  found 
the  priority  in  favor  of  Barrack  &  Son,  and  its  judg- 
ment is  Affirmed. 


Shadbolt  &  Boyd  Iron  Company  v.  Camp  et  al,  so  53» 

116 89 

Verdict:  penbral  or  special  :  bight  of  jury.  Under  section  2808 
of  the  Ck>de,  it  is  the  right  of  the  jury,  "  in  aU  actions,"  to  return 
a  general  or  special  verdict,  in  their  discretion,  and  the  rule 
applies  to  a  garnishment  proceeding  where  an  issue  is  formed 
triable  to  a  jury  ;  and  it  was  reversible  error  in  such  a  case  for  the 
court  to  direct  the  jury  to  return  special  finding  only,  though, 
under  such  findings,  no  other  judgment  could  have  been  rendered, 
and  no  general  verdict  could  have  changed  the  result.  (See 
opinion  for  citations.) 

Appeal  from  Cedar  Rapids    Superior  Court— Ron. 

John  T.  Stoneman,  Judge. 

Filed,  June  5,  1890, 


] 
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The  plaintiff  is  a  jadgment  creditor  of  the  Star 
Wagon  Company  of  Cedar  Rapids^  Iowa,  and  as  sach 
garnished  the  defendant,  who  appeared  and  answered ; 
and  thereafter  the  plaintiff  filed  its  pleading  controvert- 
ing snch  answer,  and  averring  that  the  garnishee  was  a 
debtor  of  the  Star  Wagon  Company  in  the  sum  of  ten 
thousand  dollars,  and  also  that  he  had  in  his  custody 
property  belonging  to  the  wagon  company  to  a  large 
amount,  and  averring  a  fraudulent  combination  between 
the  garnishee  and  the  wagon  company  to  cheat  and 
defraud  the  creditors  of  said  company,  and  asking 
judgment  against  the  garnishee  for  a  sum  equal  in 
amount  to  its  judgment  against  the  Star  Wagon  Com- 
pany, and  an  order  requiring  the  garnishee  to  turn 
over,  for  the  satisfaction  of  said  judgment,  property  in 
his  hands.  To  such  pleading  the  garnishee  filed  a 
reply,  denying  any  indebtedness  to  the  Star  Wagon 
Company,  or  that  he  had  in  his  possession  or  control 
any  property  rights  or  credits  of  the  company,  and 
averring  that  he  was  a  bona-fide  creditor  of  the  com- 
pany, and  as  such  held  property  of  the  company 
pledged  as  security  for  his  claim,  and  also  denying  any 
fraudulent  combination  or  conspiracy  to  defraud  the 
creditors  of  the  Star  Wagon  Company.  The  issues 
were  tried  to  a  jury,  who,  under  the  directions  of  the 
court,  returned  special  findings,  but  no  general  verdict. 
Upon  such  special  findings,  judgment  was  entered 
favorable  to  the  garnishee,  from  which  the  plaintiff 
appeals. 

nickel  &  Crocker^  for  appellant. 

« 

Mills  &  KeeleTy  for  appellee. 

Granger,  J. — I.  Complaint  is  made  in  the  case 
because  the  court  did  not  allow  the  jury  to  return  a 
general  verdict.  It  must  be  conceded  that  the  discre- 
tion of  the  jury  as  to  a  general  verdict  was  practically 
controlled  by  the  court.     A  contention  of  appellee  on 
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this  branch  of  the  case  is  that  the  law  as  to  a  general 
verdict  is  not  applicable  to  garnishment  proceedings. 
To  our  minds,  much  depends  in  that  respect  upon  the 
form  or  stage  of  the  proceeding.  In  this  case  the  pro- 
ceeding was  so  shaped  that  an  issue  was  formed  for 
trial  to  a  jury,  and  the  result  of  the  trial  was  to  deter- 
mine the  liability  of  the  garnishee  to  the  plaintiff.  If  the 
allegations  of  the  plaintiflf's  pleadings  were  true,  the 
plaintiff  should  recover ;  if  not,  the  defendant  or  gar- 
nishee. Does  the  law  contemplate  a  distinction  between 
such  an  action,  tried  to  a  jury,  and  other  actions? 
There  is  no  civil  action  in  which  the  facts  to  control  the 
judgment  may  not  be  known  by  special  findings,  but  it 
has  been  held  that,  in  a  case  with  such  findings,  a  court 
must  not  interfere  with  the  discretion  of  the  jury  to 
return  a  general  verdict,  and  that  to  do  so  is  reversible 
error.  Schultz  v.  Cremer^  59  Iowa,  182.  A  general 
verdict  is  one  in  which  the  jury  pronounces  generally 
for  the  plaintiff  or  for  the  defendant  upon  all  or  upon 
any  of  the  issues.  Code,  sec.  2806,  ''In  all  actions, 
the  jury,  in  their  discretion,  may  render  a  general  or 
special  verdict.  Code,  sec.  2808.  The  language  of  the 
section  is,  "in  all  actions."  It  makes  no  exceptions. 
In  the  case  of  Schultz  v.  Oremer^  supra^  it  iq  not  pre- 
tended but  that  the  judgment  had  support  in  the 
special  verdict,  and,  if  so,  of  course  no  general  verdict 
<;ould  change  the  result  ( Code,  sec.  2809 ) ;  but,  not- 
withstanding, it  was  held  to  be  error,  and  on  the  theory 
that  "the  legislature  considered  that  it  was  proper  that 
the  jury  should,  in  every  case,  be  allowed  to  contem- 
plate the  general  result,"  and  the  cause  was  reversed 
alone  for  that  reason.  This  view  has  something  of  sup- 
port by  way  of  comment  in  Morgan  v.  Thompson,  60 
Iowa,  280.  The  writer  concedes  that  the  argument  of 
appellee  from  the  standpoints  of  reason,  the  utility 
of  the  law  and  a  want  of  prejudice  are  dificult  to 
answer ;  but  it  is  no  more  applicable  to  this  case  than 
to  any  in  which  the  special  verdict  is  such  that  it  con- 
trols the  judgment.    The  plaintiff  expressly  demanded 
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that  a  general  verdict  be  returned,  and  the  court,  by  its 
instructions,  in  effect,  denied  the  jury  the'  right  to  do 
so.  The  point  seems  to  be  settled  by  adjudication,  and 
the  action  of  the  court  must  be  held  as  error. 

II.  The  pleadings  involve  a  question  of  fraud. 
The  special  findings  do  not  seem  to  have  reference  to 
that  branch  of  the  case,  and  we  infer  that  the  court 
thought  the  testimony  did  not  warrant  its  submission. 
Without  commenting  on  the  testimony, — which,  per- 
haps, should  be  avoided  in  view  of  a  new  trial, — we 
think  the  jury  should  have  been  allowed  to  pass  upon 
the  bona  fides  of  the  transaction  by  which  the  property 
passed  to  the  control  of  the  garnishee.  The  judgment 
of  the  superior  court  is  Reversed. 


80    5ld 

■§0^  Merrill  v.  Packer. 

82    991 


85    M    1*     Contraots:  validity:   qamblino:  publio  i^liot.    Defendant 

80  542{  i^ave  the  note  in  suit  for  six  hundred  dollars  to  a  certain  seed 

l^iL^i  company,  in  consideration  of  the  sale  to  him  of  forty  bushels  of 


133    flBS  '  prolific  oats,  at  fifteen  dollars  per  bushel,  as  a  speculation, "  and 

—  the  obligation  in  writing  of  said  company  to  seU,  by  a  stated  time, 

eighty  bushels  of  defendant's  oats  at  fifteen  dollars  per  bushel  to 
responsible  parties,  for  which  defendant  agreed  to  take  his  pay  in 
notes,  allowing  the  company  thirty-three  and  one-third  per  cent, 
commission  on  aU  notes  taken.  The  contract  contained  this  stipu- 
lation :  *'  The  transaction  covered  by  this  obligation  is  of  a  specu* 
lative  character,  and  is  not  based  upon  the  real  value  of  the  grain.'' 
Held-- 

(1)  That  it  was  not  a  gambling  contract,  within  the  meaning  of 
section  4029  of  the*  Code,  making  notes  given  in  considera- 
tion of  gambling  contracts  void.  {Hanks  v.  Brown,  1^ 
Iowa,  660,  foUotoed,) 

(2)  But  that  the  contract  was  against  pnblic  policy,  because  it 
could  not  be  performed  without  deception  and  fraud  prac- 
ticed upon  other  parties,  and,  therefore,  was  in  conflict  with 
the  morals  of  the  times  and  the  established  interests  of 
society.    ( See  opinion  for  authorities.) 

3.  Promissory  Note :  action  by  indorsbb  :  iNVALiDiTr:  nroppEL 
OF  MAKER.  Where  the  maker  of  a  note  states  to  one  about  to  pur* 
chase  it  from  the  payee  that  it  is  aU  right,  and  that  he  wiU  pay  it» 
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and  the  purchaser  relies  upon  such  statement  and  takes  an  indorse- 
ment of  the  notQ,  the  maker  is  estopped  from  setting  up  as  a  defense 
that  the  note  was  void  for  illegality  or  fraud  ;  but,  where  he  states 
that  he  will  pay  the  note  provided  the  parties  to  whom  it  was 
given  do  as  they  agreed,  he  is  not  so  estopped. 

3.     :   :  :   notice  :   agency.    In  an  action  on  a 

promissory  note  ( which  was  invalid  as  between  the  original  parties 
to  it )  by  the  second  indorsee  against  the  maker,  where  there  was 
evidence  tending  to  show  that  the  first  indorsee  was  the  agent  of 
the  second  one  in  making  the  purchase  of  the  note,  the  court 
properly  instructed  that  plaintiff  was  chargeable  with  whatever 
knowledge  the  first  indorsee  had  with  respect  to  the  infirmities  of 
the  note. 

4.     : :  :  evidence  :  aqenoy.    In  such  action,  it 

being  in  issue  whether  the  first  indors<^  purchased  the  note  as 
agent  for  plaintiff,  it  was  proper  to  ask  the  first  indorsee  what  he 
paid  for  the  note,  as  showing  the  good  or  bad  faith  of  the  pur- 
chaser. 

Appeal  from  Marshall  District  Court. — Hon.  J.  L. 

Stevens,  Judge. 

Filed,  June  5,  1890. 

Action  upon  a  promissory  note  made  July  25, 
1887,  by  defendant  to  E.  C.  Johnson  or  bearer,  for  six 
hundred  dollars,  due  October  1,  1888,  with  ten  per  cent, 
interest,  payable  annually,  with  ten  per  cent,  on  interest 
due,  attorney's  fees  if  action  is  commenced,  and  a 
clause  conferring  jurisdiction  on  any  justice  of  the 
peace.  It  is  alleged  that  this  promissory  note  was 
indorsed  by  Johnson  to  O.  L.  Binford,  who  indorsed 
same  to  plaintiff,  for  value,  before  due.  Defendant 
admits  the  execution  of  the  note,  and  alleges  that  it 
was  executed  in  connection  with  a  certain  bond ;  that  it 
was  obtained  by  false  and  fraudulent  representations, 
without  consideration,  and  to  evade  the  usury  laws  of 
the  state  ;  that  said  note  and  bond  were  made  to  cover  a 
wagering  and  gambling  contract ;  that  said  contract  is 
in  restraint  of  trade ;  that  the  clause  in  the  note  giving 
a  justice  jurisdiction  makes  the  note  null  and  void,  and 
non-negotiable;  that  plaintiff  purchased,  with  knowl- 
edge of  the  facts,  from  O.  L.  Binford,  who  took  it  with 
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notice ;  and  that  neither  was  a  bona-flde  holder,  but  that 
E.  C.  Johnson,  who  made  the  false  representations 
relied  upon,  was  the  owner.  Plaintiff,  in  reply,  alleges 
that  defendant  told  Binford,  before  he  purchased  the 
note,  that  it  was  all  right,  and  did  not  disclose  any 
objections  now  made.  Trial  to  a  jury.  Verdict  for 
defendant,  PlaintiflP  's  motion  for  a  new  trial  overruled, 
and  judgment  entered  on  the  verdict.  Plaintiff  appeals. 
There  is  no  question  but  that  the  note  in  suit  was 
executed  in  consideration  of  the  sale  to  defendant  of 
forty  bushels  of  "prolific  oats,  at  fifteen  dollars  per 
bushel,  as  a  speculation,'*  by  the  Farmers'  Field  and 
Garden  Seed  Company,  and  the  obligation  in  writing  of 
said  Company  witnessing  ^*  that  on  or  before  the  first 
day  of  September,  1883,  we  hereby  agree  to  sell  to 
responsible  parties  eighty  bushels  of  Mr.  Allen  Packer's 
grain  at  fifteen  dollars  per  bushel,  for  which  he  agrees 
to  take  his  pay  in  notes,"  the  company  tp  have  thirty- 
three  and  one-third  per  cent,  commission  on  all  notes 
taken.  It  is  agreed  in  writing  "that  the  transaction 
covered  by  this  obligation  is  of  a  speculative  character, 
and  is  not  based  upon  the  real  value  of  the  grain." 

H.    0.   Henderson^    J.    IT.   Bradley   and    0.    L. 
Bin/or dy  for  appellant. 

JT.   E.  J.  Boardmariy   J.    M.  Parker  and  J.   L. 
Carney y  for  appellee. 

Given,  J. — I.  The  note  and  so-called  bond,  being 
executed  as  parts  of  the  same  transaction,  are  to  be 
1.  cowTBACTsi  construed  together.  Thus  construed,  they 
jSibi^niJ:  express  fully  the  contract  between  the 
public  policy,  parties.  It  was  the  duty  of  the  court  to 
construe  these  writings,  and  determine  what  contract 
was  therein  expressed.  If,  thus  construed,  they  dis- 
closed a  contract  void  for  any  of  the  reasons  alleged,  or 
valid  as  to  any  of  such  reasons,  it  was  the  duty  of  the 
court  to  so  declare.    The  court  submitted  to  the  jury 
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the  question  as  to  whether  this  was  a  gambling  con- 
tract. In  Hanks  v.  Brown^  79  Iowa,  660,  wherein  the 
contract  was  identical  with  this,  so  far  as  this  question 
is  concerned,  this  court  held  that  it  was  not  a  gambling 
contract,  within  the  meaning  of  section  4029,  Code. 
We  have  reviewed  the  subject  in  the  light  of  the  argu- 
ments and  authorities  cited  herein  on  a  petition  for  a 
rehearing  in  that  case,  and  are  still  of  the  opinion  that 
the  conclusions  announced  in  that  case  are  correct.  It 
follows  that,  instead  of  submitting  the  question  to  the 
jury,  the  court  should  have  instructed  them,  as  a  matter 
of  law,  that  this  was  not  a  gambling  contract. 

II.  Notwithstanding  this  contract  is  valid  so  far 
as  the  charge  that  it  is  a  gambling  contract  is  concerned, 
yet,  if  it  was  void  for  any  other  of  the  reasons  alleged, 
it  was  the  duty  of  the  court  to  so  instruct.  That  this 
contract  is  void  as  being  against  public  policy,  we  have 
no  doubt.  Any  contract  that  binds  the  maker  to  do 
something  opposed  to  the  public  policy  of  the  state  or 
nation,  or  that  conflicts  with  the  wants,  interests  or  pre- 
vailing sentiment  of  the  people,  or  our  obligations  to  the 
world, -or  is  repugnant  to  the  morals  of  the  times,  is 
void.  Any  contract  which  has  for  its  object  the  practice 
of  deception  upon  the  public,  or  upon  any  party  in 
interest  as  to  the  ownership  of  property,  the  nature  of  a 
transaction,  the  responsibility  assumed  by  an  obligation, 
or  which  is  made  in  order  to  consummate  a  fraud  upon 
the  people  or  upon  third  persons,  is  void.  Greenh. 
Pub.  Pol.,  136,  152.  This  contract  is  so  out  of  the 
usual  course  of  dealings -as  to  awaken  suspicion  of 
its  fairness.  Ordinarily,  contracts  are  made  upon  the 
basis  of  what  is  believed  to  be  actual  values,  but  this  is 
confessedly  upon  the  basis  of  most  extravagant  and 
unreal  values.  To  carry  out  this  contract,  eighty  bush- 
els of  grain  had  to  be  sold  to  some  person,  on  or  before 
September  1,  1888,  for  more  than  thirty  times  their 
value.  This  could  only  be  done  by  grossly  deceiving 
the  purchaser  as  to  their  value,  or  repeating  the  scheme 

Vol.  80—35 
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upon  which  this  contract  was  made,  or  one  similar. 
That  such  a  scheme  could  not  be  repeated  year  after 
year  is  evident,  so  that  in  the  end  some  person  must  be 
deceived  into  paying  many  times  the  value  of  the  oats. 
If  it  was  not  intended  upon  the  part  of  the  company  to 
carry  out  the  contract,  then  the  fraud  was  consummated 
the  sooner.  View  the  transaction  as  you  may,  and  it 
discloses  a  cunningly-devised  plan  to  cheat  and  defraud. 
**  Whenever  any  contract  conflicts  with  the  morals  of 
the  time,  and  contravenes  any  established  interests  of 
society,  it  is  void  as  being  against  public  policy. '* 
Story,  Confl.  Laws,  sec.  546.  Surely  a  contract  that 
cannot  be  performed  without  deception  and  fraud  con- 
flicts with  the  morals  of  the  time,  and  contravenes  the 
established  interest  of  society.  There  was  no  error  in 
instructing  the.  jury  that  this  contrS,ct  is  fraudulent  and 
void  as  between  the  original  parties  to  it.  In  this  con- 
nection, see  McNamara  n.  Oargett^  68  Mich.  464;  36 
N.  W .  Rep.  218,  wherein  the  supreme  court  of  Michigan 
held  a  similar  contract  void  as  being  against  public 
policy.  True,  in  that  case  the  contract  is  said  to  be  a 
gambling  contract,  but  it  is  declared  to  be  against  public 
policy  on  other  grounds. 

III.     There  was  testimony  tending  to  show  that, 
before  the  transfer  of  the  note  to  Binford,  he,  with  a 
«.  PR0MIS80BT     ^^^^  *^  buying,  asked  the  defendant  if  it 
by  takSneo^    was  all  right,  to  which  he  answered  that  it 
istoipii  oi      was,  and  that  he  was  willing  that  Binford 
maker.  should  buy  it,  or  that  it  was  all  right  ''it 

(hese  men  fulfill  this  contract."  Plain tiiC  asked  an 
instruction  that  if  defendant  stated  what  the  note  was 
given  for,  but  did  not  disclose  the  defects  now  claimed, 
and  Binford  bought,  relying  upon  the  statement,  the 
defendant  would  not  now  be  permitted  to  plead  defenses 
not  then  disclosed.  The  court  instructed  that  if  defend- 
ant, being  informed  that  Binford  was  about  to  purchase 
the  note,  told  him  that  it  was  all  right,  and  that  he 
would  pay  the  same,  and  that  Binford  relied  upon  such 
statement  when  he  purchased  the  note^  the  defendant 
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is  estopped  from  denying  his  liability,  regardless  of 
whether  the  note  was  part  of  a  gambling  contract,  or 
obtained  by  fraud,  but,  if  he  stated  that  he  would  pay 
the  note  providing  the  parties  to  whom  it  was  given  did 
as  they  agreed,  or  that  in  substance,  then  he  was  not 
estopped  from  denying  liability,  or  asserting  the  ille- 
gality of  the  note.  The  instruction  given  is  in  accord 
with  1  Daniel,  Neg.  Inst.,  sec.  859,  cited  by  appellant. 
If  the  defendant  stated  that  he  would  pay  if  the  others 
did  as  they  agreed,  that  would  indicate  to  Binford  that 
there  was  something  to  be  done  that  affected  the  valid- 
ity of  the  note.  There  was  no  error  in  the  instruction 
given,  nor  in  refusing  that  asked. 

IV.  There  was  testimony  from  which  appellee 
claimed  that  Binford  was  acting  as  agent  of  plaintiff 

in  purchasing  the  note  from  Johnson.     If 

■ — ; notice:    Binford  was  acting  as  such    agent,   then 

plaintiff  was  chargeable  with  whatever 
knowledge  Binford  had  with  respect  to  infirmities  in 
the  note.  It  is  not  for  us  to  say  whether  such  agency 
was  proven.  There  was  evidence  tending  to  show  it, 
and  it  was  the  duty  of  the  court  to  submit  the  question 
to  the  jury. 

V.  On  the  cross-examination  of  Binford,  defendant 
was  permitted  to  ask,  over  plaintiff's  objection,  what  he 
^  . .       paid  for  the  note.     It  was  in  issue  whether 

^^7^'        Binford  purchased  the  note  as  agent  for 
agency.  plaintiff.     If  he  did,   then  the  testimony 

was  admissible  as  showing  good  or  bad  faith  in  the 
purchase.    The  objection  was  properly  overruled. 

This  disposes  of  all  points  discussed,  and  brings  us 
to  the  conclusion  that  the  judgment  of  the  district 
court  must  be  Kbversed. 
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1.  Appeal :  qubstions  reviewed  :  foundation.  Where  defendant 
excepted  to  the  overruling  of  his  motion  to  direct  a  verdict  for 
him,  and  to  the  overruling  of  his  motion  for  judgment  on  the 
special  findings,  a  motion  for  new  trial  was  not  necessary  In  order 
to  secure  a  review,  on  appeal,  of  the  questions  involved  in  these 
motions.    (See  Code,  sec.  8169.) 

8.  FromiBSory  Notes :  reoovert  of  :  cancellation*  The  maker 
of  a  promissory  note  may  maintain  an  action  to  recover  possession 
thereof,  when,  under  the  facts,  equity  would  decree  its  cancella- 
tion ;  and  cancellation  will  be  decreed  when  there  has  been  a  full 
payment ;  when  the  note  is  entirely  void  for  want  of  consideration 
or  other  cause ;  when  the  consideration  has  totally  failed ;  or 
when  the  maker,  having  the  right  to  rescind  the  contract,  does  so, 
and  returns,  or  offers  to  return,  the  consideration  received,  and 
the  return  of  the  note  is  demanded  and  refused.  (See  Saveryv. 
Hays,  20  Iowa,  26,  and  Sigler  v.  Hidy,  66  Iowa,  604.) 

8.  Contract :  gamblinq  :  pubuc  poliot  :  in  pari  delicto.  A  con- 
tract whereby  plaintiff  gave  his  note  for  Bohemian  oats  at  an 
unreal  and  extravagant  price,  in  consideration  of  the  agreement 
of  the  payee  to  sell  for  him  the  oats  raised  from  those  purchased 
at  a  like  unreal  and  extravagant  price,  is  not  void  as  a  gambling 
contract,  under  section  4029  of  the  Code,  but  is  void  as  being 
against  public  policy,  because  it  could  be  performed  only  by  decep- 
tion and  fraud  practiced  upon  others.  (See  Merrill  v,  Paeker, 
ante,  p.  642.)  In  such  case,  since  both  parties  to  the  contract 
were  parties  to  the  intent  to  defraud,  the  law  leaves  them  where  it 
finds  them,  and  will  afford  no  relief  to  either ;  and,  in  tbis  case, 
Tield  that  plaintiff  could  not  recover  the  possession  of  his  note. 
(See  Langan  v,  Sankey,  66  Iowa,  62,  and  Steever  v,  BaUway  Co., 
62  Iowa,  871.) 

Appeal  from  Madison  District  Court— Ron.  J.   H. 

Henderson,  Judge. 

Filed,  June  6,  1890. 

Action  to  recover  possession  of  two  promissory 
notes  executed  by  the  plaintiff  to  one  Morse,  and  held 
by  the  defendant.  Tlie  grounds  alleged  for  recovering 
the  notes  are  that  defendant  and  others,  by  false  and 
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fraudulent  means,  induced  the  plaintiff  to  execute  said 
notes,  the  consideration  for  which  was  illegal,  was 
against  good  morals  aud  public  policy,  has  wholly 
failed,  and  was  for  a  gambling  contract.  The  defend- 
ant contends  that  the  notes  were  executed  for  a  good 
and  valuable  consideration,  and  that  he  owns  and  is 
entitled  to  hold  the  same.  The  case  was  tried  to  a  jury, 
and  at  the  close  of  the  testimony  defendant  moved  the 
court  to  direct  a  verdict  for  defendant,  which  was  over- 
ruled, and  a  verdict  for  the  plaintiff  and  special  findings 
returned.  Defendant  moved  for  judgment  on  the  special 
findings,  which  being  overruled,  judgment  was  entered 
for  plaintiff  on  the  general  verdict,  from  which  defend- 
ant appeals. 

There  is  but  little  conflict  as  to  the  facts,  which  are 
substantially  as  follows :  On  November  7,  1887,  one 
G.  B.  Morse,  representing  an  Ohio  corporation  called 
the  "Crawford,  Henry  and  Williams  County  Seed  Com- 
pany,*' proposed  to  sell  to  plaintiff  fifty  bushels  of 
Bohemian  oats,  at  ten  dollars  per  bushel,  and  to  give 
the  bond  of  said  company  that  it  would  sell  one  hun- 
dred bushels  of  Bohemian  oats  for  the  plaintiff  at  ten 
dollars  per  bushel,  less  twenty-five  per  cent,  commission, 
on  or  before  November  1,  1888.  The  plaintiff  then  and 
there  accepted  said  offer,  and  executed  and  delivered  to 
said  Morse  the  two  notes  in  controversy,  for  two  hun- 
dred and  fifty  dollars  each,  payable  to  said  Morse  or 
bearer,  on  the  first  day  of  January,  1889,  with  ten  per 
cent,  interest,  and  received  from  said  Morse  the  written 
agreement  of  said  company  to  sell  one  hundred  bushels 
of  Bohemian  oats  for  him  at  ten  dollars  per  bushel,  less 
twenty-five  per  cent,  commission,  on  or  before  Novem- 
ber 1,  1888.  Appellee  testified  that  he  then  knew  that 
such  oats  had  been  in  the  eastern  part  of  the  county  two 
years,  and  then  knew  as  much  about  the  manner  of  this 
company's  doing  business  as  he  had  learned  since  ;  that 
Reasoner  was  not  there,  and  that  Morse  said  Rea^oner 
would  furnish  the  oats,  and  that  he  ( Shipley )  should 
make  an  effort  and  raise  a  crop  of  oats,  and  if  he  did 
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not  raise  one  they  would  sell  for  him  anyway,  and 
redeem  their  bond.    One  Lillis,  who  was  present,  denies 
that  Morse  said  Reasoner  would  furnish  the  oats,  anc^ 
Beasoner  denies  that  he  had  any  arrangement  with  any 
person  to  furnish  oats  to  Shipley.    The  notes    were 
delivered  by  Morse  to  one  Wilson,  who  was  also  doing 
business  for  the  company.    Appellee  finding,   as   he 
states,  that  Reasoner  was  not  going  to  furnish  the  oats, 
went  to  Wilson,  November  29,  1887,  to  get  back  his 
notes.     At  the  suggestion  of  Wilson,  Shipley  went  some 
eleven  miles  into  the  country  for  Reasoner,   and,   on 
their  arriving  in  town,  it  was  agreed  between  these  three 
that  Reasoner  should  deliver  to  Shipley  the  fifty  bush- 
els of  Bohemian  oats,  pay  Wilson  one  hundred  and 
twenty-five  dollars'  commission,  and  take  the  notes  in 
controversy,  Shipley  and  Reasoner  to  execute  a  writing 
as  follows  :     "That,  upon  the  terms  hereinafter  stated, 
the  said  A.  H.  Shipley  has  purchased  of  the  said  John 
Reasoner  fifty  bushels  of  Bohemian  oats,  and  this  day 
executes  and  delivers  to  said  Reasoner  his  promissory 
notes  for  the  sum  of  five  hundred  dollars,  due  January 
1,  1889,  with  ten  per  cent,  interest  per  annum.    The 
said  A.  H.  Shipley  agrees  to  sow  and  cultivate  said  oats 
on  his  farm  in  section  26,  Monroe  township,  being  the 
north  half  of  the  southeast  quarter  of  section  26,  town- 
ship 74,  range  28 ;  and  it  is  further  agreed  by  the  parties 
hereto  that  the  said  Reasoner  is  to  govern  and  control 
the  disposition  and  sale  of  said  oats,  until  this  note  is 
paid  in  full ;  and  after  said  oats  are  threshed  the  said 
A.  H.  Shipley  is  not  to  sell  or  remove  from  his  premises 
any  of  said  oats  without  the  order  and  consent  of  the 
said  Reasoner  or  his  agent,  and,  as  fast  as  sales  are 
made,  the  proceeds  thereof  are  to  be  paid  to  said  Rea- 
soner, and  the  amounts  credited  on  said  note."    In 
pursuance  of  this  agreement,  these  parties  executed  said 
written  agreement.   Reasoner  paid  Wilson  the  one  hun- 
dred and  twenty-five  dollars,   receiving  the  notes  in 
question,  and  thereafter  delivered  fifty  bushels  of  Bohe- 
mian oats  to  Shipley,  worth  at  least  seventy -five  cents 
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per  bushel.  Shipley  sowed  thirteen  bushels,  from  which 
he  raised  one  hundred  and  thirty-two  bushels,  the  bal- 
ance he  fed  to  his  pigs.  There  is  no  testimony  tending 
to  show  that  Shipley  every  returned,  or  offered  to 
return,  the  fifty  bushels  of  oats,  or  their  value,  nor  that 
any  one  ever  offered  to  sell  any  oats  for  Shipley,  nor  as 
to  what  was  done  with  or  about  the  crop  raised. 

Dahney  &  Ouiher^  for  appellant. 

Steele^  Leonard  &  Wainwright^  for  appellee. 

Given,  J. — I.  Appellee  contends  that,  as  no  new 
trial  was  asked  by  appellant,  the  only  inquiry  is 
I.  Appeal:  Whether  the  defendant  was  entitled  to  a 
?(?v1l?w^: '  judgment  on  the  special  findings,  by  reason 
foundation,  ^f  their  inconsistency  with  the  general 
verdict.  "The  supreme  court  may  reviewer  reverse, 
on  appeal,  any  judgment  or  order  of  the  district  court 
or  circuit  court,  although  no  motion  for  a  new  trial  was 
made  in  such  court."  Code,  sec.  8169.  **A  judgment 
or  order  shall  not  be  reversed  for  an  error  which  can  be 
corrected  on  motion  in  an  inferior  court,  until  such 
motion  has  been  made  there,  and  overruled."  Code, 
sec.  3168.  The  purpose  of  a  motion  for  a  new  trial  is  to 
bring  to  the  attention  of  the  trial  court  questions  to 
which  its  attention  would  not  otherwise  be  called. 
While  this  court  will  not  consider  errors  that  have  not 
been  called  to  the  attention  of  the  trial  court,  it  will 
consider  all  questions  presented  to  the  lower  court  upon 
which  there  was  a  ruling  and  exceptions  taken,  when 
the  ruling  is  assigned  as  error  and  presented  in  argu- 
ment. Appellant  excepted  to  the  overruling  of  his 
motion  to  direct  a  verdict  for  the  defendant,  and  his 
motion  for  judgment  on  the  special  findings,  and  hence 
the  question  involved  in  these  motions,  being  specific- 
ally pointed  out  and  assigned  and  argued  as  errors,  are 
before  us  for  consideration. 

II.     The  controlling  question  is  whether  the  plain- 
tiff was  entitled  to  the  immediate  possession  of  the 
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f .  Pboxibsort 


promissory  notes  in  question  at  the  com- 
erv^oi:^'^'  Hiencement  of  this  action.  The  maker  of  a 
oeiiaiion.  promissory  note  may  maintain  an  action  to 
recover  possession  thereof  when  under  the  facts  equity 
would  decree  its  cancellalion.  Cancellation  will  be 
decreed  when  there  has  been  a  full  payment ;  when  the 
note  is  entirely  void  for  want  of  consideration  or  other 
cause ;  when  the  consideration  has  totally  failed ;  or 
when  the  maker,  having  the  right  to  rescind  the  con- 
tract, does  so,  and  returns,  or  offers  to  return,  the 
consideration  received,  and  the  return  of  the  note  is 
demanded  and  refused.  In  this  connection,  see  Saverj/ 
V.  HaySy*20  Iowa,  26  ;  Sigler  v.  Hidy,  56  Iowa,  604. 

III.     Appellee  contends  that  the  contract  between 
plaintiff  and  the  seed  company  was  a  gambling  contract, 

and  consequently  void.  This  contract  is  iden- 

8     OoNTRACT'  '  Aw 

'  gambling :'      tical  with  that  in  Hanks  t).  Brown.  79  Iowa, 

publio  policy :    ^^^  .  ,  .  ...  -i       t 

In  pari  de-       590,  SO  far  as  tlus  question  is  concerned.    In 

Ucto.  ,  ,  .  -I     1  T      1 

that  case  this  court  held  that  it  was  not  a 
gambling  contract,  within  the  meaning  of  our  Code. 
We  have  reviewed  the  question  in  the  light  of  the  argu- 
ments and  authorities  cited  on  rehearing,  and  in  this 
case,  and  in  Merrill  v.  Packer^  ante,  p.  642,  and  are  still 
satisfied  with  the  conclusion  announced.  Appellee  also 
contends.that  this  contract  is  contrary  to  public  policy, 
and,  therefore,  void.  It  is^  identical  with  that  in  Merrill 
V.  Packer,  so  far  as  the  question  of  public  policy  is  con- 
cernecl.  In  that  case  we  held  the  contract  to  be  void  as 
against  public  policy,  and  we  see  no  reason  why  the 
same  ruling  should  not  be  applied  to  this.  The  contract 
is  not  based  upon  any  actual  values,  but  upon  confess- 
edly extravagant  and  unreal  values.  It  is.  not  an  honest, 
good-faith  transaction,  but  a  cunningly  devised  scheme 
to  cheat  and  defraud.  It  could  not  be  carried  out  with- 
out in  the  end  deceiving  some  persons  into  paying  many 
times  the  value  of  the  oats.  Both  parties  to  the  con- 
tract were  parties  to  this  intent  to  defraud,  and  hence 
the  law  leaves  them  where  it  finds  them,  and  will  aiford 
no  relief  to  either  upon  such  a  transaction.     Langan  v. 
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SanJcey^  65  Iowa,  52  ;  Sleeker  v.  Railway  Co.y  62  Iowa, 
371.  While  the  notes  are  void,  except  as  to  innocent 
purchasers  for  value  before  due,  yet  equity  will  not 
decree  a  cancellation  at  the  suit  of  a  party  to  the  fraud. 
The  defendant's  motion  for  a  verdict  in  his  favor  should 
have  been  sustained. 

IV.  As  the  foregoing  conclusion  denies  to  the 
plaintiff  the  right  to  recover  possession  of  the  notes  in 
controversy,  it  is  unnecessary  that  we  consider  the  other 
errors  assigned  and  discussed,  or  that  we  determine 
anything  as  to  the  rights  of  the  parties  in  an  action  to 
recover  on  the  notes.     The  judgment  of  the  district 

•court  is  R£V£BSED. 


1 


•    • 


REPORTS 

OF 


Cases  in  Law  and  Equity, 


DETERMINED  IN  THE 


SUPREME  COORT 

OP 

THE  STATE  OF  IOWA. 

AT 

DES  MOINES,  OCTOBER  TERM,  A.  D.  1890. 

IN  THE  FORTY-FOURTH  TEAR  OF  THE  STATE. 

PRESENT: 

Hon.  jambs  H.  ROTHROCK,  Chief  Justice. 
Hon.  JOSEPH  M.  BECK,  1 

Hon.  GIFFORD  S.  ROBINSON,  I  TTramr/^* 
Hon.  CHARLES  T.  GRANGER,  ^  JUSTlCBa 
Hon.  JOSIAH  GIVEN. 


The  State  v.  Lavin. 


1 .    Instructions :  exceptions  to  :  evidencb  of  on  appeal.    Where        102  m 
it  appears  by  the  transcript  that  an  entry  was  made  upon  the  ^  ^ 

margin  of  each  paragraph  of  the  court's  charge,  ''Given,  and        hoe  744 


defendant  excepts,"  and  that  each  of  such  entries  was  signed  by  |~8o  566 
the  judge,  except  that  on  the  margin  of  paragraph  numbered  7i,  l^^-J^ 
and  the  bill  of  exceptions  states  that  the  court  upon  its  own  motion         fi4o  54^1 

gave  the  instructions  numbered  1  to  9,  inclusive,  "  to  the  giving  of        

which,  and  each  of  them,  the  defendant  at  the  time  duly  excepted 
in  writing,"  held  that  paragraph  number  7^  must  be  regarded  as 
duly  excepted  to  for  the  purposes  of  appeaL 

(566). 
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2.  Bastardy :  evidence  :  offer  of  coMPROinsB.  Offers  of  compro- 
mise are  excluded  as  evidencef  of  guilt  or  liability,  not  onlr 
because  of  the  nature  of  such  evidence,  but  on  grounds  of  public 
policy.  Hence,  in  a  bastardy  proceeding,  the  court  erred  in  giving 
the  following  instruction  :  *'An  offer  of  compromise  should  not 
be  regarded  as  an  admission  of  guilt,  but  if,  from  the  circumstances 
under  which  it  was  made,  and  the  facts  connected  with  the  trans- 
action, you  deem  it  a  circumstance  tending  to  establish  defendant's 
guilt  or  his  innocence,  you  can  consider  such  fact,  and  give  it  such 
Weight  as  you  deem  it  entitled  to." 

8.  : : :  waiver.  Where  in  such  case  the  defend- 
ant testified  to  an  offer  of  compromise  on  his  part,  for  the  purpose 
of  explaining  and  avoiding  the  effect  of  testimony  given  by  the 
complainant  and  her  father,  Tield  that  he  did  not  thereby  waive 
his  right  to  claim  that  such  offer  should  not  be  regarded  as*  evi- 
dence of  his  guilt,  and  that  it  was  the  duty  of  the  court  to  give 
proper  instructions  on  that  point. 

4.     : :  financial  condition  of  complainant.    In  such 

case,  evidence  of  the  financial  condition  of  the  complainant,  and 
that  of  her  father,  was  immaterial ;  and  so  was  the  fact  that  a  deed 
was  made  to  her  father  and  the  bastard  child,  as  well  as  the 
contents  of  such  deed. 

5.     :  married  woman  :  presumption  of  paternity.    When  a 

child  Ib  born  to  a  married  wotnan,  the  law  presumes  it  to  be  legiti- 
mate, and,  unless  born  under  such  circumstances  as  to  show  that 
the  husband  could  not  have  begotten  it,  this  presumption  is  con- 
clusive. But  the  presumption  may  be  febutted  by  facts  and 
circumstances  which  show  that. the  husband  could  not  have  been 
the  father,  as  that  he  was  impotent,  or  could  not  have  had  access. 
(See  opinion  for  citations.)  In  this  case,  in  which  the  complainant 
was  a  married  woman,  an  instruction  given  by  the  court  (see 
opinion)  is  held  to  be  in  conformity  with  this  doctrine,  and  is 
approved. 

6.     :  evidence  :  unchaste  conduct  of  complainant.    In  has- 

tardy  proceedings  it  is  not  allowable  to  consider  unchaste  conduct 
of  the  complainant  with  other  men  than  the  defendant,  unless  it 
has  a  bearing  upon  the  question  of  the  paternity  of  the  child. 
(  See  opinion  for  citations.) 

Appeal  from  Wright  District  Court. — Hon.  John  L, 

Stevens,  Judge. 

Filed,  October  7,  1890. 

Action  to  charge  the  defendant  with  being  the 
father  of  a  bastard  child.    Plea  of  not  guilty,  trial  to  a 
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jary,  and  verdict  of  guilty.  Defendant's  motion  for  a 
new  trial  being  overruled,  judgment  was  entered  on  the 
verdict,  and  defendant  appeals. 

i>.  (7.  Filkins^  for  appellant. 

R.  H.  Whipple  and  James  Moats ^  for  appellee. 

Given,  J. — I.  The  correctness  of  the  abstracts 
being  questioned,  we  have  examined  the  transcript  with 

care.     Appellant  assigns  as  error  the  giving 

'  TioK?:  excep.  of  each  and  all  of  the  paragraphs  of  the 

dcnceofon     court's  chargc,  and  the  refusal  to  give  the 

first  and  second  instructions  asked.  The 
discussion  is  addressed  mainly  to  the  giving  of  para- 
graph number  7^  of  the  court's  charge,  and  the  refusal 
to  give  instruction  number  1  asked  by  appellant. 
Appellee  contends  that  the  giving  of  paragraph  7^  was 
not  excepted  to  at  the  time  it  was  given,  and  that  no 
grounds  are  stated  for  the  exception  afterwards  taken 
in  the  motion  for  new  trial,  and,  therefore,  the  error 
assigned  upon  the  giving  of  said  instruction  cannot  be 
considered.  It  appears  by  the  transcript  that  an  entry 
was  made  upon  the  margin  of  each  i)aragraph  of  the 
court's  charge,  "Given,  and  defendant  excepts."  Each 
of  these  entries,  except  that  on  paragraph  7^,  is  signed 
by  the  judge.  The.  bill  of  exceptions,  after  reciting 
that  the  court  upon  its  own  motion  gave  the  instructions 
numbers  1  to  9  inclusive,  recites:  *'To  the  giving  of 
which,  and  each  of  them,  defendant  at  the  time  duly 
excepted  in  writing."  Appellee  contends  that  1\  and 
number  1,  refused,  are  substantially  the  same,  and  that, 
at  the  time  the  instructions  were  given,  appellant  was 
content  with  the  giving  of  number  7^.  The  comparison 
,  of  these  two  paragraphs  shows  a  marked  difference. 
We  think  the  record  fairly  shows  that  the  giving  of 
paragraph  7^  was  duly  excepted  to  at  the  time,  and  that 
by  oversight  the  judge  omitted  to  sign  the  exception  on 
the  margin.  If  it  were  otherwise  he  would  not  certify 
as  he  does  in  the  bill  of  excei)tions. 
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II.  Paragraph  7^  of  the  court's  charge  is  as  fol- 
lows :  '^ An  offer  of  compromise  should  not  be  regarded 
2.  bawardt:  ^®  ^^  admlssiou  of  guilt,  but  if,  from  the 
oSwSf com-  circumstances  under  which  it  was  made, 
promise.  ^j^^  |;Jjq  facts  couuectcd  with  the  transaction, 
you  deem  it  a  circumstance  tending  to  establish  defend- 
ant's guilt,  or  his  innocence,  you  can  consider  such  fact, 
and  givo  it  such  weight  as  you  deem  it  entitled  to." 
The  instruction  asked  by  appellant,  and  refused,  is  as 
follows ;  '*Any  compromise  offered  to  the  complaining 
witness  by  the  defendant,  or  his  attorney,  cannot  oper- 
ate against  the  defendant  in  the  trial  of  this  cause,  and 
is  not  to  be  considered  as  an  admission  of  guilt  on  his 
part."  The  courts  uniformly  hold  that  offers  made  for 
the  purpose  of  compromise  or  settlement  are  not  admis- 
sions of  guilt  or  liability.  They  may  be  made  to  avoid 
litigation,  and  not  from  a  consciousness  of  guilt  or 
liability;  '*for,"  as  Lord  Mansfield  observed,  "it 
must  be  permitted  to  men  to  buy  their  peace  without 
prejudice  to  them,  if  the  offer  should  not  succeed ;  and 
such  offers  are  made  to  stop  litigation,  without  regard 
to  the  question  whether  anything  is  due  or  not."  The 
law  favors  compromise  between  litigants,  and  to  admit 
such  offers  as  evidence  of  liability  would  not  only  dis- 
courage, but  prevent,  the  settlement  of  disputes.  Offers 
made  for  the  purpose  of  compromise  are  excluded  as 
evidence  of  guilt  or  liability,  not  only  because  of  the 
nature  of  such  evidence,  but  upon  grounds  of  public 
policy.  See  1  Greenl.  Ev.,  sec.  192;  West  v.  Smithy  101 
U.  S.  263 ;  2  Whart.  Ev.,  sec.  1090 ;  Richards  v.  NoyeSy 
44  Wis.  609 ;  Daniels  v.  Woonsockett^  11  K.  I.  4;  Draper 
V.  Inhabitants  of  Hatfield^  124  Mass.  63.  This  rule 
does  not  exclude  admissions  of  particular  facts,  but 
only  the  offer  that  is  made  by  way  of  compromise,  as 
to  pay  a  sum  of  money,  or  the  like.  Admissions  of 
particular  facts  are  admissible,  though  made  during  a 
treaty  of  compromise,  but  offers  to  do  something  by 
way  of  compromise  are  not  admissible  as  evidence  of 
liability.     West  v.  Smithy  supra;  JSanborn  v.  Neilscm^ 
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4  N.  H.  501.  Appellee  does  not  question  the  rule  as  we 
have  announced  it,  nor  the  correctness  of  the  instruction 
refused,  but  maintains  that  the  rule  was  substantially 
embraced  in  the  paragraph  7J  given.  Appellee  also 
contends  that  the  evidence  of  offers  of  compromise  was 
introduced  without  objection  by  appellant,  and  that  he 
cannot,  therefore,  raise  the  objection  by  instructions. 
The  instruction  given  is  not  in  harmony  with  the  rule, 
and  is  materially  different  from  that  refused.  While 
by  it  the  jury  were  told  that  an  offer  of  compromise 
should  not  be  regarded  as  an  admission  of  guilt,  it  was 
left  to  them  to  say,  from  the  circumstances  under  which 
the  offer  was  made,  and  the  facts  connected  with  it, 
whether  they  deemed  it  (the  offer)  a  circumstance 
tending  to  establish  guilt  or  innocence. 

III.  Complainant  testified,  in  chief,  on  behalf  of 
the  state,  without  objection,  that  appellant  admitted 
,  :  .  to  her  that  he  was  the  father  of  her  child, 
— :  waiver,  ^ud  that  he  gave  her  five  dollars  to  procure 
a  picture  of  the  child  for  him.  Her  father,  called  by. 
the  state,  testified  that  appellant  had  offered  him 
twenty-five  dollars  in  settlement  of  his  claim  for  doc- 
tor's bill,  and  for  taking  care  of  complainant  daring  her 
confinement.  Appellant,  called  in  his  own  behalf,  tes- 
tified that,  pending  this  action,  he  had  offered  to  pay 
complainant  .a  sum  of  money  in  settlement  thereof, 
and  that  his  statements  to  her  and  his  offer  to  her 
father  were  parts  of  the  same  transaction.  Thus  the 
fact  of  the  offer  of  compromise  was  brought  before 
the  jury.  It  was  only  by  appellant's  testimony  that 
the  statements  to  complainant  and  the  offer  to  her 
father  were  shown  to  have  any  connection  with  an  offer 
to  compromise  this  action,  and  appellant  was  not  in 
position  to  object  to  the  state's  testimony  as  relating  to 
a  settlement,  because  offer  of  settlement  did  not  appear 
therefrom.  The  case  is  different  from  State  v.  Pratty  20 
Iowa,  267,  and  Becker  v.  BecTcer^  45  Iowa,  239.  In  those 
cases  the  grounds  for  objecting  to  the  testimony  were 
apparent  at  the  time  when  it  was  given,  while  in  this  it 
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was  only  made  apparent  by  rebutting  evidence.  A  motion 
to  withdraw  the  testimony  as  to  offer  of  settlement  could 
not  have  been  sustained,  as  there  was  a  controversy 
whether  the  statements  to  complainant  and  the  offer  to 
her  father  were  in  connection  with  an  offer  of  settlement. 
The  fact  that  an  offer  of  compromise  had  been  made 
being  thus  brought  into  the  case,  it  was  the  duty  of  the 
court  to  give  proper  instructions  with  reference  thereto. 
IV.  Testimony  was  introduced  to  show  the  finan- 
cial condition  of  the  complainant  and  of  her  father ; 

4  . .      also  that  a  deed  had  been  made  to  William 

dkffn^  of  ^°°'  Weber  and  to  Florence  Hazel  Weber,  the 
complainant,  child.  Appellant  complains  of  the  overrul- 
ing of  his  objection  to  the  testimony  as  to  the  financial 
condition  of  the  complainant's  father,  and  the  refusal 
of  the  court  to  allow  him  to  prove  the  contents  of  the 
deed  to  William  Weber  and  the  child,  William  Weber 
having  refused  to  produce  the  same.  Chapter  66,  title 
25,  Code,  under  which  this  action  is  prosecuted,  is 
essentially  different  from  chapter  58,  title  12,  of  the 
Revision.  Under  the  latter,  if  the  accused  was  found 
to  be  the  father  of  the  child,  he  was  adjudged  to  give 
security  to  the  county,  conditioned  to  save  that  and 
every  other  county  in  the  state  from  all  charges  towards 
the  maintenance  of  the  child,  while  no  such  i)rovision 
is  contained  in  the  former.  The  only  issue  under  the 
present  statute  is  guilty  or  not  guilty,  and,  if  found 
guilty,  the  only  judgment  that  can  be  rendered  is  to 
charge  him  wuth  the  maintenance  of  the  child  in  sikjIi  sum 
or  sums,  and  in  such  manner,  as  the  court  shall  direct,  and 
with  the  costs  of  the  suit.  Parents  owe  it  to  the  public 
and  to  their  children  that  they  furnish  the  necessary 
support  to  their  children,  whether  they  be  legitimate  or 
illegitimate.  The  puri)ose  of  proceedings  like  this  is 
to  determine  whether  the  accused  is  in  fact  the  father  of 
an  illegitimate  child,  and  if  so  to  charge  him  with  its 
support.  His  liability  to  be  so  charged  rests  solely  upon 
the  fact  that  he  is  the  father  of  the  child,  and' not  upon 
the  ability  or  inability  of  others  to  support  the  child, 


OCTOBER  TERM,  1890.  661 

The  State  v,  Lavin. 

or  whether  it  is  likely  to  become  a  public  charge.  No 
security  is  required,  under  the  present  statute,  to  indem- 
nify the  public,  nor  does  the  statute  make  the  liability 
of  the  accused  to  depend  upon  the  ability  of  the 
mother,  or  any  other  person,  or  the  estate  of  the  child, 
to  furnish  the  needed  support.  The  court  erred  in  over- 
ruling appellant's  objection  to  the  testimony  as  to  the 
financial  condition  of  complainant  and  her  father ;  but 
did  not  err  in  refusing  to  allow  appellant  to  prove  the 
•contents  of  the  deed,  as  evidence  of  the  existence  of 
such  a  deed  should  not  have  been  admitted. 

Vi.    It   appearing   without  dispute  that  the  com- 
plainant was  a  married  woman  at  the  time  the  child 

.,  .  married  ^^®  couceived,  the  court  instructed  the  jury 

^^'fon^^'  ^  follows :  "  The  law  presumes  that  a 
paternity.  child  couceived  during  lawful  wedlock  of 
its  mother  is  legitimate,  and  not  a  bastard.  Therefore, 
the  plaintiflE  must  show  that  the  complainant  did  not 
oohabit  with  her  husband  during  the  time  when  the 
<5hild  might  have  been  conceived,  and  that  during  that 
time  the  husband  had  no  opportunity  to  have,  and  did 
not  have,  sexual  intercourse  with  complainant,  aAd,  if 
this  has  not  been  satisfactorily  proved,  you  must  find 
the  defendant  not  guilty ;  but  if  you  find  that  the  hus- 
band did  not  then  cohabit  with,  nor  have  sexual  inter- 
course with,  nor  opportunity  to  have  such  intercourse 
with,  her,  and  you  further  find  that  the  plaintiff  has 
•established  the  allegations  of  the  complaint  by  a  pre- 
ponderance of  the  evidence,  then  your  verdict  should  be 
'  Guilty.'  "  The  following  definition,  found  in  2  Ameri- 
can &  English  Encyclopedia  of  Law,  is  fully  sustained 
by  the  authorities  :  '^  Bastards  are  persons  born  out  of 
wedlock,  lawful  or  unlawful,  or  not  within  competent 
time  after  termination  of  coverture ;  or  if  born  out  of 
wedlock,  whose  parents  do  not  afterwards  intermarry, 
and  the  father  acknowledges  them,  or  who  are  born  in 
wedlock  when  procreation  by  the  husband  is  impos- 
sible." A  child  born  during  marriage  may  be  proved  a 
bastard  by  evidence  of  the  husband' o  impotency,  or  by 
Vol.  80—36 
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proof  of  non-access  to  his  wife.  Com.  v.  Strieker^  1 
Browne  (Pa.)  App.  47;  Stater).  Britt,  78  N.  C.  439; 

Wilson  t).  Bdbh^  18  S.  C.  59 ;  Herring  v.  Ooodson^  43 
Miss.  892 ;  Hargrave  v.  Hargra^e^  9  Beav.  552 ;  Ban- 
htiry  Peerage  Case^  1  Sim.  &  S.  153 ;  Bussom  v.  Forsyth^ 
82  N.  J.  Eq.  277 ;  Haworth  v.  Gill,  80  Ohio  St.  627 ; 
Sale  V.  Crutchjieldj  3  Bush,  636,  647 ;  Van  Ae7'nam  v. 

Van  Aernamy  1  Barb.  Ch.  378 ;  Shuler  v.  Bull,  15  S.  C. 
421.  The  most  clear  and  conclusive  evidence  of  non- 
access  is.  required.  Watts  7).  Owens,  62  Wis.  512;  22 
N.  W.  Rep.  720;  Egbert  v.  OreemoaU,  44  Mich.  245; 
6  N.  W.  Rep.  654 ;  BoyJcin  v.  Boykin,  70  N.  Q,  262 ; 
Chamherlain  v.  People,  23  N.  Y.  88  ;  Sullivan  v.  Kelly^ 
3  Allen,  148 ;  Cross  v.  Cross,  3  Paige,  139 ;  State  «. 
Shumpe7%  1  S.  C.  85;  Wright  v.  Hicks,  12  Ga.  155; 
Shuler  v.  Bull,  15  S.  C.  421 ;  Kleinert  v.  Ehlers,  38 
Pa.  St.  439 ;  Herring  v.  Goodson,  43  Miss.  392 ;  Phillips 
V.  Allen,  2  Allen,  453 ;  Wilson  v.  Babb,  18  S.  C.  59 ; 
Gaines  v.  Hennen,  24  How.  553.  In  State  v.  McDowell-, 
101  N.  C.  735  ;  7  S.  E.  Rep.  785,  it  is  said :  "  When  a 
child  is  bom  in  wedlock,  the  law  presumes  it  to  be  legit- 
imate, and,  unless  born  under  such  circumstances  as  to 
show  that  the  husband  could  not  have  begotten  it,  this 
presumption  is  conclusive;  but  the  presumption  may 
be  rebutted  by  the  facts  and  circumstances  which  show 
that  the  husband  could  not  have  been  the  father,  as 
that  he  was  impotent  or  could  not  have  had  access." 
The  instruction  given  is  fully  sustained  by  the  authori- 
ties. 

VI.     The  second  instruction  asked  by  appellant, 

and  refused,  does  not  state  the  law  correctly.     It  is  not 

_,        allowable  to  consider  unchaste  conduct  of 

•.  :  evi-  .11 

dence :  un-      the  complainaut  With  Other  men  than  the 

chaste  con-  -^ 

puinant  °°™"  ^©f^Jidant,  unless  it  has  a  bearing  upon  the 
question  of  the  paternity  of  the  child. 
Lewd  conduct  of  the  complainant  is  no  defense,  unless 
it  tends  to  show  that  another  than  defendant  is,  or  may 
be,  the  father  of  the  child.  State  v.  Pratt,  40  Iowa, 
631 ;  State  v.   Woodworth,  65  Iowa,  141 ;  State  v.  Borie, 
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79  Iowa,  605.  The  sixth  paragraph  of  the  court's 
charge  fairly  presented  this  subject  to  the  jury,  though 
not  as  explicitly  as  might  have  been.  For  the  errors 
mentioned,  the  judgment  of  the  district  court  must  be 
reversed,  and,  as  the  other  errors  assigned  will  not  arise 
on  a  retrial,  it  is  unnecessary  that  they  be  further 
noticed.  Reversed. 


Reynolds  v.  The  Iowa  and  Nebraska  Insurance 

Company  et  al. 


1. 


2. 


8. 


4. 


Eyldence:  competency  :  transactions  with  deceased  aqbnt 
OF  PARTY.  There  is  nothing  in  section  3639  of  the  Ck)de  to  prevent 
one  insured,  in  an  action  upon  bis  policy,  from  testifying  as  to  per- 
sonal transactions  between  him  and  an  agent,  since  deceased,  of 
the  insurance  company,  since  the  company  can  in  no  sense  be 
regarded  as  the  **  survivor  "  of  the  agent,  within  the  meaning  of 
that  section. 

• 

Fire  InBurance :  action  on  poucy  :  false  application  : 
knowledge  of  agent  :  company  bound,  a  policy  of  fire  insur- 
ance was  issued  upon  an  application  which  stated  that  the  title  of 
the  land  was  in  the  applicant,  whereas  it  was  in  his  wife,  but  the 
premises  were  their  homestead.  The  application  was  prepared  by 
the  company 's  agent,  and  both  the  assured  and  his  wife  reminded 
him  at  the  time  that  the  title  was  in  the  wife,  as  he  well  knew ; 
but  he  replied  that,  as  he  was  not  insuring  the  land,  it  made  no 
diflerence,  and  upon  this  assurance  the  husband  signed  it.  In  an 
action  upon  the  policy,  held  that,  as  the  husband  had  an  insurable 
interest  in  the  property,  it  being  a  homestead,  and  as  the  company 
had  constructive  knowledge  through  its  agent  of  the  real  state  of 
the  title,  and  took  and  retained  the  premium  paid  upon  the  risk,  it 
could  not  defeat  a  recovery  upon  the  policy  on  the  ground  of  the 
false  statement  in  regard  to  the  title.    ( See  o^nnion  for  citations.) 

: :  declarations  of  adjusting  agent.    Where,  in 


an  action  on  a  policy  of  fire  insurance,  it  was  shown  that  an  agent 
of  the  company  had  been  acting  as  its  adjuster  while  the  policy  was 
in  force,  and  that  he  was  authorized  to  represent  it  in  investigating 
the  loss,  held  that  this  was  a  sufficient  foundation  for  the  admission 
of  his  declarations  made  while  he  was  taking  proofs  of  the  loss. 

: :  household  furniture  :  what  included.  A  policy 


of  fire  insurance  on  **  household  furniture  "  covers  goods,  vessels, 
utensils,  and  other  articles  necessary  and  convenient  for  keeping 
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house ;  and,  in  an  action  on  such  policy,  it  is  competent  to  prove 
the  loss  of  a  sausage-mill,  churn,  cook-stove,  clothes-rack,  carpets, 
dishes,  kettles,  spoons,  knives  and  forks,  and  other  articles  of 
household  use. 

6.  Appeal :  excessive  damages  :  question  not  baised  below  :  how 
BAiSED.  An  objection  in  the  court  below,  that  the  verdict  is  against 
the  evidence,  and  is  the  result  of  prejudice  and  bias  on  the  part  of 
the  jury,  goes  only  to  the  fact  that  the  verdict  is  against  the 
objectors  instead  of  for  them,  and,  without  something  more  spe- 
cific, does  not. raise  the  objection  that  the  damages  are  excessive  ; 
and  in  such  case  that  objection  cannot  b^  considered  in  tliis  court. 

Appeal  from  Union  District  Court, — Hon.  John  W. 

Hakvey,  Judge. 

FiLKD,  October  7,  1890. 

Action  on  a  policy  of  insurance  to  recover  the  value 
of  certain  property  destroyed  by  fire.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  plaintiff.  The 
defendants  appeal. 

Mclntire  Bros.,  for  appellants. 

McDill  &  Sullivan,  for  appellee. 

Robinson,  J.— On  the  twelfth  day  of  June,  1884, 
the  Iowa  and  Nebraska  Insurance  Company  issued  the 
policy  upon  which  this  action  is  founded.  It  purports 
to  insure  plaintiff  against  loss  or  damage  by  lire  and 
lightning  to  the  amount  of  eleven  hundred  dollars,  as 
follows:  '*0n  dwelling-house,  including  foundation, 
cellar  or  basement  walls,  four  hundred  dollars  ;  on 
household  furniture  while  therein,  one  hundred  dollars ; 
on  bed  and  bedding  while  therein,  two  hundred  dol- 
lara ;  on  wearing  apparel  while  therein,  One  hundred 
dollars;  on  barn  number  1,  including  foundation,  three 
hundred  dollars."  The  policy  contained  a  further 
description  of  the  property  insured  in  words  as  follows :. 
"All  situated  (except  as  otherwise  i^rovided)  on  and 
confined  to  the  premises  now  actually  owned  and  occu- 
pied by  me,  to- wit,  two  hundred  and  sixteen  acres,  sec- 
tion 36,  township  71,  range  28,  township  of  Pleasant^ 


OCTOBER  TERM,  1890.  565 


Reynolds  v.  The  Iowa  &  Nebraska  Ins.  Co. 

county  of  Union,  state  of  Iowa."  The  description  of 
the  property  contained  in  the  policy  was  copied  from 
the  application  for  insurance,  signed  by  plaiutiflf,  on 
which  the  policy  was  issued.  The  application  warranted 
the  description  it  contained  of  the  property  to  be  insured, 
including  the  title  thereto,  to  be  correct ;  and  the  policy 
provides  that  the  application  is  a  warranty  on  the  part 
of  the  assured,  and  that  any  false  representation  by  him 
shall  have  the  effect  to  render  the  policy  void.  The  term 
of  insurance  was  five  years.  On  the  twenty-eighth  day 
of  September,  1888,  the  dwelling-house  and  nearly  all 
the  personal  property,  described  in  the  policy,  were 
destroyed  by  fire.  At  the  time  application  was  made, 
and  the  policy  was  issued,  the  title  to  the  land  on  which 
the  dwelling-house  stood  was  vested  in  the  wife  of 
plaintiff,  and  that  was  the  condition  of  the  title  when 
the  property  was  destroyed.  After  the  policy  was 
issued,  the  name  of  the  company  was  changed  to  '*West- 
ern  Home  Insurance  Company,"  and  it  is  made  a  party 
defendant  by  both  the  old  and  the  new  names.  The 
defense  rests  chiefly  upon  the  alleged  ground  that  a 
fraudulent  misrepresentation  of  title  was  made  to  secure 
the  insurance  on  the  house.  The  jury  found  plaintiff 
entitled  to  recover  sums  as  follows :  On  account  of  the 
house,  four  hundred  dollars ;  on  account  of  beds  and 
bedding,  two  hundred  dollars ;  on  account  of  furniture, 
ninety-five  dollars ;  and  on  account  of  wearing  apparel, 
one  hundred  dollars ;  and'  judgment  was  rendered  for 
the  amount  fixed  by  the  verdict. 

'    I.     The  application  for  the  insurance  in   question 

was  prepared  and  taken  by  a  soliciting  agent  of  the 

1,  bvidencb:      company  which  issued  the  policy,  whose 

'  tSSS^uoiV   name  was  Tucker.     It  is  admitted  that  at 

r^nt^o?*'^^  the  time  of  the  trial  he  was  dead.     After 

party.  ^jj^^  f^^^  ^^g  shown,  the  court  permitted 

the  plaintiff  and  his  wife  to  testify  in  regard  to  the  con- 
versation they  had  with  Tucker  when  the  application 
was  prepared  and  signed,  and  to  repeat  portions  or  all 
of    that    conversation.     Appellants    complain    of    the 
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admission  of  that  testimony,  and  claim  that  it  was  made 
incompetent  by  section  3689  of  the  Code.  It  is  said  that 
defendants  are  the  survivors  of  Tucker,  for  that,  as  to 
him,  they  stood  in  the  relation  of  partners.  No  author- 
ities are  cited  in  support  of  that  claim,  and  we  think  it 
is  not  well  founded.  The  word  "survivor"  is  usually 
applied  to  the  longest  liver  of  two  or  more  partners  or 
trustees,  and  has  been  applied  in  some  cases  to  the 
longest  liver  of  joint  tenants,  legatees,  and  to  others 
having  a  joint  interest  in  anything.  But,  in  our  opin- 
ion, it  has  no  application  to  persons  related  as  principal 
and  agent,  and  the  ruling  of  the  court  in  admitting  the 
testimony  was,  therefore,  correct. 

II.  It  is  shown  that  Tucker  went  to  the  residence 
of  plaintiff  to  obtain  an  application  for  insurance.  He 
9.  FiRK  iMur-  prepared  the  application  and  read  it  to 
SJI^Sino''y\°"  plaintiff.  As  prepared,  it  recited  that  the 
tfdJ^:  kSSw°i?"  applicant  had  a  warranty  deed,  and  was  the 
compinY^"**  absolute  owner  of  the  pioperty  proposed  to 
bound.  ]^Q   insured.     Plaintiff   stated    to    Tucker, 

when  those  recitals  were  read :  "You  know  better  than 
that.  You  know  that  the  land  is  not  in  my  name.  You 
know  that  the  land  is  in  my  wife's  name."  Tucker 
answered  that  "  it  makes  no  difference.  I  am  not  insur- 
ing the  land.  I  am  insuring  the  house.  If  this  house 
burns  it  does  not  hurt  the  land,  and  the  land  does  not 
have  anything  to  do  with  it."  The  wife  of  plaintiff  at 
the  same  time  said  to  Tucker :  "  If  it  makes  any  differ- 
ence, I  want  you  to  change  it.  We  want  to  deal  fair 
and  square."  Tucker  responded :  "It  does  not  make 
any  difference  at  all.  I  am  not  insuring  the  land.  I 
am  only  insuring  the  house  and  the  household  goods." 
Plaintiff  was  then,  and  had  been  for  many  years,  occu- 
pying the  house,  and  the  land  upon  which  it  was  sit- 
uated, as  a  homestead  and  dwelling-place  for  himself 
and  family.  That  fact  was  known  to  Tucker.  The 
right  to  so  occupy  the  house  was  of  pecuniary  value  to 
plaintiff,  and  he  had  an  insurable  interest  therein.  See 
Warren  v.  Insurance  Co.^  31  Iowa,   467;  Carter  t. 
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Insurance  Co.^  12  Iowa,  291 ;  Merrett  v.  Insurance  Co.^ 
42  Iowa,  13;.  11  Amer.  &  Eng.  Enc.  Law,  312.  The 
knowledge  of  the  agent  at  the  time  he  took  the  appli- 
cation was  constructively  the  knowledge  of  his  prin- 
cipal. Donnelly  v.  Insurance  Co,^  70  Iowa,  694.  The 
company,  therefore,  with  knowledge  that  plaintiff  had 
an  insurable  interest  in  the  property  in  question,  but 
that  such  interest  was  not  correctly  described  in  the  appli- 
cation, accepted  the  compensation  paid  by  the  applicant, 
and  issued  the  policy  in  suit  Having  accepted  and 
retained  the  consideration  of  the  policy  with  construct- 
ive knowledge  of  all  material  facts,  it  cannot  now  be 
heard  to  deny  its  liability.  Donnelly  t>.  Insurance  Co,^ 
supra.  See,  also,  Key  v.  Insurance  Co.^  77  Iowa,  174 ; 
Kausal  v.  Insurance  Ass^n,  31  Minn.  17;  16  N.  W. 
Eep.  430.  It  is  said  that  plaintiff  knew  when  he  signed 
the  application  that  it  did  not  correctly  represent  his 
interest  in  the  dwelling-house,  and,  therefore,  that  the 
knowledge  of  the  company  was  not  material,  and  he 
should  not  be  permitted  to  deny  his  agreement.  There 
is  no  foundation  in  the  record  for  any  claim  that  the 
misrepresentation  in  question  was  made  for  a  fraudulent 
purpose,  nor  that  it  operated  as  a  fraud  upon  defend- 
ants. On  the  contrary,  it  is  manifest  that  the  transac- 
tion was  entered  into  by  plaintiff  and  by  Tucker  in  good 
faith,  and  without  any  purpose  of  misleading  or 
defrauding  the  insurance  company.  Tucker  was  the 
chosen  instrument  of  the  company  in  securing  the 
application  in  question,  and  it  should  not  be  permitted, 
under  the  circumstances  of  this  case,  to  take  advantage 
of  the  fact  that  he  failed  to  disclose  to  it  all  the  material 
facts  of  which,  he  had  knowledge  when  the  application 
was  taken. 

III.  The  court  permitted  plaintiff  to  show  certain 
declarations  of  one  Philbrook,  made  while  he  was 
J .      representing  defendants  in  taking  proof  of 

ofSjusUnl    ^^^^'     ^^   appears   that    plaintiff  informed 

affent.  defendants  of  the    loss   the    day  after  it 

occurred;  that  Philbrook  went  to  his  place  at  some 
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time  during  the  next  month,  and  caused  proofs  of  loss 
to  be  prepared.  It  is  shown  that  he  had  acted  as 
adjuster  for  the  company  while  the  policy  was  in  force, 
and  it  is  admitted  that  he  was  authorized  to  represent 
it  in  investigating  the  loss.  We  are  of  the  opinion  that 
a  sufficient  foundation  was  laid  for  proof  of  the  declara- 
tions in  question. 

IV.  Plaintiff  was  permitted  to  prove  the  value 
and  loss  of  a  sausage-mill,  churn,  cook-stove,  clothes- 
rack,  carpets,  dishes,  kettles,  spoons,  knives 

*'  h^seh^d  and  forks,  and  other  articles  of  household 
whaMn-^'  uso.  Appellants  insist  that  the  evidence 
eluded.  ^^g  improperly  admitted,   for  the  reason 

that  the  articles  specified  were  not  household  furniture 
within  the  meaning  of  the  policy.  It  may  be  true,  as 
claimed,  that  such  articles  would  not  ordinarily  be 
found  for  sale  in  a  furniture  store,  but  there  is  noth- 
ing in  the  policy  to  indicate  an  intention  to  restrict 
the  words  therein  used  to  furniture  which  would  be 
so  found.  The  term  ''household  furniture"  includes 
goods,  vessels,  utensils,  and  other  articles  necessary  and 
convenient  for  housekeeping.  See  title  "Furniture," 
in  Webst.  Diet.  ;  Bouv.  Law  Diet. ;  8  Amer.  &  Eng. 
Enc.  Law,  985;  9  Amer.  &  Eng.  Enc.  Law,  782.  As. 
used  in  the  policy,  the  term  was  no  doubt  designed  to 
include  all  articles  of  household  furniture,  not  other- 
wise specified,  while  in  the  dwelling-house.  The  evi- 
dence in  question  was,  therefore,  properly  admitted. 

V.  Appellants  contend  that  the  amounts  allowed 
by  the  jury  on  account  of  loss  of  beds  and  bedding  and 
6.  Appeal:  ex-    Wearing  apparel  were  too  large,   and    we 

SKMlquea™*  thiuk  there  is  some  foundation  for  the 
beioi'^'how*^  claim.  But  the  objection  now  made  by 
raised.  appellants  does  not  appear  to  have  been 

brought  to  the  attention  of  the  district  court.  It  is 
true  that,  in  the  motion  for  a  new  trial,  they  averred 
that  the  verdict  was  not  supported  by  the  evidence,  and 
that  it  was  the  result  of  prejudice  and  bias  on  the  part 
of  the  jury,  but  the  averments  thus  made  are  in  the 
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nature  of  objections  to  the  verdict,  because  it  is  against 
the  defendants,  and  do  not  refer  to  the  amount  of  the 
verdict.  Section  2837  of  the  Code  provides  for  new 
trials  when  excessive  damages  appear  to  have  been 
given  under  the  inHuence  of  passion  or  prejudice,  and 
for  error  in  the  assessment  of  the  amount  of  recovery ; 
but  neither  of  these  grounds  is  set  out  in  the  motion  for 
a  new  trial.  The  attention  of  the  court  below  should 
have  been,  in  some  measure,  drawn  to  the  fact  that  the 
allowance  of  the  jury  was  excessive.  Had  that  been 
done,  the  court,  we  must  presume,  would  have  granted 
defendants  the  relief  to  which  they  were  entitled. 

VL  What  we  have  said  disposes  of  the  controlling 
questions  in  the  case.  Others  in  regard  to  the  suffi- 
ciency and  competency  of  the  evidence,  the  rulings  of 
the  court  in  giving  and  refusing  to  give  instructions, 
and  other  matters,  are  discussed  by  counsel.  It  is  only 
necessary  to  say  that  we  have  examined  all  the  ques- 
tions thus  presented,  but  find  no  ground  for  reversing 
the  judgment  of  the  district  court.     It  is,  therefore, 

Affirmed. 


EoKELUND  V.  Talbot. 

1.  Appeal :  reversal  for  insufficient  evidence.  This  court  win 
not  reverse  a  judgment  for  damages  on  the  ground  of  insufficient 
evidence,  where  the  evidence  is  conflicting. 

3.  Evidence:  of  immaterial  matters  not  pleaded.  Evidence 
offered  as  to  matters  not  pleaded,  and  of  which  it  is  not  shown,  or 
proposed  to  he  shown,  that  they  are  grounds  for  recovery,  is  prop- 
erly excluded. 

8.  Instructions  ;  as  to  issue  without  evidence  :  not  necessary. 
Where  defendant  pleaded  several  matters  in  defense,  and  pleaded 
ail  but  one  of  them  again  by  way  of  counter-claim,  and  there  was 
no  evidence  upon  the  one  not  pleaded  in  the  counter-claim,  and 
the  court  instructed  that  plaintiff  would  be  entitled  to  recover 
unless  recovery  was  defeated  by  the  counter-claim,  held  that  there 
was  no  error  in  omitting  to  instruct  as  to  the  matter  of  defense 
not  pleaded  in  the  counter-claim,  and  as  to  which  there  was  no 
evidence. 
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4.      :  AS  TO  MATTER  NOT  PLEADED  AND   WITHOUT   ETIDENCE  :  NO 

PREJUDICE.  Where  the  court  instructed  as  to  a  matter  not  pleaded, 
and  as  to  which  there  was  no  evidence,  this  court  will  presume, 
when  the  contrary  does  not  appear,  that  the  jury  made  no  finding 
on  that  point,  and  that  the  instruction  was,  therefore,  without 
prejudice. 

Appeal  from   Woodbury  District  Court. — Hon.  Geo. 

W.  Wakefield,  Judge. 

Filed,  October  7,  ir90. 

Action  upon  a  written  contract  under  which 
plaintiff  performed  labor  and  services  for  defendant. 
There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 

Joy^  Hudson  &  Joy^  for  appellant. 

Marks  &  Mouldy  for  appellee. 

BEClt,  J.— L  The  contract  in  suit  binds  plaintiff 
to  labor  for  and  serve  defendant  upon  his  farm  for  one 
year  for  thirty  dollars  per  month,  and  other  considera- 
tions, as  the  use  of  a  house,  etc.  He  also  agreed  to 
keep  no  stock  of  his  own  upon  the  farm.  The  petition 
states  other  conditions  of  the  contract  in  this  language  : 
'*  Plaintiff  further  agrees  to  perform  diligent  and 
faithful  service,  to  preserve  and  protect  all  tools,  imple- 
ments and  property  of  defendant  on  said  premises,  and 
to  promptly  do  whatever  is  needed  to  be  done  to  pro- 
tect and  preserve  the  same,  and  to  pay  for  all  tools, 
implements  and  property  wasted,  lost  or  destroyed 
through  his  negligence  ;  and  that  before  any  settle- 
ment is  made,  or  payment  required,  under  said  contract, 
defendant  shall  have  time  to  examine  and  accept  the 
labor  performed  by  the  plaintiff."  Other  allegations  of 
the  petition  need  not  be  here  recited.  It  is  shown  in 
the  petition  that  the  contract  was  renewed  for  another 
year,  with  an  increase  of  compensation  to  plaintiff  of 
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ten  dollars  per  month.  The  defendant  se^ks  to  recover 
on  a  counter-claim  for  the  use  of  his  team  by  plaintiff 
for  his  own  purposes,  and  for  plaintiflf's  time 
while  so  engaged ;  for  labor  of  his  own  and  of 
other  employes  while  in  defendant's  employment;  for 
stock  of  his  own  kept  upon  defendant's  farm  ;  for  neg- 
ligence in  caring  for  live-stock  and  tools  and  machinery 
of  defendant  on  the  farm  ;  for  negligence  in  harvesting 
millet ;  and  for  occupying  premises  af  ter  his  time  of 
employment  had  expired. 

II.  The  objections  first  presented  in  the  assign- 
ment of  errors,  and  in  argument,  dre  to  the  effect  that 

1.  appkal:  the  evidence  does  not  sufficiently  support 
inlSScient  the  verdjct.  The  most  that  can  be  said  on 
evidence.  .^.j^j^  point  is  that  the  evidence  is  conflict- 
ing. Indeed,  we  understand  that  this  is  not  denied  by 
defendant's  counsel.  When  the  evidence  is  conflicting 
we  cannot  on  that  ground  reverse  the  judgment. 

III.  The  defendant  offered  evidence  to  prove  that 
plaintiff  had  said  to  men  employed  by  defendant  on  the 

2.  EviDBNCB : of  farm  that  they'  would  not  receive  their 
ISkTtere^not  V^Jj  ^^^  ^^at  he  did  not  expect  to  get  his 
pleaded.        p^y     rjij^^   evideuce  was  rightly  excluded, 

for  the  reason  that  it  was  not  shown,  or  proposed  to  be 
shown,  that  the  men  to  whom  the  statement  was  made 
were  so  influenaed  as  to  quit  plaintiff's  employment,  or 
that  defendant  suffered  injury  in  any  way  by  reason  of 
these .  declarations ;  and  that  it  does  not  appear  that 
defendant  pleaded  these  declarations  as  a  defense  or 
counter-claim. 

IV.  The  contract  first  ran  to  March  3,  1887,   and 
was  renewed  for  one  year.     The  petition  alleges  that 

.    plaintiff   rendered  service  under    the  con- 

*  tionb:  as  to     tract  duriug  September  and  October,  1887, 

evidemseimjt  for  wMch    he  had    not    been  paid.     The 

necessary.  -i      •  x      xi.    j.    ...i- •  • 

answer  admits  that  this  service  was  ren- 
dered, but  alleges  that  it  was  so  negligently  done  as  to 
be  of  no  value.  The  defendant  pleaded  as  a  counter- 
claim injury  resulting  from  plaintiff's  negligence  in 
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harvesting,  and  in  taking  care  of  stock  and  other  prop- 
erty. The  court  instructed  the  jury  that  plaintiff 
would  be  entitled  to  recover  of  defendant,  unless 
recovery  is  defeated  by  the  counter-claims,  but  gave  no 
instructions  as  to  the  defense  based  upon  the  nep:ligence 
in  rendering  services  in  September  and  October,  1887. 
All  other  matters  set  up  as  defense  were  pleaded  in  the 
counter-claim,  including  negligence  in  harvesting,  and 
in  taking  care  of  stock  and  other  property.  There  is 
no  other  evidence  which  we  have  discovered  applicable 
to  the  issue  involving  negligence  in  September  and 
October,  1887.  We  think  the  evidence  of  negligence  is 
wholly  applicable  to  defendant's  counter-claim.  As 
there  was  no  evidence  applicable  to  the  issue  as  to  the 
negligence  in  September  and  October,  no  prejudice 
could  have  resulted  from  the  failure  to  instruct  the 
jury  to  determine  whether  there  was  in  fact  such  negli- 
gence, for  the  reason  that,. had  such  injury  been  made, 
no  negligence  could  have  been  found. 

V.     The  court  directed  the    jury  in    effect   that 
plaintiff  was  not  liable  for  injury  resulting  from  negli- 

4^ .  ^g  t^      gence  in  harvesting,  and  care  of  defendant's 

"Ii.d2d°and  property,  if  defendant  contributed  thereto. 
d^noT^no^'  It  is  now  insisted  by  defendant  that  this 
prejudice.  instruction  is  erroneous,  for  the  reason 
that  contributory  negligence  was  not  pleaded  by  plain- 
tiff. Without  inquiry  whether  the  doctrine  of  contribu- 
tory, negligence  is  applicable  to  the  case,  it  is  sufficient 
to  say  that  if  it  is,  or  is  not,  no  prejudice  resulted  to 
defendant  in  giving  the  instruction,  in  the  absence  of 
pleadings  setting  up  contributory  negligence,  for  the 
reason  that  there  is  no  evidence  thereof.  We  shall, 
therefore,  presume  that  the  jury  did  not  find  against 
defendant  because  of  his  own  negligence.  We  shall 
rather  presume  they  found  in  accord  with  the  evidence, 
and  their  verdict  was  based  upon  grounds  other  than 
contributory  negligence.  These  considerations  lead  us 
to  the  conclusion  that  the  judgment  of  the  district  court 
ought  to  be  Affikbied. 
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The  State  v.  Myers  et  al. 

Appeal:  record  insufficient  for  questions  raised.  Where  the 
transcript  in  a  criminal  case  appealed  to  this  court  contains 
neither  the  testimony  nor  the  instructions,  questions  upon  the 
admission  of  testimony  and  the  correctness  of  the  instruction^, 
and  as  to  whether  the  verdict  is  supported  by  the  evidence  cannot 
be  considered. 

Appeal  from  Polk  District  Court.— Ron.  W.  F. 

Conrad,  Judge. 

Piled,  October  8,  1890. 

Thr  defendants  were  jointly  charged,  by  indict- 
ment, of  the  crime  of  nuisance,  as  defined  in  section 
1543  of  the  Code.  The  defendant  George  Muggie  was 
separately  tried,  and  a  verdict  of  guilty,  as  charged, 
returned.  Defendant  Muggie' s  motion  for  new  trial 
being  overruled,  judgment  was  pronounced  upon  the 
verdict,  from  which  he  appeals, 

TF.  W,  Phillips,  for  appellant. 

Jo7in  Y.  Stone^  Attorney  General,  for  the  State. 

Given,  J. — This  case  was  submitted  without  argu- 
ment, and  upon  a  partial  transcript  which  contains 
neither  the  testimony  nor  instructions.  It  appears  from 
the  transcript  that  a  motion  for  new  trial  was  sustained, 
and  the  appeal  is  from  conviction  had  upon  the  second 
trial.  It  is  diflScult  to  determine  from  the  transcript 
which  of  the  two  motions  for  new  trial  was  sustained, 
and  w^hich  overruled.  This  would  be  obviated  if  the 
record  entries  were  made  to  show  before  which  judge 
the  proceeding  recorded  was  had.  An  examination  of 
the  dates  of  filing  leads  us  to  the  conclusion  that  it 
was  the  motion  filed  October  22,  1889,  that  was  over- 
ruled.    This  motion  states,  as  grounds  for  new  trial, 
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errors  in  permitting  the  state  to  introduce  certain  testi- 
mony ;  that  the  court  erred  in  each  instruction  given  ; 
that  the  verdict  is  contrary  to  the  evidence  and  instruc- 
tions, and  is  not  supported  by  the  evidence.  As 
neither  the  evidence  nor  instructions  are  included  in 
the  transcript,  we  cannot  determine  v^^hether  the  court 
erred  in  overruling  this  motion  or  not ;  and,  as  no 
other  questions  are  presented  in  the  transcript,  the 
judgment  of  the  district  court  is 

Affirmed. 
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The  State  v.  Ginger. 

Bastardy :  evidence  to  convict  :  preponderance.  Where  in  a 
bastardy  case  the  prosecutrix  testified  to  sexual  intercourse  with 
the  defendant,  and  he  as  a  witness  denied  it,  but  the  jury  found 
him  guilty,  this  court  cannot  say  that  the  verdict  was  without 
support  of  evidence,  and  the  result  of  passion  and  prejudice  ;  for 
it  was  the  province  of  the  jury,  in  the  light  of  aU  the  circum- 
stances, to  determine  whose  testimony  was  entitled  to  credit,  and 
to  find  accordingly.     (See  State  v,  McQlothlen,  50  Iowa,  544.) 

:  :  intercourse  with  other  men.    In  such  case. 


though  the  evidence  tended  to  show  sexual  intercourse  of  the 
prosecutrix  with  other  men  about  the  time  the  child  was  begot- 
ten, it  was  still  for  the  jury  to  determine  who  was  the  father  of 
the  child.     (See  State  v,  Pratt,  40  Iowa,  631.) 


:    PREMATURE     BIRTH  :     EXPERT    EVIDENCE :    HYPOTHETICAL 

QUESTION  :  OBJECTION.  Where  in  such  case  the  birth  was  prema- 
ture, and  to  account  for  that  fact  the  state  called  a  physician  as  an 
expert,  and  asked  him  :  '*  If  a  woman  fell  from  a  sleigh  three  or 
four  days  prior  to  the  birth  of  the  child,  and,  from  the  efTects  of 
it,  felt  pain  in  the  back  and  side,  and  continued  to  have  pains 
from  that  time,  what  effect  would  that  be  likely  to  have  upon 
the  birth,  or  would  it  have  any,  in  your  judgment?"  held — 

(1)  That  the  question  was  one  upon  which  expert  testimony 
was  admissible. 

(2)  That  the  general  objection  that  the  question  was  "  incom- 
petent, immaterial  and  irrelevant  *'  did  not  fairly  call  upon 
the  court  to  exclude  it  on  the  specific  ground  that  there  was 
no  evidence  that  the  pains  testified  to  by  complainant  were 
in  her  back  and  side,  as  assumed  by  the  question. 


I 
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(3)  That  in  such  hypothetical  questions  technical  accuracy  is 
not  required,  since  they  are  usually  based  upon  a  large 
number  of  facts,  and,  if  the  questioner  errs,  the  error  is 
easily  pointed  out  by  cross-examination.  (See  Meeker  v. 
Meeker,  74  Iowa,  862.)' 

4.      :  EVIDENCE  OF  RELATIONS  OF  COMPLAINAKT  TO  OTHER  MEN. 

In  such  case  evidence  was  properly  excluded  as  immaterial  by 
which  it  was  proposed  to  show  that  at  a  certain  party  certain  per- 
sons proposed  going  out  to  look  after  the  complainant  and  a  man 
other  than  the  defendant, — they  having  gone  out  alone. 

6.     :  INSTRUCTION :  complainant's  chastity.    In  such  case  the 

court  instructed  :  "It  is  proper  for  you  to  consider  the  evidence 
introduced  relating  to  the  acts  and  language  of  the  complaining 
witness,  in  determining  the  credit  to  be  given  to  her  testimony, 
and  whether  the  defendant  is  guilty ;  but  if  the  defendant  is,  in 
fact,  the  father  of  such  child,  then  it  is  immaterial  whether  such 
witness  is  chaste."  Held  not  open  to  the  objection  that  it  forbade 
the  consideration  of  such  testimony  as  bearing  on  the  question  of 
defendant's  guilt. 

6.  New  Trial :  newly-discovered  evidence.  It  was  no  abuse  of 
discretion  to  refuse  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  where  such  evidence  consisted  of  a  fact  to  which  one  of 
the  witnesses  had  neglected  to  testify,  and  facts  which  it  was 
supposed  a  certain  person  would  testify  to  if  a  new  trial  were 
ordered,  where  there  had  already  been  a  continuance  to  procure 
the  testimony  of  such  person. 

7.     :  excessive  judgment.    Where  defendant  in  a  bastardy 

proceeding  was  found  guilty,  judgment  that  he  pay  one  hundred 
dollars  forthwith,  and  fifty  dollars  a  year  until  seven  hundred 
dollars  has  been  paid,  is  not  excessive,  where  it  does  not  appear 

that  such  amount  is  more  than  sufficient  to  support  the  child. 

• 

Appeal  from  O^Brien  District  Court. — Hon.  Scott  M. 

Ladd,  Judge. 

Filed,  October  8,  1890. 

Tins  is  a  proceeding  by  which  it  is  sought  to  charge 
the  defendant  with  being  the  father  of  a  bastard  child 
of  one  Emma  Jetter.  The  defendant  pleaded  that  he 
was  not  guilty  of  the  charge.  There  was  a  trial  by 
jury,  and  a  verdict  of  guilty.  The  court  ordered  and 
adjudged  that  the  defendant  pay  to  the  mother  of  the 
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child  the  sum  of  seven  hundred  dollars ;  one  hundred 
dollars  to  be  paid  in  thirty  days,  and  fifty  dollars  on 
the  first  day  of  January  in  each  year,  until  the  whole 
amount  shall  be  paid.     The  defendant  appeals. 

E,  O,  HerricJc  and  H,  H.  Crow^  for  appellant. 

J.  B.  Dunriy  County  Attorney,  and  /•  L.  E.  PecJc^ 
for  the  State. 

RoTiiROOK,  C.  J. — I.  The  prosecutrix  is  a  young 
girl,  the  daughter  of  a  German  farmer.  She  became 
1.  bastabdt:  pregnant  when  she  was  about  nineteen 
oomiSt!p?e-  years  old.  •  The  defendant  is  a  member  of 
ponderaiice.  another  German  family  of  farmers  in  the 
same  neighborhood.  The  two  young  people  had  been 
acquainted  some  four  years.  About  May,  1887,  the 
prosecutrix  went  to  the  house  of  the  defendant  and 
worked  at  housework  for  a  week.  She  testified  on  the 
trial  that  during  that  time  the  defendant  had  sexual 
intercourse  with  her.  The  defendant  was  examined  as 
.  a  witness,  and  positively  denied  that  he  was  guilty  of 
the  act  charged.  It  is  strenuously  insisted  that  the 
verdict  was  without  the  support  of  evidence,  and  that 
it  was  the  result  of  passion  and  prejudice  on  the  part  of 
the  jury.  If  the  jury  believed  the  testimony  of  the 
complainant  rather  than  that  of  the  defendant,  and 
there  was  no  more  reason  for  disbelieving  one  than  the 
other,  the  verdict  cannot  be  said  to  be  contrary  to  the 
evidence ;  and  it  was  the  province  of  the  jury  to  weigh 
the  testimony  of  the  witnesses, as  well  as  all  the  facts  and 
circumstances  tending  to  corroborate  or  discredit  them, 
and  determine  the  case  according  to  the  preponderance 
of  the  evidence.  State  v,  McGlothlen,  56  Iowa,  544.  It 
is  true  that  the  child  was  born  before  the  usual  period 
of  gestation  from  the  time  fixed  by  the  complainant  in 
her  testimony ;  but  other  evidence  in  the  case  shows 
that  the  matter  of  the  exact  time  of  gestation  is  not  a 
controlling  circumstance.     And    then  again   there    is 
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,  evidence  which  tends  to  show    that    the 

wuho*iS"r*     complainant  may  have  had   sexual  inter- 
™«»-  course  with  other  men  about  the  time  the 

child  was  begotten.  But  this  fact  is  not  at  all  certain  ; 
and,  if  it  be  a  fact,  it  was  for  the  jury  to  determine  who 
was  the  father  of  the  child.  State  v.  Pratty  4o  Iowa, 
631.  We  cannot  disturb  the  verdict  on  the  ground  that 
it  was  not  supported  by  the  evidence. 

II.    The  complainant  stated  in  her  testimony  that 
a  short  time  before  the  birth  of  the  child  she  was 

thrown  from  a  sleigh,  and  was  ininred  bv 

'  tnre"  btrth :      the  fall,  SO  that  she  ''  received  a  good  many 

denoerhypo-    paius."    The  State  Called  a  physician  as  a 

question :       wituess.     The  object  of  calling  the  profess- 

objectlon.         .         ,      .^  -         , 

lonal  witness  was  to  account  for  the  apparent 
premature  birth  of  the  child.  The  witness  was  asked 
this  question  :  *'  If  a  woman  fall  from  a  sleigh  some 
three  or  four  days  prior  to  the  birth  of  the  child,  and, 
from  the  effects  of  it,  felt  pain  in  the  back  and  side, 
and  had  continued  to  have  pains  from  that  time,  what 
effect  would  that  be  likely  to  have  upon  the  birlli,  or 
would  it  have  any  effect,  in  your  judgment?"  This 
question  was  objected  to  on  the  grounds  that  it  was 
"incompetent,  immaterial  and  irrelevant,  and  the  facts 
in  the  case  not  being  ones  in  which  the  foundation  of 
a  hypothetical  question  is  called  for."  The  objection 
was  overruled,  and  defendant  accepted.  It  is  claimed 
in  the  argument  in  behalf  of  appellant  that  there  was 
no  evidence  in  the  case  that  the  pains  suffered  by  the 
complainant  were  "in  the  back  and  side,"  and  that 
because  there  was  no  such  evidence  the  judgment  should 
be  reversed.  It  is  correct  that  hypothetical  questions 
propounded  to  an  expert  should  be  founded  upon 
evidence  previously  introduced ;  but  in  this  case  the 
want  of  such  evidence  does  not  appear  from  the  record 
to  have  been  presented  as  a  specific  objection.  It  is 
included  in  the  general  objection  of  incompetency  and 
immateriality,  but  hypothetical  questions  are  usually 
based  upon  a  large  number  of  facts,  and  it  is  hardly 
Vol.  80—37 
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fair  to  make  an  objection  in  a  general  way  without 
pointing  out  the  particular  part  objected  to.  Besides, 
technical  accuracy  is  not  required  in  stating  the  ques- 
tion. If  the  questioner  is  in  error  as  to  one  or  more 
facts,  no  real  prejudice  can  result,  as  the  opposite  party 
can,  in  cross-examination,  fully  point  out  wherein  the 
question  is  not  in  compliance  with  the  rule.  Meeker  v. 
Meeker^  74  Iowa,  352.  It  is  claimed  by  counsel  for 
appellee  that  the  complaining  witness  fully  indicated, 
by  placing  her  hands  upon  her  back  and  side,  where 
the  pains  were  located.  If  so,  the  court  and  jury  may 
have  understood  the  witness  to  point  out  the  seat  of  the 
pain  as  plainly  as  she  could  have  done  by  words.  It  is 
further  claimed  that  the  case  was  not  one  where  expert 
evidence  was  admissible.  It  appears  to  us  that  this 
objection  is  not  well  taken.  The  question  as  to  the 
effect  of  an  injury  to  a  pregnant  woman  is  surely  one 
upon  which  physicians  should  be  permitted  to  give  an 
opinion  based  upon  the  facts  attending  and  consequent 
upon  the  injury. 

III.     It  is  further  claimed  that  the  court  erred  in 
sustaining  objections  to  certain  questions  propounded  to 

^ :  evidence  *^®  com plaining  witness  in  cross-examina- 

compfatet*'  tion,  touching  when  she  became  acquainted 
to  other  men.  yfij^  one  Peter  Mine,    and    whether    she 

knew  when  he  went  away  from  the  neighborhood, 
and  other  questions  in  regard  to  him.  We  discover 
no  error  in  these  rulings.  The  evidence  sought  to 
be  elicited  by  the  questions  had  either  been  fully 
detailed  by  the  witness,  or  they  were  immaterial  to 
any  issue  in  the  case.  The  same  may  be  said  of 
the  refusal  on  the  part  of  the  court  to  allow  the 
defendant's  counsel  to  interrogate  a  witness  named 
Steen,  as  to  whether  on  a  certain  occasion,  at  a  party, 
certain  persons  proposed  going  out  to  look  after  the 
complainant  and  Peter  Mine.  No  question  was  made 
as  to  the  right  to  show  that  Peter  Mine  and  the  com- 
plainant went  out  alone  ;  but  it  was  wholly  immaterial 
and  irrelevant  what  action  was  taken  with  relerence 
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thereto  by  the  party.  If  the  persons  there  present  held 
a  caucus  on  the  subject,  and  organized  a  searching 
party,  these  facts  were  wholly  immaterial.  It  surely 
was  not  competent  to  show  that  the  party  thought  that 
Mine  and  the  complainant  were  absent  for  improper 
purposes. 

IV.  The  court  gave  the  following  among  other 
instructions  to  the  jury:     "It  is  proper,  for  you  to 

consider  the  evidence  introduced  relating 
^'  tion":^'com-°'  ^^  *^®  ^^^^  and  language  of  the  complaining 
chMti"y."  witness  in  determining  the  credit  to  be 
given  to  her  testimony,  and  whether  the 
defendant  is  guilty,  but  if  the  defendant  is,  in  fact,  the 
father  of  such  child,  then  it  is  imnf&terial  whether  such 
witness  is  chaste."  It  is  claimed  that  the  court  in  this 
instruction  limited  the  effect  of  the  evidence  of  unchaste 
character  of  the  complainant  to  merely  affecting  her 
credibility  as  a  witness,  and  that  the  jury  were  not 
permitted  to  consider  such  evidence  for  any  other  pur- 
pose than  to  impeach  her  testimony.  We  think  this  is 
an  erroneous  view  of  the  instruction.  The  jury  are 
therein  directed  that  they  should  consider  such  evidence 
in  determining  the  credit  to  be  given  her  testimony, 
**and  whether  the  defendant  is  guilty."  It  is  pos- 
sible the  instruction  is  not  as  full  and  explicit  as  it 
might  have  been  made,  but  it  cannot  be  said  to  be 
erroneous. 

V.  The  defendant,  as  one  ground  for  a  new  trial, 
set  up  certain  newly-discovered  evidence.  This  evidence 
8  nbw trial:      cousisted  of  a  fact  to  which  one  of  the^ 

SSwed*^  defendant's  witnesses  neglected  to  testify 
evidence.  when  he  was  examined  on  the  trial.  It  is 
enough  to  say  of  this  that  the  court,  no  doubt,  was  of 
the  opinion  that  the  omitted  fact  should  have  been 
called  out  by  the  examination  of  the  witness.  Other 
alleged  newly-discovered  evidence  is  what  it  is  supposed 
the  man  named  Mine  would  testify  to  if  a  new  trial  were 
ordered.  The  cause  was  once  continued  to  procure  the 
testimony  of  Mine.     We  fail  to  discover  that  the  court 
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abused  its  discretion  in  overruling  the  motion  for  a  new 
trial  on  this  ground. 

VI.     Lastly,  it  is  claimed  that  the  amount  ordered 
to  be  paid  by  the  defendant  is  excessive.     We  do  not 

so  regard  it.     It  requires  the  payment  of 
■  8ive judg-       one  hundred  dollars  now,  and  fifty  dollars  a 

year  until  seven  hundred  dollars  have  been 
paid.  It  does  not  appear  that  this  is  more  than  suffi- 
cient to  maintain  the  child.  The  order  of  the  district 
court  will  be  Affiumed. 
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1,  Murder:  evidence:  res  gest^.  On  a  trial  for  murder  it 
appeared  that  the  deceased  and  one  R.  were  sitting  in  front  of  a 
store,  when  defendant's  wife  passed,  and  made  some  remark 
which  induced  the  deceased  to  follow  her  ;  that  he  overtook  and 
was  walking  with  her,  when  defendant  came  up  and  engaged  in 
an  affray  with  deceased  wherein  the  fatal  stab  was  given.  R.  was 
permitted^ to  testify  that  after  the  woman  had  passed  he  asked 
deceased  if  he  knew  her,  and  he  said  he  did  not,  but  was  going  to 
see  what  she  wanted, — would  not  go  far,  and  would  be  back; 
whereupon  he  followed  her.  Held  that  this  was  properly  admitted 
as  a  part  of  the  res  gestce,     (See  State  v.  Cross,  68  Iowa,  180.) 

2.       :    :    CHARACTER  OF  DECEASED  :  SPECIAL  ACTS.      In  SUCh 

case,  defendant,  having  been  permitted  to  show  the  general  repu- 
tation of  deceased  as  to  being  quarrelsome,evidence  of  particular 
facts,  such  as  that  he  had  been  convicted  of  assault  and  battery, 
of  intoxication,  and  of  having  used  vulgar  and  profane  language 
on  the  street  m  the  presence  of  ladies,  was  properly  excluded. 
(See  State  v,  Ahari\  30  Iowa,  189 ;  State  v,  Abrams,  2  Iowa,  576.) 

8.  Criminal  Evidence:  impeachment:  privileged  communica- 
tions. Defendant's  wife  was  arrested  for  the  murder  for  which 
he  was  tried,  and  while  under  arrest  she  testified  before  the  cor- 
oner's jury,  but  she  did  so  freely,  knowing  that  she  had  the  right 
to  decline  to  answer  the  questions  put  to  her.  She  was  also  a 
witness  on  the  trial  of  her  husband,  when,  for  the  purpose  of 
impeacliment,  she  was  asked  whether  she  did  not  testify  to  cer- 
tain facts  before  the  coroner.  Held  that  the  question  was  a  proper 
one,  and  that  the  matter  souglit  to  be  proved  was  not  privileged, 
(bee  State  v.  Teeter,  OU  Iowa,  719.) 
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4.  Murder:  defining  grades  of  offense:  punishment.  On  a 
trial  for  murder  the  court  defined  murder  of  the  first  and  second 
degrees,  giving  the  punishment  for  each,  and  then  defined  man- 
slaughter, adding,  "  and  is  punishable  by  imprisonment  in  the  pen- 
itentiary not  exceeding  eight  years,"  but  omitting  the  other  words 
of  the  statute,  "and  by  fine  not  exceeding  one  thousand  dollars/* 
The  jury  found  defendant  guilty  of  murder  in  the  second  degree. 
Held  that,  since  it  was  not  the  province  of  the  jury  to  determine 
defendant's  punishment  for  the  crime  of  which  they  found  him 
guilty,  nor  for  any  lower  grade  of  offense,  had  they  found  him 
guilty  of  it,  the  omission  was  in  no  way  prejudicial. 

6.     :  second  degree  :  evidence  to  support  verdict.    Although 

the  evidence  of  a  motive  on  the  part  of  defendant  in  this  case  to 
injure  the  deceased,  and  of  premeditation,  is  not  strong,  held  that 
there  was  enough  (see  opinion)  to  sustain  a  verdict  of  guilty  of 
manslaughter. 

Appeal  from  MarsTiall  District  Court. — Hon.  S.  M. 

Weaver,  Judge. 

Piled,  October  8,  1890. 

Defendant  was  convicted  of  the  crime  of  murder 
in  the  second  degree,  and  was  adjudged  to  be  confined 
in  the  penitentiary  at  Ft.  Madison  at  hard  labor  for  the 
term  of  fifteen  years,  and  to  pay  the  costs  of  prosecu- 
tion.   From  that  judgment  he  appeals. 

J.  L.  Carney^  for  appellant. 

John  T.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire^  for  the  State, 

Robinson,  J.— In  the  evening  of  the  twenty-fourth 
day  of  September,  1889,  the  defendant  killed  one  John 
Gathers  by  stabbing  him  with  a  pocket-knife.  A  few 
minutes  before  that  occurred  the  wife  of  the  defendant 
passed  deceased  and  one  Rinard,  as  they  were  sitting  in 
front  of  a  drug  store  in  Marshalltown.  She  made  some 
remark,  and  conducted  herself  in  such  a  manner  that 
Gathers  followed  her.  He  overtook  her  within  a  short 
distance,  and  the  two  were  walking  together  when  the 
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defendant  approached.  Some  words  passed  between 
him  and  Gathers ;  there  was  a  brief  struggle,  and  a 
knife  wound  was  inflicted,  which  caused  the  death  of 
Gathers  within  a  few  minutes.  It  is  claimed,  on  the 
part  of  the  defense,  that  Gathers  followed  the  wife  of 
defendant  -for  the  purpose  of  making  indecent  proposals 
to  her ;  that  he  took  hold  of  her  person,  and  endeav- 
ored to  force  her  to  comply  with  his  wishes ;  that  she 
resisted,  and  when  her  husband  approached  informed 
him  of  the  facts ;  that  he  was  at  once  assaulted  by 
Gathers,  and,  for  the  purpose  of  defending  himself  and 
wife,  he  resisted,  jand  struck  the  fatal  blow  ;  that  what 
he  did  was  done  in  self-defense,  without  malice,  and 
without  premeditation,  and  that  he  could  not  in  any 
event  be  convicted  of  a  higher  crime  than  manslaughter. 
I.  Rinard  testified  that  when  he  and  Gathers  were 
sitting  in  front  of  the  drug  store  Mrs.  Peflfers  went  by. 

When  near  them  she  slackened  her  speed, 
■  evidence':       and  Said  Something  which  he  understood  to 

be,  "What  do  you  say?"  at  the  same  time 
looking  at  them.  They  made  no  response,  and  she 
passed  on,  looking  back  once  or  twice  as  she  walked. 
The  witness  was  then  permitted  to  testify,  against  the 
objections  of  defendant,  that  after  the  woman  had 
passed  he  asked  decedent  if  he  knew  her,  and  he  said, 
•'No,"  that  he  was  going  to  see  what  she  wanted.  The 
witness  further  stated  that  "Gathers  told  him  that  hei 
would  not  go  far,  and  would  be  back,  and  that  he  then 
followed  the  woman.  We  think  the  testimony  was 
properly  admitted  as  a  part  of  the  transaction  which 
led  to  the  killing  of  Gathers.  It  explained  to  some 
extent  his  reason  for  being  with  Mrs.  Peffers  when  the 
affray  occurred,  and  was  so  far  a  part  of  the  res  gestce 
as  to  be  competent.  State  v.  Cross^  68  Iowa,  186.  It 
may  be,  as  claimed,  that  it  would  naturally  be  inferred 
from  the  remark  of  Gathers  that  he  had  been  invited  by 
Mrs.  Peffers  to  follow  her,  but  the  jury  had  before 
them  all  the  facts  upon  which  the  remark  was.  based, 
and  knew  whether  it  was  well  founded. 
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II.  Defendant  attempted  to  prove  by  the  records 
of  a  justice  of  the  peace  and  of  the  mayor  of  Marshall- 
fi       town  that  deceased  had  been  convicted  of 

dTOSSed":"*'  *he  crime  of  assault  and  battery,  and  of 
Bpeoiaiaou.  }iaving  been  intoxicated,  and  of  having 
used  vulgar  and  profane  language  on  the  street  in  pres- 
ence of  ladies ;  but  the  offered  evidence  was  rejected  on 
the  objection  of  the  state.  We  think  the  ruling  was 
correct.  Defendant  was  permitted  to  show  the  general 
reputation  of  deceased  as  to  being  quarrelsome  and 
inclined  to  fight,  but  proof  of  particular  acts  was  prop- 
erly rejected.  State  v.  Abarr,  39  Iowa,  189 ;  ForsJiee  v. 
AbramSy  2  Iowa,  576. 

III.  Mrs.  Peflfers  was  arrested  for  the  murder  of 
Gathers,  and  while  under  arrest  testified  before  the 
8.  obimiwal       coroner's  jury.     She  was  also  a  witness  for 

fmp^ci?.'  tlie  defense  in  the  court  below,  and  on 
SSed'cSm^"  cross-examination  was  asked  if  she  had  not 
municauons.  testified  to  Certain  matters  before  the  coro- 
ner's jury.  The  question  was  objected  to  by  defend- 
ant, on  the  ground  that  she  had  the  right  to  refuse  to 
testify  in  regard  to  the  crime  with  which  she  was 
charged,  in  any  preliminary  investigation  respecting  it, 
and  that  her  statements  made  under  oath  under  those 
circumstances  were  incompetent.  The  record  shows 
that  she  testified  before  the  coroner  freely,  with  knowl- 
edge that  she  had  a  right  to  decline  to  answer  the  ques- 
tions put  to  her.  The  question  under  consideration 
was  asked  to  lay  the  foundation  for  impeaching  her. 
We  think  the  question  was  a  proper  one,  and  that  the 
matter  sought  to  be  proven  was  not  privileged.  See 
State  0.  Teeter  J  69  Iowa,  719, 

IV.  The  court  in  its  charge  to  the  jury  defined  the 
crimes  of  murder  in  the  first  and  second  degrees  in  the 
4.  mubdbb:  de-    words  of  the  Statute,  giving  the  punishment 

Sf  o#©SS?i*'*    for  each,  and  then  described  manslaughter 
ponishment.    as  foUows :     ''Manslaughter  is  the  unlaw- 
ful killing  of  a  human  being  without  malice,  express  or 
implied,   and  is  punishable    by  imprisonment  in  the 
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penitentiary  not  exceeding  eight  years."  Appellant 
complains  of  the  failure  of  the  court  to  include  in  its 
description  the  fine  of  one  thousand  dollars,  authorized 
by  statute.  If  there  is  any  good  reason  for  stating  in 
the  charge  the  punishment  authorized  for  a  given 
offense,  when  the  punishment  is  not  to  be  fixed  by  the 
jury,  our  attention  has  not  been  called  to  it.  When 
such  punishment  is  given  it  should  be  stated  accurately. 
It  was  not  the  province  of  the  jury  in  this  case  to  fix 
the  punishment  for  the  crime  of  which  they  found 
defendant  guilty,  nor  for  any  lower  crime  had  they 
found  him  guilty  of  that,  and  there  was  nothing  in  the 
charge  from  which  they  might  infer  that  such  was  their 
duty.  They  certainly  had  no  right  to  determine  the 
crime  from  the  authorized  punishment,  and  we  cannot 
presume  that  they  did  so.  It  is  suggested  by  counsel 
that  the  failure  of  the  court  to  fully  state  the  punish- 
ment which  might  be  inflicted  for  manslaughter  may 
have  induced  the  jury  to  agree  to  the  verdict  rendered, 
for  the  reason  that,  in  their  opinion,  eight  years' 
imprisonment  would  not  be  a  sufficient  punishment  for 
the  offense  committed,  although  they  in  fact  believed 
that  it  was  only  manslaughter.  We  do  not  think  that 
such  a  conclusion  can  fairly  be  drawn  when  the  entire 
record  is  considered,  and  are  satisfied  that  the  omission 
in  question  was  without  prejudice  to  defendant. 

V.     Appellant  contends  that  the  verdict  is  contrary 
to  the  evidence  and  the  charge  of  the  court.     It  is  true 

5  -second    ^^^*  *^^  evidence  of  a  motive  on  the  part 

dl5Seto*wIi>-  ^^  defendant  to  injure  the  decedent,  and  of 
port  verdict,  premeditation,  is  not  strong,  but  there  was 
enough  to  sustain  the  verdict.  There  was  much  con- 
flict in  the  evidence  as  to  several  material  issues, 
but  the  jury  were  authorized  to  find  the  following 
facts:  The  words  and  manner  of  Mrs.  Peffers  when 
she  passed  Gathers  and  Rinard,  and  immediately  after- 
wards, might  naturally  be  construed  to  be  an  invitation 
to  follow  her.  When  Gathers  overtook  her  they  walked 
together  quietly  without  any  attempt  on  his  part  to  use 
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force,  and  without  resistance  or  remonstrance  on  her 
part.  Defendant  saw  them  together  when  he  was  some 
distance  away,  and  followed  them,  at  the  same  time 
uttering  threats  against  Gathers.  When  he  reached 
them  he  assaulted  Gathers,  and  finally  put  an  arm  on 
or  around  one  of  his  shoulders,  and  struck  him  with 
the  knife,  driving  it  into  his  heart.  Defendant  claims 
that  Gathers  made  the  first  assault,  and  that  he  drew  a 
razor,  and  was  attempting  to  cut  him  with  it,  when  he 
used  the  knife,  but  the  jury  were  justified  in  finding 
that  these  claims  were  not  true.  The  evidence  satisfies 
us  that  defendant  made  the  first  assault^  and  that 
neither  he  nor  his  wife  was  in  any  danger  from  Gathers 
when  the  fatal  wound  was  inflicted.  It  is  true  a  razor 
was  found  on  the  body  of  Gathers  after  his  death,  but 
it  was  broken  at  the  hinge,  and  was  in  his  vest  pocket, 
and  closed.  Evidence  was  givei^  to  the  effect  that  Mrs. 
Peffers  was  a  woman  of  bad  moral  character,  and  it  is 
probable  that  the  murder  was  prompted  by  jealousy. 
If  the  evidence  on  the  part  of  the  state  was  reliable, 
defendant  formed  the  purpose  of  doing  Gathers  an 
injury  some  moments  before  he  reached  him.  There 
was,  therefore,  sufficient  premeditation  to  constitute 
the  crime  of  murder  in  the  second  degree,  for  defendant 
must  be  held  responsible  for  the  result  of  a  premedi- 
tate act.     Slate  v.  DeckloiiSy  19  Iowa,  448. 

VI.  Gounsel  for  appellant  discusses  numerous 
questions  which  we  do  not  find  it  necessary  or  desirable 
to  notice  at  length.  We  think  the  charge  of  the  court 
was  quite  full  and  fair  to  defendant.  It  is  not  practi- 
cable for  the  court  always  to  instruct  in  regard  to  every 
theory  w^hich  may  be  advanced  in  the  case,  or  suggested 
by  the  record.  An  attempt  to  do  so  in  a  complicated 
case  might  be  as  apt  to  mislead  or  confuse  as  to  instruct 
the  jury.  We  think  the  instructions  in  this  case  were 
all  that  were  required,  especially  in  the  absence  of 
requests  to  further  instruct.  We  do  not  find  prejudi- 
cial error  in  any  of  the  rulings  of  the  court,  including  its 
refusal  to  give  certain  instructions  asked.  Its  judg- 
ment is,  therefore,  Affirmed. 
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The    State  v.   The  Chicago,   Milwaukee  and  St. 

Paul  Railway  Company. 

1.  Highways :  CBOSSiNQ RAILROAD :  foreion  company:  notice  of 
ESTABLISHMENT.  Where  a  foreign  corporation  operating  a  railroad 
in  this  state  has  failed  to  file  with  the  secretary  of  state  a  copy  of 
its  articles  of  incorporation  or  charter,  as  required  by  chapter  128, 
Laws  of  1880,  and  the  transfer  books  of  a  county  through  which 
the  road  runs  fails  to  show  the  company's  ownership  of  the  road, 
a  highway  may  legally  be  established  across  its  right  of  way  in 
that  county  without  personal  service  of  the  notice  required  by 
section  086  of  the  Code.  Service  by  publication  is  sufficient  in 
such  case.     (  See  opinion  for  citations.) 

2.      :  ESTABLISHMENT  :  NOTICE  BY  PUBLICATION  :  OONSTITUTIONAL- 

ITY.  The  statute  authorizing  the  establishment  of  a  highway  upon 
notice  by  publication  is  yot  in  conflict  with  the  constitution. 
(See  Wilson  v.  Hathaway,  42  Iowa,  178.) 

8.     : :  NOTUTE :  no  seal  necessary.    A  notice  of  the 

establishment  of  a  highway,  which  complies  with  the  provisions 
of  section  986  of  the  Code,  is  sufficient,  when  authenticated  by  the 
signature  of  the  county  auditor,  without  the  affixing  of  his  seal. 

Appeal  from  Cerro  Oordo  District  Court. — Hon.  J.  C. 

Sherwin,  Judge. 

Piled,  October  10,  1890. 

Mandamus  to  compel  defendants  to  construct  a 
crossing  and  cattle-guards  on  its  railroad  track  where 
a  highway  crosses  it.  A  demurrer  to  the  petition  was 
overruled.  Defendant  electing  to  stand  upon  its 
demurrer,  judgment  was  entered  for  plaintiff.  Defend- 
ant appeals. 

George  E.  ClarTie^  for  appellant.. 

J.  J.  Clar7i\  for  appellee. 

Beck,  J. — I.  The  petition,  shows  that  defendant  is 
a  foreign  corporation,  existing  under  the  laws  of  the 
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1.  HioHWATs:  state  of  Wisconsin,  and  owns  and  operates 
SJSd/ffrlfga  a  railroad  in  this  state,  and  within  the 
?k>?Sf  mu£  county  wherein  this  action  was  begun  ;  that 
luhment.  ^  highway  was  established  crossing  defend- 
ant's railroad  track  in  Cerro  Gordo  county,  through 
which  defendant's  railroad  is  constructed  and  operated  ; 
that  defendant  has  failed  to  construct  a  crossing  and 
cattle-guards  at  the  place  where  the  highway  crosses  the 
railroad,  though  required  by  the  statute  so  to  do  ;  an^f 
the  notice  of  the  filing  of  the  report  of  the  commis- 
sioners in  favor  of  the  establishing  of  the  road  was 
served  upon  defendant  by  publication,  and  in  no  other 
way.  It  also  appears  that  defendant's  ownership  ot/ 
its  railroad  track  has  been  shown  at  no  time  by  the 
transfer  book  of  the  proper  county.  It  is  not  shown 
that  a  copy  of  defendant's  articles  of  incorporation  or 
charter,  as  required  by  chapter  128,  Acts  Eighteenth 
General  Assembly,  has  been  filed  in  the  ofiice  of  the 
secretary  of  state. 

II.  As  the  transfer  book  failed  to  show  the  defendJ 
ant's  ownership  of  the  railroad,  personal  notice — that  is, 
notice  served  personally  upon  the  proper  officer  or  agent 
of  defendant— of  the  commissioners'  report  favorable  to 
establishing  the  road  was  not  required,  and  the  road  is 
lawful  in  the  absence  of  such  notice.  State  v.  RailwayJ 
Co.^  68  Iowa,  135 :  CJticago^  It.  L  &  P.  liy.  Co.  v. 
EllitJiorpe^  78  Iowa,  415. 

III.  Counsel  for  defendant  insist  that,  under 
chapter  128,  Acts  Eighteenth  General  Assembly,  notice 
should  have  been  served  upon  defendant's  officer  or 
agent  personally.  This  statute  provides  that  any  rail- 
road company  organized  under  the  laws  of  another 
state,  owning  and  operating  a  line  of  road  within  the 
state,  '*  shall  have  and  possess  all  the  powers,  franchises, 
rights  and  privileges,  and  be  subject  to  the  same 
liabilities,  of  railroad  companies  organized  and  incor- 
porated under  the  law  of  this  state,  including  the  right 
to  sue  and  the  liability  to  be  sued,  the  same  as  railroads 
organized  under  the  laws  of  this  state."     If  it  be  true, 
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as  claimed  by  counsel,  that  this  section  secures  to 
defendant  the  right  to  personal  service,  and  exempts  it 
from  liability  in  the  proceedings  to  establish  roads,  the 
same  as  railroad  companies  existing  under  the  laws  of 
the  state, — which  we  do  not  decide, — yet,  as  ^  domestic 
railroad  company,  under  Code,  section  936,  which  is 
not  shown  to  be  the  owner  of  the  land  by  the  transfer 
books,  need  not  be  personally  served,  so  a  foreign  rail- 
road company,  in  accord  with  counsel's  position,  need 
not  be  served  in  that  way. 

IV.  But  foreign  railroad  companies,  under  the  act 
of  the  Eighteenth  General  Assembly,  above  cited,  are 
not  entitled  to  the  rights  and  privileges  therein  granted, 
unless  a  copy  of  their  articles  of  incorporation  or  char- 
ter is  filed  with  the  secretary  of  state.  It  is  not  shown 
by  the  abstract  that  this  was  done  by  defendant.  It  is 
not,  therefore,  shown  to  be  entitled  to  any  of  the  rights 
secured  by  the  act.  ^....,,^^ 

V.  The  statute  authorizing  the  establishing  of  a 
2. lestab-     road  upou  notice  by  publication  is  not  in 

not™e*by  couflict  with  the  constitution,  as  argued 
conitltuuon-  by  defendant's  counsel.  Wilson  v.  Hatha' 
*^*^^'  way,  42  Iowa,  173. 

VI.  The  notice  of  the  commissioners'  report  in  favor^ 
of  the  establishing  of  the  road,  as  personally  served  by 
g  . .      publication,  did  not  have  a  seal.     Counsel 

Seal  n®eo?*^      f or  defendant  insist  that  it  is  therefore  void. 

essary.  g^^  the  sectiou  of  the  Code  ( 936 )  requiring 

the  notice  prescribes  its  contents  and  manner  of  authen- 
tication by  setting  out  a  form  to  be  followed.  It  con- 
tains no  allusion  to  a  seal,  and  nothing  showing  that 
one  is  required.  It  shows  that  it  is  to  be  authenticated 
by  the  signature  of  the  county  auditor.  This  amounts 
to  a  most  explicit  provision  as  to  the  form  of  its  authen- 
tication. The  notice  in  question  is  in  accord  therewith, 
and  is,  therefore,  valid.  This  discussion  disposes  of  all 
questions  discussed  by  counsel.  The  judgment  of  the 
district  court  is  Affirmed. 


1. 


( 
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The  State  v.  Gakbett  et  al. 

1.  Besisting  OfB.cer :  indictment.  In  an  indictment  for  the  crime 
of  resisting  an  officer  while  attempting  to  make  a  proper  disposi- 
tion of  a  person  under  arrest,  it  is  not  necessary  to  state  the  name 
of  the  arrested  person. 

2.     :  EVIDENCE  :  GUILT  OP  PARTY  ARRESTED.     A  conviction  for 

resisting  an  officer  while  arresting  another  for  the  violation  of  a 
city  ordinance  cannot  be  avoided  on  the  ground  that  the  ordinance 
and  the  guile  of  the  person  arrested  are  not  proved.  (See  Mont- 
gomery V.  Sutton,  58  Iowa,  701 ;  67  Iowa,  498.) 

3.     ;  EVIDENCE  TO  SUPPORT  VERDICT.    The  evidence  in  this  case 

considered  ( see  opinion  ),  and  held  sufficient  to  support  a  verdict 
of  guilty  of  resisting  an  officer  while  conveying  a  prisoner  to  jail. 

Appeal  from  Louisa  District   Courts — Hon.    J.    K. 

Johnson,  Judge. 

Piled,  October  10,  1890. 

Appellants  were  convicted  of  the  crime  of  resist- 
ing an  officer.  From  a  judgment  imposing  a  tine  of  one 
hundred  dollars  on  each  they  appeal. 

jO.  i\r.  Bprague  and  E.  W.  Tatlock^  for  appellants. 

John  Y.  StonCy  Attorney  General,  for  the  State. 

Robinson,  J. — The  indictment  charges  that  Aner 
Nearhood,  as  marshal  of  the  town  of  Wapello,  arrested, 
and  was  conveying  to  jail  in  a  proper  manner,  an  intoxi- 
cated person,  and  that,  while  so  engaged,  the  defend- 
ants, George  Garrett,  Matt  McMahill  and  Willard 
Hicklin,  wilfully  and  maliciously  assaulted  him.  The 
jury  found  all  the  defendants  guilty  as  charged.  A 
motion  for  a  new  trial  was  sustained  as  to  Ilicklin,  and 
overruled  as  to  the  others.  Garrett  and  McMahill 
appeaL 
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I.  Appellants  object  to  the  indictment,  for  the 
reason  that  it  did  not  give  the  name  of  the  person 

under  arrest.  The  oflfense  named  may  be 
Officer :  In-  Committed  by  knowingly  and  wilfully  resist- 
ing an  officer  in  the  discharge  of  his  duties. 
While  in  this  case  it  was  necessary  to  charge  that  the 
officer  was  resisted  in  attempting  to  make  a  proper  dis- 
position of  a  person  under  arrest,  the  name  of  that 
person  was  wholly  immaterial  for  the  purposes  of  the 
indictment ;  and  a  failure  to  prove  his  name  on  the  trial 
would  not  have  been  fatal  to  the  prosecution.  The  time 
and  place  of  the  offense,  and  the  facts  constituting  it, 
were  so  charged  as  to  enable  a  person  of  common  under- 
standing to  know  what  was  intended,  and  that  was 
sufficient.  Code,  sec.  4296.  The  case  is  not  similar 
to  one  of  larceny,  for  in  the  latter  the  title  to  the 
property  in  controversy  is  usually  a  material  issue,  and 
must  be  proven';  and  it  is  usual,  at  least,  to  name  the 
owner. 

II.  The  officer  stated  that  he  arrested  Foor,  the 
person  on  whose  account  the  assault  was  made,  for 
2  .  g^.        violating  a  city  ordinance  by  being  intoxi- 

of°pw-ty"^^'  cated  in  a  public  place.  Appellants  com- 
arrested.  plain,  because  the  ordinance  referred  to  was 
not  proven,  and  insist  that  the  evidence  did  not  show 
that  Foor  was  intoxicated,  as  alleged.  We  think  the 
proof  of  his  intoxication  was  ample ;  but,  if  it  were 
not,  that  fact  would  not  avail  defendants  as  a  defense, 
nor  justify  their  acts.  The  right  of  an  officer  to  arrest 
an  individual  and  convey  him  to  jail  cannot  be  deter- 
mined in  the  manner  adopted  by  defendants.  Mont- 
gomery V.  Sutton^  58  Iowa,  701 ;  67  Iowa,  498.  If  Foor 
was  found  by  the  officer  in  a  state  of  intoxication,  his 
arrest  was  lawful  ( Code,  sec.  1548 ) ;  and  defendants 
cannot  escfipe  liability  on  the  ground  that  he  was 
arrested  for  violating  an  ordinance  which  was  not 
proven. 

III.  Appellants  insist  that  the  verdict  was  not 
sui)ported  by  the  evidence.     It  is  shown  that  Nearhood, 
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while    acting   as   marshal  of  the   town  of 

*'  d^oe*to'iinp.  Wapello,  arrested  Foor.     He  called  to  his 

port  yerdiot.  ^ssistance    one  Graham.     The  defendants, 

and  perhaps  others,  approached  the  oflBcers  and  their 
prisoner  as  they  were  taking  him  to  jail.  Garrett  asked 
Foor  where  he  was  going ;  and,  upon  being  answered, 
"I  am  going  to  jail,  I  suppose,"  said,  *'I  guess  you  are 
not  going  to  jail."  Foor  replied,  "  I  guess  I  won' t  go 
either,"  and  stepped  back.  McMahill  also  made  objec- 
tion to  the  arrest;  and  about  that  time  Graham  was 
knocked  down,  and  Garrett  assaulted  the  marshal,  and 
he  was  so  injured  as  to  be  temporarily  disabled.  In 
attempting  to  protect  themselves,  the'officers  were  unable 
to  detain  Foor,  and  he  escaped.  There  is  no  doubt 
whatever  that  the  assault  on  the  marshal  was  wilful  and 
unlawful,  and  that  it  was  made  maliciously,  to  prevent 
the  taking  of  Foor  to  jail ;  that  defendants  participated 
in  it ;  and  that  whatever  was  done  by  the  officer  was 
done  in  self-defense. 

We  discover  no  error  in  the  rulings  of  the  district 
court  on  the  admission  of  evidence,  nor  in  the  giving 
and  refusal  of  instructions.    Its  judgment  is,  therefore, 

Affirmed. 
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[  The  following  opinions  were  retained  on  x)etition8  for  rehearing 
and  did  not  come  into  my  hands  in  time  for  insertion  in  their  chrono- 
logical order  .7-RBPORTER.] 
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Bailroads :  occupancy  op  street  :  unpaid  judgment  for  damages  :       ill_3^ 

FORECLOSURE  SALE    OF    ROAD  :  INJUNCTION     AGAINST    PURCHASER  : 

FORMER  ADJUDICATION  :  STATUTE  OP  LIMITATIONS.  A  railway  Com- 
pany constructed  its  track  upon  a  city  street,  without  compensat- 
ing K.,  the  owner  of  an  abutting  lot,  for  his  damages.  K.  began  an 
action  against  the  company  to  recover  his  damages,  and  also  asked 
for  <an  injunction.  Plaintiff  herein  intervened  in  said  action, 
claiming  to  be  the  owner  of  the  property  and  entitled  to  the  dam- 
ages. He  did  not  ask  for  an  injunction,  but  a  judgment  for 
damages  was  rendered  against  the  company  in  his  favor,  which, 
however,  was  never  paid.  When  said  action  was  begun,  there  was 
pending  in  the  federal  court  a  foreclosure  proceeding,  under  which 
the  railroad  was  sold,  and  defendant  herein  became  the  owner 
thereof.  In  this  action  to  enjoin  defendant  from  maintaining  and 
operating  its  road  on  the  street  aforesaid,  held — 

That  the  construction  and  maintenance  of  the  road  in  the 
street,  without  ascertaining  and  paying  the  damages  to  the 
abutting  lot-owner,  was  a  nuisance,  which  the  lot-owner 
was  entitled  to  have  abated  by  injunction.  ( See  Code,  sec. 
464,  and  Merchants'  Union  Barb-wire  Co.  v.  Railway  Co,,  70 
Iowa,  105.) 

(2)  That  the  right  to  maintain  an  action  against  the  original 
company  for  the  abatement  of  the  nuisance  was  not  merged 
in  the  judgment  for  damages,  and  that  the  defendant  com- 
pany, under  the  foreclosure  sale,  acquired  no  exemption  from 
such  suit  which  the  onginal  company  did  not  have.  (See 
opinion  for  cases  cited.)  x 

(8)  That,  although  the  original  petition  in  the  damage  suit 
prayed  for  an  injunction,  yet,  since  the  judgment  in  that 
case  was  upon  plaintiff's  petition  of  intervention,  which 
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contained  no  such  prayer,  the  right  to  an  injunction  was 
not  adjudicated  in  that  suit,  so  as  to  make  the  judgment  in 
that  case  a  bar  to  the  relief  asked  in  this. 

(4)  That  defendant  in  this  case  could  not  avoid  liability  on  the 
ground  that  the  tracks  were  laid  in  the  street  with  the  con- 
sent of  the  owner  of  the  premises,  given  by  parol ;  for  that 
was  a  proper  defense  to  the  action  for  damages,  and,  not 
having  been  interposed  by  the  original  company  in  that  case, 
defendant,  its  successor,  is  barred  from  pleading  it  in  this. 

(5)  That,  although  more  than  five  years  elapsed  after  the  tracks 
were  laid  before  this  suit  was  commenced,  yet  a  new  right 
of  action  arose  against  the  defendant  herein  when  it  assumed 
to  maintain  the  track  without  compensating  plaintiff,  which 
action  was  not  barred  by  the  statute  of  limitations. 

Appeal   from    Polk    District    Court. — Hon.    W.    F. 

CoNKAD,  Judge. 

Filed,  January  29,  1890. 

This  action  is  based  upon  the  following  state  of 
facts:  In  July  and  August,  1883,  the  Des  Moines, 
Osceola  and  Southern  Railroad  Company,  the  then 
owner  of  the  railroad  property  now  owned  and  operated 
by  the  defendant,  the  Des  Moines  and  Kansas  City  Rail- 
way Company,  without  the  payment  of  damages  to  the 
plaintiff 's  abutting  property,  laid  down  a  railroad  track 
in  fhe  street  south  of  the  plaintiff's  property,  and 
another  track  partly  in  an  alley  on  the  north  of  the 
plaintiff's  property,  which  was  a  lot  and  dwelling-house 
fronting  south ;  the  lot  being  forty-four  feet  on  the 
south  front  and  running  back  to  the  alley  some  fifty-six 
feet.  In  a  suit  brought  in  the  Polk  circuit  court  for  the 
May  term,  1885,  to  recover  against  the  then  owner  of 
the  railroad,  the  Des  Moines,  Osceola  and  Southern 
Railroad  Company,  the  damages  for  laying  these  tracks, 
the  plaintiff,  as  intervenor,  was  subsequently  adjudged 
to  be  the  owner  of  the  property,  and  on  October  19, 1886, 
recovered  verdict  and  judgment  for  the  damages  in  the 
sum  of  fifteen  hundred  dollars.  In  this  suit  the  Des 
Moines,  Osceola  and  Southern  Railroad  Company  had 
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appeared  and  filed  an  answer,  which  was  subsequently 
withdrawn  ;  and,  on  default  for  want  of  an  answer,  the 
case  was  submitted  to  the  jury  for  an  assessment  of 
damages,  and  a  verdict  for  fifteen  hundred  dollars  ren- 
dered, and  judgment  rendered  thereon.  The  defendant 
herein  obtained  its  title  to  the  railroad  property  of  the 
Des  Moines,  Osceola  and  Southern  Kailroad  Company, 
through  one  M.  V.  B.  Edgerly,  who  was  the  purchaser 
under  a  foreclosure  sale  in  the  federal  court  in  October, 
1887,  which  sale  was  confirmed,  and  possession  obtained 
in  January,  1888.  The  petition  asks  that  the  defendant 
company  be  enjoined  from  the  operation  of  its  road,  and 
the  maintaining  of  its  tracks  as  laid,  until  the  judgment 
obtained  against  the  Des  Moines,  Osceola  and  Southern 
Railroad  Company  is  paid.  The  answer  is  in  four 
divisions,  and  presents,  in  substance,  defenses  as  follows : 
First.  That  the  suit  in  the  federal  court,  by  virtue  of 
which  the  road  was  sold  to  the  defendant  company,  was 
commenced  before  the  action  in  which  the  plaintiff 
obtained  the  judgment  which  he  now  seeks  to  collect ; 
and  that  the  rendition  of  that  judgment  is  a  merger  of 
his  cause  of  action  therein  ;  and  that  its  collection  must 
be  from  the  company  against  which  it  was  rendered. 
Second.  That  the  action  is  barred  by  the  statute  of 
limitations.  Third,  That  the  defendant  company 
committed  no  acts  of  injury  against  the  plaintiff,  and 
that  the  plaintiff's  remedy  is  merged  in  the  former  judg- 
ment. Fourth.  That  the  tracks  were  placed  and  con- 
structed in  the  street  and  alley  by  acquiescence  and 
consent  of  the  then  owner  of  the  projjerty  claimed  to  be 
injured.  To  this  answer  tliere  was  a"  demurrer,  which 
was  overruled  ;  and  from  a  judgment  against  him  the 
plaintiff  appeals. 

Whiting  S.  ClarJc^  for  appellant. 

Kauffman  &  Ouernsey^  for  appellee. 

Granger,  J. — In  our  consideration  of  the  case  we 
will  speak  of  the  Des  Moines,  Osceola  and  Southern 
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Railway  Company  as  the  "  Osceola  Company,"  as  it  is 
thus  referred  to  in  argument.  The  Osceola  Company 
laid  its  track  in  the  street  in  question  without  authority, 
and  the  plaintiff  thereafter,  in  a  proceeding  at  law, 
obtained  a  judgment  against  such  company  for  fifteen 
hundred  dollars,  as  the  resulting  damage,  which  is 
unpaid.  Before  the  commencement  of  the  suit  for  dam- 
ages a  foreclosure  suit  was  commenced  in,  the  federal 
court,  which  resulted  in  a  decree  and  sale  of  the  road, 
under  which  the  defendant  now  owns  it. 

I.  The  first  question  presented  by  the  record  is, 
are  the  rights  of  the  plaintiff  so  merged  in  the  judg- 
ment against  the  Osceola  Company  as  to  defeat  this 
action  ?  To  use  the  logical  course  is  to  first  inquire  if 
this  proceeding  would  be  available  to  the  Osceola  Com- 
pany, if  it  still  owned  the  road,  and  the  plaintiff  had 
his  judgment.  Code,  section  464,  provides  tbat  cities 
shall  '*have  the  power  to  authorize  or  forbid  the  loca- 
tion and  laying  down  of  tracks  for  railways  *  *  * 
on  all  streets,  alleys  and  public  places  ;  but  no  rai4way 
track  can  thus  be  located  and  laid  down  until  after  the 
injury  to  property  abutting  upon  the  street,  alley  or 
public  places  upon  which  such  railway  track  is  proposed 
to  be  located  and  laid  down  has  been  ascertained  and 
compensated  in  the  manner  provided,"  etc.  It  is  to  be 
kept  in  mind  that  this  proceeding  is  not,  in  whole  or 
in  part,  for  property  taken  by  the  company,  but  for  dam- 
age to  property  abutting  on  the  street  because  of  the 
location  of  the  road  in  the  street.  In  such  a  case  the 
plaintiff  could  not  institute  proceedings,  and  merely 
have  the  damage  assessed.  Mulholland  v.  Railway 
Co.^  60  Iowa,  740.  His  only  method  of  having  his 
damage  judicially  determined,  at  his  own  instance,  is 
by  a  proceeding  for  judgment.  It  is,  as  we  understjind, 
conceded  that  upon  a  mere  assessment  by  a  sheriff's 
jury,  or  on  appeal  therefrom,  if  the  damage  is  not  paid, 
the  company  may  be  enjoined  on  the  ground  that  it 
is  a  trespasser,  and  maintaining  a  nuisance.  That  the 
occupancy  of  a  street  in  such  a  manner,  without  first 
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taking  steps  to  ascertain  the  damage,  and  paying  the 
same,  is  a  nuisance,  see  Merchants*  Union  Barb-wire 
Co.  V.  Railway  Co,^  70  Iowa,  106.  As  we  understand, 
then,  this  question  is  practicallly  involved:  If  a  com- 
pany or  person  shall  become  a  continuing  trespasser  on 
the  premises  of  another,  and  the  injured  party  shall 
obtain  a  judgment  for  the  damage,  which,  because  of 
the  insolvency  of  the  party,  or  for  other  reasons,  is  not 
collectible,  does  the  mere  fact  of  obtaining  the  judg- 
ment divest  the  property -owner  of  the  right,  by  other 
proceedings,  to  remove  the  trespasser,  and  abate  the 
nuisance  caused  by  the  trespass  'i  If  so,  we  naturally 
inquire,  why  ?  Has  the  position  the  support  of  author- 
ity or  reason?  We  are  referred  to  Coy  v.  City  of 
Lyons^  17  Iowa,  1  ;  Lamb  v.  McConkey^  76  Iowa,  47 ; 
Hawk  2J.  Evans^  76  Iowa,  593 ;  and  Whitaker  v.  John- 
son  County^  12  Iowa,  596.  But,  with  our  understand- 
ing of  the  cases,  they  involve  no  such  question.  The 
question  involved  in  this  suit  was  in  no  way  involved, 
nor  do  we  see  how  it  could  have  been,  in  the  suit  for 
damage.  It  is  true  that  an  injunction  suit  might  have 
been  in  lieu  of  the  suit  for  damage ;  but  the  plaintiflE 
had  the  right  to  prosecute  his  claim  for  damage  to  a 
judgment,  with  the  hope  or  belief  that  when  the  dam- 
age was  fixed  it  would  be  paid.  The  most  that  can  be 
said  of  the  suit  for  damage  is  that  it  adjudged  the  com- 
pany a  trespasser,  and  determined  the  damage.  To 
know  what  right  this  judgment  gave  the  defendant 
company,  we  must  look  to  the  terms  of  the  judgment, 
and  to  the  law.  The  judgment  fixes  the  damage,  and 
gives  the  plaintiff  a  right  to  collect  the  same  by  the 
ordinary  processes  of  the  court.  The  law  ( Code,  sec. 
464)  provides  that  the  track  shall  not  be  laid  until  the 
damage  is  ascertained  and  paid.  The  law  contemplates 
both  ascertainment  and  payment  before  the  right  of 
occupancy  exists.  We  see  nothing  in  the  facts  of  the 
company  becoming  a  trespasser,  and  that  the  plaintiff 
sought  by  other  means  or  methods  to  get  his  pay,  and 
failed,  to  create  a  right  of  occupancy  in  behalf  of  the 
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company.  This  conclusion  has  strong  support  in  the 
cases  of  Henry  v.  Railway  Co.^  10  Iowa,  540 ;  Richards 
7),  Railway  Co.^  18  Iowa,  259.  The  case  of  Conger  v. 
Railway  Co,^  41  Iowa,  419,  gives  recognition  to  this 
liind  of  proceeding,  ''as  a  means  of  coercing  payment 
of  damages.  See,  also,  IrisJi  v.  Railway  Co.^  4A  Iowa, 
380,  in  which  case  there  seems  to  have  been  a  judg- 
ment, and  not  a  mere  assessment  of  damages.  See, 
also,  Varner  v.  Railway  Cp.^  55  Iowa,  677. 

This  reasoning  has  been  on  the  basis  of  dealing 
with  the  Osceola  Company.  We  next  inquire  what 
advantage  has  the  defendant  company  that  the  Osceola 
Company  could  not  have  ?  A  point  especially  urged 
is  that  the  foreclosure  suit  in  the  federal  court  was 
commenced  before  the  suit  for  damage  was,  and  that 
defendant  company  can  in  no  way  be  affected  by  the  adju- 
dication in  the  damage  suit.  That  is  probably  true,  but 
we  think  there  is  a  misapprehension  as  to  the  real  pur- 
pose of  this  proceeding.  If  the  effect  of  this  proceeding 
is  to  establish  a  liability  against  the  defendant  company 
for  the  judgment  in  question,  then  the  force  of  appel- 
lant's position  is  apparent.  But  we  do  not  understand 
plaintiff  to  assert  the  defendant's  liability  on  the  judg- 
ment, but  only  that  by  its  purchase  it  obtained  no  right 
to  maintain  the  tracks  in  the  streets  in  question  ;  that 
the  Osceola  Company  had  no  such  right,  even  after  the 
judgment  for  damage  ;  and  that  the  defendant  com- 
pany took  only  the  rights  of  the  Osceola  Company. 
With  this  view  there  seems  to  be  little  room  for  contro- 
versy as  to  this  branch  of  the  case.  The  defendant 
company  purchased  only  the  Osceola  Company's  roads 
and  tracks,  with  such  rights  as  the  company  possessed. 
If  the  Osceola  Company  had  not  the  right  to  main- 
tain the  tracks  in  the  street,  this  company  has  not. 
This  proceeding  is  to  give  the  company  its  choice  to 
pay  the  damage  and  occupy  the  street,  as  the  Osceola 
Company  might  have  done,  or,  without  payment,  to 
abandon  the  street,  as  the  Osceola  Company  could  have 
been  required  to  do.     The  authorities  cited  have  no 
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application  to  such  a  state  of  facts.  As  we  view  the 
case,  the  defendant  company  has  no  right  to  the  streets, 
by  virtue  of  its  purchase,  that  should  not  be  accorded 
to  the  Osceola  Company,  if  it  were  a  defendant  in  this 
proceeding. 

One  other  point  urged  can  best  be  considered  in 
this  connection.  It  is  that  in  the  suit  for  damage  there 
was  a  prayer  for  an  injunction,  as  in  this  case;  and 
hence  that  the  point  has  been  adjudicated,  and  is  a  bar 
to  this  proceeding.  It  is  doubtful  if  the  question  prop- 
erly arises  under  the  state  of  the  record ;  but  it  is 
sufficient  to  say  that  the  damage  suit  was  originally 
commenced  by  one  Kelly,  who  then  owned  the  abutting 
premises,  and  his  petition  did  contain  such  a  prayer. 
Pending  the  suit  the  plaintiff  Harbach  became  the 
owner  of  the  premises,  and  the  interested  party  adverse 
to  the  company,  and  came  into  the  suit  by  intervention. 
The  adjudication  was  finally  on  the  issue  presented 
by  the  intervention  petition  ;  and  no  relief  is  therein 
asked  by  way  of  injunction,  nor  did  that  proceeding 
involve  any  issue  in  this  case. 

II.  The  fourth  division  of  the  defendant's  answer 
pleads  that  the  tracks  were  laid  upon  the  streets  in 
question  by  the  acquiescence  and  consent  of  the  then 
owner  of  the  abutting  premises,  given  by  parol.  The 
demurrer,  of  course,  admits  the  facts,  but  denies  their 
sufficiency.  The  petition  alleges  the  obtaining  of  the 
judgment  against  the  Osceola  Company  for  damage, 
and  that  fact  stands  undenied  in  the  case,  and  is  to  be 
treated  as  a  fact ;  and,  as  to  the  Osceola  Company,  that 
judgment  operates  as  a  merger  of  whatever  defenses 
might  have  been  pleaded  in  the  suit.  The  fact  that 
it  occupied  the  street  by  the  consent  of  the  abutting 
property- owner,  of  course,  could  have  been  pleaded,  and 
would  have  been,  a  good  defense.  By  the  neglect  to 
so  plead,  that  company  could  be  barred.  The  defend- 
ant company  is  in  no  better  position.  By  its  purchase 
it  succeeded  to  no  more  rights  than  the  Osceola  Com- 
pany had. 
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III.  The  only  remaining  question  requiring  con- 
sideration is  that  of  the  statute  of  limitations.  It  is  true 
that  more  than  five  years  elapsed  after  the  tracks  were 
laid  before  the  commencement  of  this  suit.  The  case  of 
Pratt  V.  Railway  Co.^  72  Iowa,  249,  is  relied  upon  by 
appellee  as  controlling  this  point  in  the  case.  We, 
however,  think  the  point  must  be  ruled  on  a  state  of 
facts  entirely  different,  and  as  to  which  the  case  has  no 
applicability.  A  few  words,  to  our  minds,  should  be 
conclusive  of  this  branch  of  the  case.  The  Osceola 
Company,  while  occupying  the  street,  was,  as  we  have 
held,  a  trespasser.  It  had  no  right '  to  maintain  the 
track  in  that  place.  Having  no  such  right,  a  convey- 
ance of  its  interest  to  the  defendant  company  could 
give  it  no  such  right.  So  far  as  the  defendant  company 
is  concerned,  its  trespass  began  when  it  assumed  to 
maintain  the  track  in  the  street.  Its  act  in  this  respect 
is  entirely  distinct  from  that  of  the  Osceola  Company. 
The  judgment  for  the  trespass  against  the  Osceola  Com- 
pany is  not  against  this  company ;  and,  if  it  pays  it,  it 
is  only  to  secure  a  right  in  consideration  of  the  pay- 
ment. The  Osceola  Company  had  the  right  to  pay  the 
judgment,  and  continue  its  tracks  on  the  street.  The 
most  that  the  defendant  company  can  claim  in  this 
respect  is  the  right  to  do  the  same  thing.  When  the 
defendant  company  took  possession  of  the  street,  a  new 
cause  of  action  arose.  The  plaintiff  might  permit  the 
Osceola  Company  to  remain,  as  a  favor,  or  for  other 
reasons.  Such  a  privilege  would  not  pass  by  a  sale  of 
the  road  to  this  company.  This  cause  of  action  did  not 
arise  until  January,  1888,  and  is  not  barred  by  the 
statute  of  limitations.  The  answer  does  not  state  a 
defense  to  the  plaintiff's  cause  of  action,  and  the  dis- 
trict court  erred  in  overruling  the  demurrer. 

Bevee^ed. 
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Vendors  and  FnrchaserB :  buying  in  paramount  tttlb  :  what  is         m  ^ 
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NOT.    The  grantee  in  a  warranty  deed  may  buy  in  a  paramount 

title  and  recover  on  his  covenants  of  warranty  without  waiting         m  550 

for  actual  ouster.    It  is  sufficient  that  the  holder  of  the  paramount 

title  is  able  to  assert  it  successfully.     (See  opinion  for  citation^.) 

But  where  the  vendor  at  the  time  of  his  conveyance  had  only  a 

tax  title,  and  the  holder  of  the  patent  title  afterwards  procured  a 

decree  allowing  him  to  redeem  upon  paying  to  the  vendor,  within 

a  named  time,  a  certain  sum  for  taxes  paid  upon  the  land,  in 

default  of  which  the  title  was  to  be  quieted  in  the  vendor,  and  it 

was  within  the  time  named  for  such  payment  that  the  vendee 

purchased  the  patent  title,  held  that  it  was  not  at  that  time  the 

paramount  title,  and  that,  since  the  holder  of  that  title  never 

paid  the  taxes  provided  m  the  decree,  it  never  became  such,  and 

that  the  vendee  could  not  recover  of  his  vendor  the  amount  paid 

by  him  for  such  title. 

Appeal  from   Sac  District    Court. — Hon.    J.    H. 

Macomber,  Judge. 

Piled,  February  12,  1890. 

« 

Action  to  recover  damages  for  breach  of  covenants 
of  warranty  in  a  deed  of  conveyance.  Plaintiff  alleges 
that  defendants  conveyed  to  him  certain  lands  by  deed 
of  general  warranty,  and  that  afterwards  he  conveyed 
the  same,  by  the  same  kind  of  deed,  to  N.  G.  Wilson ; 
that  thereafter  J.  C.  Barke,  claiming  to  be  the  owner  in 
fee  simple  of  said  land,  commenced  an  action  against 
said  N.  Gr.  Wilson  and  D.  Carr  Early  to  quiet  his  title 
to,  and  recover  possession  of,  said  land,  and  that  it 
was  adjudged  that  said  Barke  was  the  owner  of  the 
land,  and  entitled  to  the  possession  thereof ;  that  Barke 
conveyed  his  title  to  A.  B.  Mason  and  E.  G.  Thomas, 
and  that,  to  protect  his  title  and  fulfill  his  covenants  to 
N.  G.  Wilson,  plaintiff  purchased  said  land  of  said 
Mason  and  Thomas,  and  they  conveyed  the  same  to  him 
in  consideration  of  sixteen  hundred  dollars  ;  that  said 
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title  from  Mason  and  Thomas  was  paramount  to  the 
title  conveyed  by  said  Early  to  plaintiff ;  and  that  said 
Early  has  not  paid  aijy  portion  of  the  money  due  on 
said  covenants  of  warranty ;  wherefore  he  asks  judg- 
ment. The  defendants  answered  in  three  counts.  In 
the  first  they  admit  they  sold  and  conveyed  to  plaintiff 
for  seven  hundred  and  sixty  dollars  ;  that  plaintiff  con- 
veyed to  Wilson ;  that  Barke  commenced  an  action,  as 
stated,  pending  which  he  conveyed  to  Mason  and 
Thomas ;  and  that  Mason  and  Thomas  conveyed  to 
plaintiff;  but  deny  that  it  was  for  the  consideration 
stated.  For  a  second  count,  they  simply  deny  all 
allegations  of  the  petition  not  admitted  or  denied  in  the 
first.  The  third  count  alleges  that  at  the  time  defend- 
ant Early  conveyed  to  plaintiff  he  held  title  to  said 
land  under  a  tax  deed;  that  the  purpose  of  Barke' s 
action  was  to  redeem  said  land  from  the  tax  sale,  and 
to  cancel  said  tax  deed,  and  tendered  in  his  petition 
any  amount  that  might  be  found  due  from  him  for 
taxes  paid ;  that  a  decree  was  entered  in  said  case  find- 
ing said  Barke  to  be  the  owner  in  fee  simple  of  the 
premises,  and  ordering  cancellation  of  the  tax  deed,  on 
condition  that  Barke  should  pay  to  the  defendants  in 
said  action  the  taxes  they  had  paid,  with  interest  and 
penalties,  amounting  to  $968.50.  They  further  allege  in 
said  count  that  it  was  decreed  *'-that  the  plaintiff  be 
required  to  pay  amount  of  taxes  paid  by  defenda-nts  by 
the  first  day  of  May,  1887,  if  no  petition  for  improve- 
ments be  filed  by  that  time ;  but,  in  case  a  petition  for 
improvements  be  filed  by  that  time,  plaintiff  shall  have 
sixty  days  after  the  determination  of  said  question  for 
improvements  to  pay  said  amount  paid  by  the  defend- 
ants as  taxes  on  said  land,  and,  in  case  plaintiff  fails  to 
pay  said  amount  in  sixty  days  after  the  final  determina- 
tion of  the  question  of  improvements,  the  title  to  said 
land  shall  be  quieted  in  the  defendants ; "  that  prior  to 
the  entry  of  said  decree  Mason  and  Thomas,  who  were 
the  attorneys  for  Barke,  took  their  conveyance  from 
him  by  quitclaim  deed,  and  obtained  possession  of  the 
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land  from  a  tenant  in  possession,  thus  rendering  it 
impossible  for  the  defendants  in  said  action  to  com- 
mence and  maintain  an  action  for  improvements  ;  that 
said  Barke  or  his  grantees  did  not  at  any  time  pay  to 
the  defendants  in  said  action,  or  either  of  them,  the 
taxes  foand  due  by  the  court,  though  no  claim  for 
improvements  has  ever  been  filed.  Wherefore  these 
defendants  say  that  their  title  under  said  tax  deed  was 
quieted  and  confirmed  by  the  terms  of  said  decree,  and 
that  his  deed  to  this  plaintiff  passed  to  him  a  good, 
valid  and  indefeasible  title  to  the  land,  and  that  plain- 
tiff had  good  title  thereto  at  the  time  this  action  was 
brought.  The  plaintiff  demurred  to  said  third  count  on 
the  grounds:  ^' Firsts  that  said  count  does  not  state 
facts  constituting  a  defense  to  said  action  ;  second,  that 
the  fact  that  said  Early  had  paid  taxes  on  said  land 
does  not  constitute  a  defense  to  this  action,  as  said 
taxes  were  not  any  interest  in  or  part  of  said  realty,  nor 
were  said  taxes,  nor  the  right  to  recover  the  same, 
conveyed  by  said  deed  of  Early  to  plaintiff."  .This 
demurrer  was  sustained,  to  which  defendants  excepted. 
The  case  was  submitted  to  the  court,  and  judgment 
entered  in  favor  of  the  plaintiff  for  $1,078.76.  Defend- 
ants appeal,  assigning  as  errors  the  sustaining  of  said 
demurrer,  rejecting  certain  evidence  offered  by  the 
defendants,  and  entering  judgment  for  the  plaintiff, 
because  not  sustained  by  the  pleadings  and  evidence, 
and  excessive  in  amount. 

Breen  <fe  Duffle  and  J.  H,  Tait^  for  appellants. 
Mason  &  Thomas,  for  appellee. 

Given,  J. — I.  Plaintiff  asks  to  recover  upon  the 
ground  that  the  fee-simple  title  of  Barke  and  his 
grantees  was  paramount  to  the  title  which  he  had 
received  from  Early,  to  protect  himself  and  his  grantee 
against  which,  he  was  compelled  to  purchase  said  para- 
mount title,  to  his  damac^e,  which  he  asks  to  recover 
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under  defendants'  covenants  of  warranty  to  him.  If 
the  third  count  states  as  facts  that  which  shows  that 
the  Barke  title  was  not  paramount  to  the  tax  title  of 
Early,  then  it  states  facts  constituting  a  defense. 
According  to  said  count,  Barke' s  title  was  not  complete. 
It  depended  upon  his  paying  the  $968.50  within  a  cer- 
tain time,  a  failure  to  do  which  would  defeat  his  title, 
and  render  the  tax  title  i)aramount.  The  demurrer 
should  have  been  overruled.  It  is  contended  that  this 
ruling  is  without  prejudice,  as,  under  the  issues  joined 
by  the  other  counts,  plaintiff  had  to  prove  that  the 
title  bought  in  by  him  was  paramount.  This  is  true, 
but  the  defendants  pleaded  facts  that  would  show  upon 
what  the  question  of  superiority  of  title  rested.  With- 
out this  count,  there  was  nothing  in  the  pleading  to 
even  suggest  the  real  point  in  controversy. 

II.  The  point  in  controversy  was  as  to  which  of 
these  titles  was  paramount  at  the  commencement  of 
this  action.  If  the  Barke  title  was  paramount,  we  have 
no  .doubt  as  to  plaintiff's  right  to  protect  himself  by 
purchasing  it.  The  old  rule,  that  there  was  no  evic- 
tion until  actual  ouster,  does  not  prevail.  It  is  sufficient 
that  the  holder  of  the  paramount  title  is  able  to  assert 
it  successfully.  Thomas  v.  Stickle^  82  Iowa,  71 ;  jPunk 
v:  Oresswell,  5  Iowa,  62. 

There  is  no  conflict  in  the  evidence,  and  the  only 
fact  appearing  therefrom,  in  addition  to  that  shown  by 
the  pleadings,  is  that,  the  case  of  Barke  t).  Early  et  al. 
being  appealed,  a  stipulation  was  entered  into  by  which 
the  time  for  the  payment  of  the  $968.60,  and  for  filing 
a  petition  for  improvements,  was  extended  to  a  later 
date  than  that  named  in  the  decree,  being  a  date  later 
than  that  on  which  Barke  conveyed  to  Mason  and 
Thompson,  and  they  to  the  plaintiff.  The  decree  in 
Barke  v.  Early  et  al.  explicitly  provides  that,  in  case 
plaintiff  fails  to  pay  the  $968.60,  ''  the  title  to  said  land 
shall  be  quieted  in  defendants."  During  the  time 
allowed  for  the  payment,  it  could  not  be  said  that 
either  title  was  paramount,  as  that  depended  upon  the 
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payment  or  failure  to  pay.  It  was  during  this  time  that 
Barke  conveyed  to  Mason  and  Thompson,  and  they  to 
the  plaintiff.  Hence  it  is  not  true  that  the  plaintiff 
purchased  a  paramount  title. 

Appellee  contends  that,  as  the  patent  title  could 
have  been  perfected  and  enforced  at  the  time  plaintiff 
purchased  it,  it  was  the  paramount  title.  In  Thomas 
V.  SHckle^  sfipra^  the  court  says:  "Could  the  grantors 
of  Pitcher  have  successfully  maintained  an  action 
against  the  plaintiff  for  the  recovery  of  the  land  in 
dispute  at  the  time  Pitcher  purchased  in  their  titles  ? " 
Adapting  the  inquiry  to  this  case,  we  ask,  was  Barke, 
or  Mason  and  Thomas,  entitled  to  a  writ  of  possession 
under  the  decree  in  Barke  v.  Early  et  al.  at  the  time 
plaintiff  purchased  in  their  title  ?  Clearly  not,  without 
first  paying  the  $968.50.  Without  this  payment,  they 
were  not  in  position  to  assert  the  patent  title  success- 
fully. Our  conclusion  is  that  the  court  erred  in  sus- 
taining the  demurrer,  and  in  rendering  judgment  for 
the  plaintiff,  and  that  judgment  should  be  for  the 
defendants  for  costs.  This  view  of  the  case  renders  it 
unnecessary  to  notice  the  other  questions  presented. 

Reversed. 


Gavin  v.  Bischoff, 

1.  Statute  of  Ijimitations :   current  AccotrNT :  contract.    In         li^ ?7 

an  action  on  an  account  for  labor,  commencing  in  lb65  and  ending 
in  1888,  it  appeared  that  there  was  a  break  in  the  account  for  at 
least  two  years,  and  that  the  labor  done  in  1879,  and  afterwards, 
was  done  under  a  contract  made  in  that  year.  Held  that  the 
account  was  not  continuous,  and  that  all  items  prior  to  1879  were 
barred  by  the  statute  of  limitations,  but  that  the  subsequent  items 
were  not  barred,  having  been  done  under  a  special  contract  which 
was  not  performed  within  five  years  of  the  bringing  of  the  suit. 

2.  Appeal:  presumption  in  favor  op  trial  court.  Where  the 
abstract  does  not  set  forth  all  the  evidence  on  which  the  finding 
of  the  trial  court  is  based,  this  coui*t  will  presume  that  the  evi- 
dence was  such  as  to  warrant  the  finding. 
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8.  Agency :  evidence.  In  an  action  against  defendant  for  labor, 
the  court  rightly  excluded  plaintiff 's  testimony,  that  she  performed 
the  labor  pursuant  to  a  contract  with  defendant's  wife, — ^there 
being  nothing  to  show  that  the  wife  had  authority  to  bind  defend- 
ant by  such  contract. 

4.  Husband  and  Wife :  joint  uabiltty  :  evidence  against  sub- 
vivoR.  A  surviving  husband  cannot  be  made  liable,  under  a 
contract  made  with  his  deceased  wife,  for  family  expenses,  upon 
the  testimony  of  the  contractor  as  to  personal  transactions  with 
the  wife  ;  for  such  testimony  is  not  admissible  against  the  husband, 
under  section  8689  of  the  Code. 

Appeal  from  Johnson  District    Court. — Hon.   S.   H. 

Fairall,  Judge. 

Filed,  May  9,  1890. 

Action  upon  an  account.  There  was  a  verdict  and 
judgment  for  plaintiff  for  a  part  of  her  claim,  from 
which  she  appeals. 

Ranck  &  Wade^  for  appellant. 

Joe  A,  Edwards  and  A.  E.  Swisher^  for  appellee. 

Beck,  J. — I.  The  action  is  brought  on  an  account  for 
labor,  for  cash,  and  for  the  rent  of  a  se^ing-maiChine, 

commencing  in  1865  and  ending  in  1888. 
lirnitaUoDs:  For  the  first  sixteen  years  the  account  con- 
count :  con-    tains  one  item  of  charge  each  year  for  labor. 

For  the  last  fourteen  years  one  item  of 
thirty-six  dollars  each  year  is  charged  for  the  rent  of  a 
sewing-machine.  There  is  one  cash  item  of  charge  for 
1879,  fifty  dollars,  and  for  1882  two,— one  of  $62.50,  and 
the  other  for  seven  dollars.  In  1883,  and  subsequently, 
there  are  three  cash  items  of  charges  of  three  dollars, 
two  dollars  and  five  dollars,  respectively.  The  defend- 
ant answered,  denying  the  allegations  of  the  petition 
and  pleading  the  bar  of  the  statute  of  limitations  as  a 
defense.  The  plaintiff  gave  testimony  tending  to  sup- 
port her  cause  of  action,  and  introduced  the  evidence 
of  another  witness  touching  the  rental  value  of  sewing 
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machines.  The  abstract  shows  that  plaintiff,  after  the 
introduction  of  this  evidence,  rested  her  case,  and  that 
"  the  defendant  then  introduced  testimony,"  and,  hav- 
ing rested  her  case,  the  plaintiff  offered  to  testify  in 
rebuttal  to  facts  and  conversations  with  defendant's 
wife,  tending  to  show  that  plaintiff  was  employed  to 
perform  services  charged  in  her  account,  by  the  wife  of 
defendant,  a  sister  of  plaintiff,  since  deceased.  The 
evidence  'v^'as  rejected.  After  the  close  of  the  evidence 
the  defendant  moved  the  court  to  exclude  from  the 
consideration  of  the  jury  all  items  of  plaintiff's  account, 
on  various  grounds.  One  ground,  applicable  to  each 
item,  was  that  the  action  therein  is  barred  by  the 
statute  of  limitations.  The  court  held  upon  this  motion 
that  plaintiff  could  not  recover  for  labor  except  for 
items  charged  after  1879.  Such  items,  as  we  understand 
the  ruling,  the  court  held  were  recoverable,  on  the 
ground  that  they  were  charged  under  a  contract  of 
employment,  made  in  that  year.  It  was  also  held  that 
two  cash  items— one  of  fifty  dollars  charged  in  1879, 
and  the  other  of  fifty-two  dollars,  charged  in  1882 — could 
not  be  recovered,  and  that  plaintiff  cannot  recover  for 
the  rent  of  the  sewing-machine  accruing  more  than  five 
years  before  the  commencement  of  the  action. 

II.  The  rulings  of  the  district  court,  as  to  the 
items  for  labor  charged  before  1879,  are  not  shown  by 
the  abstract  to  be  erroneous.  The  evidence  shows  that 
the  charges  for  labor  in  1879,  and  subsequently,  were 
under  a  contract  made  in  or  before  that  year.  The  prior 
charges  for  labor  are  barred  by  the  statute,  as  the  labor 
was  done  more  than  five  years  before  the  commencement 
of  this  action.  The  account  for  labor  cannot  be  regarded 
as  continuous,  for  there  was  a  break  therein  of  at  least 
two  years'  duration.  The  itams  for  labor  charged  before 
1879  are,  therefore,  barred  by  the  statute.  Plaintiff 
recovered  for  the  items  accruing  after  that  date,  for  the 
reason  that  the  labor  charged  for  was  done  under  a 
special  contract,  which  was  not  performed  five  years 
before  the  commencement  of  this  suit. 
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HI.     Plaintiff '  8  own  evidence  tends  to  show  that 
she  loaned  the  money  specified  in  one  of  the  cash  items 
2.  Appeal:  pre-  rejected  bv  the  court,   and  advanced  the 
f2^r*o°tr^i  money  specified  in  the  other.     The  circum, 
court.  stances  under  which  the  money  was  paid  to 

defendant  by  plaintiff  do  not  fully  appear  in  plaintiff's 
evidence.  What  evidence  was  given  as  to  these  items 
by  defendant  does  not  appear.  We  will,  in  support  of 
the  court's  rulings,  presume  that  the  undisputed  evi- 
dence in  the  case  required  the  court  to  hold  that,  as  a 
matter  of  law,  the  plaintiff  could  not  in  this  action 
recover  for  these  items. 

IV.  The  rent  for  the  sewing-machine  is  charged 
in  one  item  each  year  for  fourteen  years.     Plaintiff  tes- 

rp  .  -.w,  tifies  that  she  bought  the  machine,  took  it 
to  defendant's  house,  where  it  was  used  bv 
and  for  the  family.  This  is  all  the  evidence  as  to  the 
charges  for  the  sewing-machine  found  in  the  abstract. 
As  we  have  stated,  it  is  not  shown  what  evidence  was 
introduced  by  defendant  as  to  these  items.  We  will,  in 
support  of  the  court's  ruling,  presume  that  the  undis- 
puted evidence  required  the  court  to  hold  that  the 
account  was  hot  continuous,  so  that  the  statute  of  limi- 
tations would  begin  to  run  only  at  the  last  item.  See 
Code,  sec.  2631. 

V.  The  court  excluded  evidence  tending  to  show 
that  plaintiff  performed  the  labor  pursuant  to  a  contract 
8.  Agency  :evi-  or  an  arrangement  with  the  wife  of  defend- 

deuce.  ^^^  before  her  decease.     The  evidence   was 

rightly  excluded,  for  the  reason  that  it  is  not  shown 
that  defendant's  wife  was  authorized  to  make  a  contract 
binding  him. 

VI.  If  it  is  claimed  that,  as  the  contract  was  made 
for  necessary  family  expenses,  for  which  both  husband 
4.  Husband       and  wife  Were  jointly  and  separately  liable, 

joint^  lilbii-  under  Code,  section  2214,  the  action  may  be 

i^aiSst  BUT^  maintained  against  the  husband.    The  ready 

reply  is  that  the  defendant  in  this  case  is 

the  survivor  of    his    joint  debtor,    the  wife,  and  tlie 
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plaintiff,  upon  whose  evidence  the  claim  is  wholly  based, 
cannot  testify  in  the  action  to  charge  him  as  such. 
Code,  sec.  3639.  The  application  of  the  section  in  this 
case  accomplishes  the  very  purpose  of  .its  enactment ; 
namely,  it  prevents  living  witnesses  from  establishing 
contracts,  by  their  own  evidence,  as  to  personal  trans- 
actions and  communications  with  parties  whose  lips 
are  sealed  by  death,  in  actions  to  which  such  witness  and 
the  representatives,  privies  and  survivors  of  the  deceased 
are  parties.  These  views  dispose  of  all  questions  neces- 
sary to  be  determined  in  the  case. 

Affirmed. 


2. 


3. 


The  State  v.  Sterrett. 

Manslaughter :  evidencb  to  support  VERDicrr.  Upon  an  indict- 
ment for  murder,  defendant  was  convicted  of  manslaughter.  It 
was  admitted  that  he  killed  the  deceased,  and  upon  the  defenses 
of  accident  and  self-defense  the  evidence  ( see  opinion )  was  con- 
flicting. Held  that  this  court  could  not  reverse  the  judgment  on 
the  ground  that  the  verdict  was  not  supported  bv  the  evidence. 

:  INSTRUCTION  AS  TO  LOWER  DEGREES  OF  OFFENSE.      Where, 


upon  an  indictment  for  murder,  it  was  conceded  all  through  the 
trial  that  the  deceased  was  killed  by  the  discharge  of  defendant's 
pistol,  held  that  defendant  was  guilty  of  manslaughter,  or  not 
guilty  of  any  crime,  and  that  the  court  rightly  instructed  the  jury 
that  they  should  find  the  defendant  guilty  of  manslaughter,  or  not 
guilty,  without  instructing  as  to  lower  grades  of  the  offense. 
(See  opinion  for  citations.) 


:  SBLF'DEFENSB  :  INSTRUCTIONS  AS  TO  DEPENDANT'S  PHYSICAL 

CONDITION.  Where,  in  such  case,  the  court  instructed  the  jury 
that,  in  determining  the  guilt  or  innocence  of  the  defendant  and 
the  question  of  self-defense,  it  was  proper  that  they  should  con- 
sider the  condition  of  his  health,  the  place  where  the  shooting 
occurred,  the  size  and  age  and  relative  strength  of  the  parties 
(  both  of  whom  were  boys ),  and  the  evidence  that  the  defendant 
was  at  the  time  suffering  from  fever,  and  pain  in  the  head  and 
side,  it  was  not  error,  in  another  instruction,  to  direct  that,  not- 
withstanding his  physical  condition,  if  he  inflicted  the  mortal 
wound,  he  was  guilty  of  manslaughter,  if  he  was  not  actim;  in 
reasonable  self-defense* 
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4.     :  DEADLY  WEAPON :  WHAT  IS*    There  was  no  error  in  the 

trial  court's  assumption  that  a  twenty-two  caliber  pistol  is  a 
deadly  weapon. 

5.      :  EXTENUATING    CIRCUMSTANCES  :  REDUCTION    OP   SENTENCE. 

In  this  case,  where  defendant,  a  schoolboy,  was  convicted  of 
manslaughter  for  shooting  his  friend  and  schoolmate,  and  sen- 
tenced to  imprisonment  for  two  years,  this  court,  while  it  can  find 
no  legal  ground  for  reversing  the  judgment,  in  view  of  the  exten- 
uating circumstances  ( see  opinion ),  reduces  the  sentence  to  six 
months. 

Appeal   from    Washington    District    Court.  —  Hon. 

W.  R.  Lewis,  Judge. 

.  Filed,  May  12,  1890.     . 

The  defendant  was  tried  and  convicted  of  the  crime 
of  manslaughter,  and.  he  appeals: 

Newman  &  ElaTpe  and  E.  W.  Tatlock^  for  appellant. 

John  T.  StonCy  Attorney  General,  and  Oeorge  H. 
Henry ^  for  appellee. 

RoTHROCK,  C.  J.— I.  One  Wade  Campbell  was 
killed  by  the  discharge  of  a  pistol  in  the  hands  of 
1.  manslauoh-    defendant  on  the  eleventh  day  of  March, 

™iipport°''^  1884,  at  Morning  Sun,  in  Louisa  county. 

verdict.  rjij^^  defendant  was  soon  afterwards  indicted 
for  murder.  He  was  tried  and  convicted  of  manslaugh- 
ter. An  appeal  was  taken  to  this  court,  and  the  cause 
was  reversed  and  remanded  for  a  new  trial.  See  68 
Iowa,  76.  He  was  again  tried,  with  the  like  result,  and 
upon  appeal  to  this  court  the  judgment  was  again 
reversed.  See  71  Iowa,  886.  A  change  of  venue  was 
taken  to  the  district  court  of  Washington  county,  and 
the  cause  was  again  tried.  The  jury  found  the  defend- 
ant guilty  of  manslaughter,  and  the  court  sentenced 
him  to  imprisonment  for  two  years  in  the  penitentiary. 
The  cause  is,  therefore,  here  upon  the  third  appeal. 

The  defendant  was  sixteen  years  of  age  at  the  time 
the  alleged  crime  was  committed.  The  deceased  was 
aged  eighteen  years.     They  were  pupils  in  the  same 
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school;  were  classmates  and  friends.  The  defendant's 
seat  was  located  near  a  stove  in  the  schoolroom  ;  and, 
on  account  of  the  heat,  he  took  a  seat,  temporarily, 
near  a  window,  and  raised  the  window.  The  deceased 
was  seated  near  by,  and  he  closed  the  window.  The 
defendant  raised  it  again  and  placed  a  book  under  it. 
This  appears  to  have  been  the  only  cause  of  any  ill  feel- 
ing between  the  parties.  Shortly  after  this  occurrence 
the  school  had  a  recess,  and  the  deceased  went  out 
of  the  schoolhouse  before  the  defendant.  When  the 
defendant  came  out  of  the  door,  the  deceased  appeared 
to  be  waiting  for  bis  approach,  and  seized  him,  and 
threw  him  down  on  his  hands  and  knees.  Th^  defend- 
ant rose  up,  and  there  was  a  violent  struggle  between 
them.  All  of  the  evidence  shows  that  at  the  outset, 
and  throughout  the  struggle,  the  deceased  was  the 
aggressor,  and  the  defendant  endeavored  to  release 
himself  and  avoid  the  conflict.  The  defendant  had  a 
small  pistol  in  his  pocket  known  as  a  "twenty-two 
caliber."  During  the  struggle,  he  pulled  it  from  his 
pocket ;  and  by  some  means  it  was  discharged,  and  the 
ball  entered  the  breast  of  the  deceased  near  the  left 
nipple,  and  he  died  from  the  effect  of  the  wound  within 
a  very  short  time.  It  appears  from  the  evidence  that 
the  defendant  was  quite  sick  on  the  night  before  the 
tragedy ;  that  a  blister  was  placed  on  his  side  ;  that  he 
was  still  sick  and  feverish  in  the  morning,  and  was 
advised  not  to  go  to  school,  but  that  he  thought  it  bet- 
ter to  be  in  attendance,  as  an  examination  was  to  take 
place  in  a  few  days,  and  he  was  anxious  to  be  prepared 
for  it. 

There  were  two  grounds  of  defense :  Firsts  that  the 
pistol  was  discharged  by  accident ;  and,  second^  that,  If 
the  jury  found  it  was  not  by  accident  or  misadven- 
ture, then  that  the  defendant  was  excusable  on  the 
ground  of  self-defense.  The  defendant  testified  in  his 
own  behalf,  and  stated  that  he  did  not  intend  to  dis- 
charge the  pistol,  but  that  he  took  it  from  his  pocket  in 
the  belief  that  deceased  would  then  cease  his  assault 
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upon  him,  and  that  it  was  discharged  by  the  deceased 
attempting  to  take  the  weapon  from  the  defendant.  If 
this  were  all  of  the  evidence,  it  might  well  be  claimed 
that  the  jury  onght  to  have  found  a  verdict  of  not 
guilty.  But  one  witness  testified  that  during  the  strug- 
gle the  defendant  said  :  ^'  God  damn  you  !  Let  loose, 
or  I  will  shoot  you  1 "  It  is  true,  several  other  witnesses 
who  were  near  by  testified  that  they  did  not  hear  any 
such  remark.  The  teacher  of  the  school  testified  that, 
when  defendant  gave  his  account  of  the  affair,  immedi- 
ately after  it  occurred,  he  said:  '*I  shot  him;"  and 
when  the  teacher  asked  why,  the  answer  was,  *'He 
was  abusing  me."  The  teacher  testified  that  the 
defendant  said  the  Campbell  boy  was  abusing  him, 
and  that  he  could  not  stand  it  any  longer,  and  that 
he  did  not  care  if  he  did  shoot  Campbell,  so  he  got 
him  off.  Another  witness  testified  that  he  heard  the 
defendant,  on  the  same  day  of  the  shooting,  say  to  one 
of  his  attorneys :  ^'He  had  me  down,  and  I  told  him  to 
let  me  up  or  I  would  shoot  him  ;  and  I  did." 

We  are  asked  to  reverse  the  judgment  on  the 
ground  that  the  verdict  is  not  supported  by  the  evi- 
dence. In  our  opinion,  if  we  were  to  do  so,  it  would 
be  an  unwarranted  invasion  of  the  province  of  the  jury. 
We  cannot  hold  that  the  evidence,  without  conflict, 
shows  that  the  pistol  was  accidentally  discharged  ;  and 
we  may  say  the  same  of  the  evidence  tending  to  show 
that  the  act  was  excusable  upon  the  ground  of  self- 
defense.  That  question  was  for  the  consideration  <rf 
the  jury.  We  think  the  judgment  ought  not  to  be 
reversed  on  the  ground  that  the  v.erdict  is  not  supported 
by  the  evidence. 

'    II.     It  is  claimed  in  behalf  of  appellant  that  the 
court  erred  because  the  jury  were  instructed  that  they 

should  find  the  defendant  guilty  of  man- 

jionasto       slaughter,  or  not  guilty.     It  is  urged  that, 

grees  of         as  a  felouious  killing  by  violence  involves 

the  lesser  crime  of  an  assault,   the  jury 

:should  have  been  instructed  that  it  was  their  duty  to 


SUPPLEMENT.  613 


The  State  v.  Sterrett. 


determine  the  degree  of  crime,  and  that  if  they  believed 
that  the  defendant  was  guilty  of  an  assault  only  they 
should  so  find.  It  is  true  that  the  statute  provides  that, 
"where  there  is  a  reasonable  doubt  of  the  degree  of 
the  offense  of  which  the  defendant  is  proved  to  be 
guilty,  he  shall  only  be  convicted  of  the  lower  degree?' 
(Code,  sec.  4429);  and,  "upon  an  indictment  for  an 
offense  consisting  of  different  degrees,  the  jury  may 
find  the  defendant  not  guilty  of  the  degree  charged 
in  the  indictment,  and  guilty  of  any  degree  inferior 
thereto,  or  of  an  attempt  to  commit  the  offense,  if  pun- 
ishable by  indictment."  Code,  sec.  4465.  It  is  the 
duty  of  the  court  to  direct  the  jury  that  they  may  find 
the  defendant  guilty  of  the  lower  grade  of  crime 
included  in  that  charged  in  the  indictment  if  they  have 
reasonable  doubts,  under  the  evidence,  of  guilt  of  the 
crime  charged.  But  we  have  frequently  held  that,  where 
the  evidence  shows  that  the  defendant  is  either  guilty 
of  the  crime  charged  or  not  guilty,  the  above  sections 
of  the  statute  have  no  application,  and  it  is  not  error  to 
omit  to  charge  the  jury  as  to  the  lower  grade  of  crime. 
State  V.  Col€j  63  Iowa,  695 ;  State  v.  Mahan^  68  Iowa, 
304 ;  State  v.  Crawford^  76  Iowa,  330  ;  State  v.  PerigOj 
ante^  p.  37.  In  State  v.  Cole^  it  is  said  that  *'  no  rule  is 
better  settled  than  that  an  instruction  should  not  be 
given  upon  a  theory  to  which  the  evidence  affords  no 
support  whatever.  The  question  as  to  whether  there  is 
any  evidence  upon  a  given  point  is  always  a  question 
for  the  court."  It  is  conceded  all  through  the  record 
in  this  case  that  Campbell  was  killed  by  the  discharge 
of  defendant's  pistol,  and  the  defendant  is  either  guilty 
of  manslaughter  or  not  guilty  of  any  crime. 

II.    The  instructions  given  by  the  court  to  the  jury 
were  a  literal  copy  of  the  instructions  given  upon  the 

^ .  pe,,.de.    second  trial.  It  is  claimed  that  certain  of  the 

Btniciionias    iustructious  are  erroneous.     These  instruc- 

Lnrs^physicai  ^ious  Were  carefully  examined  upon  the  last 

condition.      appeal;    and  we  then,  in  effect,  approved 

them.      The   seventeenth    instniction    is    particularly 
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claimed  to  be  erroneous.  It  is  as  follows:  "If  you 
find  that  defendant,  at  the  time  of  the  alleged  homi- 
cide, was  laboring  under  excitement  brought  on  by  a 
fever,  and  was  easily  irritated  and  easily  provoked, 
and  during  this  condition  he  was  assaulted  by  the 
deceased  and  abused,  and  under  such  excitement  and 
provocation  he  drew  a  pistol,  and  discharged  its  con- 
tents into  the  body  of  deceased,  and  inflicted  mortal 
wounds,  from  which  death  ensued,  defendant  would  be 
guilty  of  manslaughter ;  and,  if  you  so  find,  and 
further  find  that  he  was  not  acting  in  reasonable  self- 
defense,  it  will  be  your  duty  to  convict  of  the  crime  of 
manslaughter.  But,  if  you  find  no  guilt,  then  you  must 
acquit ;  or,  if  you  find  that  he  was  acting  in  reasonable 
self-defense,  you  should  acquit."  It  is  true,  this 
instruction  is  not  as  clear  as  it  might  have  been  made ; 
but  its  evident  meaning  is  that,*  notwithstanding  the 
physical  condition  of  the  defendant,  if  he  inflicted  the 
mortal  wound,  he  was  guilty  of  manslaughter,  if  he  was 
not  acting  in  reasonable  self-defense.  In  the  fifteenth 
and  sixteenth  instructions  the  jury  were  directed  that, 
in  determining  the  guilt  or  innocence  of  the  defendant 
and  the  question  of  self-defense,  it  was  proper  that 
they  should  consider  the  condition  of  his  health,  the 
place  where  the  shooting  occurred,  the  size  and  age  and 
relative  strength  of  the  parties,  and  the  evidence  that 
defendant  was  at  the  time  Buffering  from  fever  and  pain 
in  the  head  and  side.  In  view  of  these  instructions,  we 
think  it  cannot  be  said  that  there  was  any  error.  On 
the  contrary,  it  appears  to  us  that  the  instructioDs 
throughout  were  as  favorable  to  the  defendant  as  could 
well  be  asked. 

It  is  said  the  court  erred  because  it  was  assumed 
throughout  the  instructions  to  the  jury  that  the  pistol 

was  a  deadly   weapon.     We  do  not  think 

4    — —  "  deadly 

'  weapon :        this  was  error.     It  is  true  the  weapon  is 

very  small.  The  diameter  of  the  cartridge 
is  little  larger  than  an  ordinary  gun  cap.  But  it,  and 
others  like  it,    were  used  by  the  boys  attending  that 
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school  for  shooting  at  a  mark  ;  and  mention  is  made  of 
it  by  one  of  the  witnesses  as  being  used  for  shooting 
rabbits.  When  used  at  short  range,  there  is  no  ques- 
tion that  it  is  dangerous  to  life. 

We  have  to  say  in  conclusion  that  we  can  find  no 
legal  ground  on  which  to  base  a  reversal  of  this  case  ; 

and  yet,    when  all  the  facts  and  circum- 

6.  —  t  extenn- 

atiDff  circum-  stauces  are  considered,  the  brand  of  a  felon 
duouonof      which  is  fastened  upon  this  schoolboy  by 

sentence.  ^  j       j 

this  judgment  appears  to  us  to  be  enough, 
without  any  considerable  term  of  imprisonment.  There 
is  much  in  the  case,  in  the  way  of  e3ttenuation,  in  addi- 
tion to  that  above  recited.  It  appears  that  the  ball 
which  killed  Campbell  passed  through  the  thumb  of  the 
defendant,  and  grazed  his  hat,  before  it  entered  the 
body  of  Campbell.  This  tends  to  show  that  the  dis- 
charge of  the  pistol  was  accidental.  All  of  the  evidence 
as  to  the  affray  between  the  parties  is  to  the  effect  that 
the  defendant  at  the  outset,  and  throughout,  acted  on 
the  defensive.  He  was  borne  dowij  and  roughly  used 
by  the  deceased  in  the  presence  of  his  schoolmates.  He 
was  sick,  feverish  and  excitable,  and  no  doubt  keenly 
felt  the'outrage  and  insult  put  upon  him.  The  evidence 
shows  that  he  was  of  a  peaceable,  quiet  and  inoffensive 
disposition.  His  mother  died  when  he  was  an  infant ; 
and,  when  he  was  about  twelve  years  of  age,  he  in  some 
way  became  the  possessor  of  the  pistol  which  .caused 
the  death  of  Campbell.  Justice  is  not  always  attaina- 
ble. If  it  were,  the  man  who  sold  this  weapon  to  the 
defendant  when  he  was  twelve  years  old  ought  to  be  in 
his  place.  It  is  true  the  defendant  had  arrived  at  an 
age  when  the  law  holds  him  criminally  responsible  for 
his  acts.  But  all  men  of  mature  years  realize  how  little 
of  judgment,  discretion  and  caution  is  possessed  by 
the  ordinaiy  boy  of  sixteen  years  of  age.  Nothing 
wrong  can  be  attributed  to  him  because  he  was  the 
owner  and  possessor  of  the  pistol.  Other  boys  in  the 
neighborhood  had  and  carried  them,  and  some  of  them 
had  revolver* 
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In  view  of  all  the  facts  and  circumstances  disclosed 
in  the  record,  we  have  concluded  to  reduce  the  term  of 
imprisonment  in  the  penitentiary  to  six  months. 

Modified  and  affirmed. 


Bailey  v.  Green. 

Appeal :  abstract  :  evidence.  Questions  which  relate  to  the  suffi- 
ciency of  the  evidence,  or  to  rulings  made  on  the  admissibility  of 
evidence,  in  an  equity  case,  cannot  be  considered  on  appeal, 
where  it  is  not  anywhere  claimed  in  the  abstract  that  it  is  an 
abstract  of  any  or  all  of  the  evidence.  The  printing  at  the  close  of 
the  abstract  of  what  purport  to  be  certificates  of  the  short-hand 
reporter  and  trial  judge  to  the  transcript  of  the  notes  of  evidence, 
and  references  therein  to  depositions  and  record  evidence,  is  not 
sufficient. 

Appeal  from  O^Brien  District  Court — Hon.  C.  H. 

Lewis,  Judge. 

Filed,  May  14,  1890. 

This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  enjoin  the  defendant,  who  is  sheriff  of  O'Brien 
county,  from  selling  a  certain  house  and  lot,  the  prop- 
erty of  the  plaintiff,  upon  the  ground  that  said  property 
is  exempt  from  execution  because  it  is  the  homestead 
of  plaintiff,  and  was  purchased  with  money  received 
from  the  United  States  as  a  pension.  -  There  was  a  decree 
for  the  plaintiff,  and  defendant  appeals. 

Warren  Walker^  for  appellant. 

No  appearance  for  appellee. 

RoTHROOK,  C.  J. — We  have  examined  what  pur- 
ports to  be  an  abstract  of  the  record  in  the  case.  It  is 
entitled ''Abstract  of  the  Record,"  on  the  title  page. 
But  it  is  not  stated  that  it  is  an  abstract  of  all  the 
evidence  in  the  case.     It  is  true  there  is  printed  at  the 
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close  thereof  what  purport  to  be  certificates  of  the  short 
hand  reporter  and  trial  judge  to  the  transcript  of  the 
notes  of  evidence,  and  references  therein  to  depositions 
and  record  evidence.  But  it  is  not  anywhere  in  the 
paper  claimed  that  it  is  an  abstract  of  any  of  the  evi- 
dence, nor  all  of  the  evidence.  It  does  not,  therefore, 
appear  that  the  evidence  is  of  record.  All  of  the  ques- 
tions presented  by  counsel  in  argument  of  forty-eight 
pages  relate  to  the  suflSciency  of  the  evidence,  or  to 
ruliugs  made  on  the  admissibility  of  evidence.  In  this 
state  of  the  record  the  decree  of  the  district  court  will 
be  •  Affiemed. 


Thb  Carson  and  Rand  Lumber  Company  v.  The 

Knapp,  Stout  &  Co.  Company. 

1.  Former  Adjudication :  afpeArancb  only  fob  leave  to  intebt 
VBNB.  Where,  in  an  action  brought  by  defendant,  plaintiff,  by  its 
attorney,  appeared  and  obtained  leave  to  file  an  interplea,  which, 
however,  it  never  did,  Tield  that  plaintiff  did  not  by  such  appear- 
ance become  a  party  to  the  action,  so  as  to  be  bound  by  the 
judgment  rendered  therein. 

3.  Appeal:  evidence:  additional  abstract  not  denied.  Where 
appellee  presents  an  additional  abstract  with'  testimony,  but  with 
the  statement  that  both  abstracts  do  not  contain  all  the  evidence, 
and  it  is  not  denied,  it  must  be  taken  as  a  true  statement  of  the 
record,  and  questions  as  to  the  sufBciency  of  the  evidence  to  sup- 
port the  judgment  cannot  be  considered. 

Appeal  from  Keokuk  Superior  Court — Hon.  Heney 

Bank,  Jr.,  Judge. 

Filed,  May  14,  1890. 

The  plaintiff  and  defendant  are  both  corporations 
doing  business  in  Lee  county,  Iowa.  Both  were  credit- 
ors of  Swiggett  Bros.,  a  firm  doing  business  at  Bos  worth, 
Carroll  county,  Missouri.  It  coming  to  the  knowledge 
of  the  parties  that  Swiggett  Bros,  were  about  to  dispose 
of  their  property,  each  promptly  dispatched  its  agent  to 
collect  or  secure  its  claim.    The  defendant's  agent,  one 
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L.  J.  Ripley,  came  to  the  place  of  business  of  Swiggett 
Bros,  about  eleven  o'clock  a.  m.,  December  11.  One 
member  of  the  firm,  Greorge  R.  Swiggett,  was  present, 
the  other  member,  J.  M.  Swiggett,  being  absent.  Ripley 
urged  the  payment  or  security  of  his  claim.  George  R. 
Swiggett  wished  to  defer  payment  until  his  brother 
should  arrive,  the  next  day,  which  Ripley  declined  to 
do,  and,  through  the  agency  of  a  justice  of  the  peace, 
a  man  was  appointed,  who  took  possession  of  the  firm's 
property  for  defendant  by  taking  the  key  of  the  build- 
ing. At  noon,  the  same  day,  J.  M.  Swiggett,  with 
Messrs.  Humes  and  Davis,  representing  the  plaintiff, 
arrived.  The  plaintiff  demanded  securit3%  and  there- 
after Swiggett  Bros.,  through  J.  M.  Swiggett,  made  to 
plaintiff  a  mortgage  on  -the  property  already  taken 
possession  of  in  the  interest  of  the  defendant.  Plaintiff 
obtained  possession  of  the  property  by  means  of  a  key 
in  the  possession  of  J.  M.  Swiggett,  and  the  mortgage 
was  duly  recorded.  On  the  next  day  the  defendant 
seized  the  property  by  virtue  of  an  attachment  issued 
in  a  suit  by  the  defendant  against  Swiggett  Bros.,  and, 
as  shown  by  the  allegations  of  the  petition,  converted 
it  to  its  use;  and  this  suit  is  to  recover  the  value  of  the 
property  taken,  to  the  extent  of  plaintiff's  lien  thereon, 
by  virtue  of  its  mortgage.  The  superior  court  gave 
judgment  for  the  plaintiff,  and  the  defendant  appeals. 

Oraiffy  McCrary  &  Oraig^  for  appellant. 

James  C,  DamSy  for  appellee. 

Grai^tger,  J. — I.     A  division  of  the  answer  sets  up 
the  facts  as  to  the  attachment  suit  of  defendant  ( in  this 

suit )  against  Swiggett  Bros,  in  the  circuit 
udication:  court  of  CarroU  county,  Missouri,  and  that 


ad 
appearance 

OD 

to 


y for  leave  the  plaintiff  herein  "took  leave  to  file  its 
interplea  in  said  court  and  cause,  and  did 
become  subject  to  the  jurisdiction  of  said  court,  and 
did  elect  thereby  to  prosecute  its  rights  in  said  proceed- 
ing ; "  and  alleges  that  the  plaintiff  is  now  estopped  to 
prosecute  the  suit.     To  such  allegations  there  was  a 
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denial.  The  allegations  must  be  taken  as  sufficient  for 
the  purpose  for  which  they  are  pleaded,  although  coun- 
sel seem  to  take  a  different  view,  and  discuss  in  their 
briefs  the  sufficiency  of  the  facts  as  a  defense.  After 
reply,  the  sufficiency  of  facts  pleaded  as  a  defense  do 
not  properly  arise.     We  look  then  only  to  the  facts. 

Looking  to  the  facts,  we  do  not  think  the  allega- 
tions of  the  answer  are  supported.  The  facts  in  the 
testimony  are  without  dispute.  The  proceedings  in 
the  Missouri  circuit  court  were  originally  between  the 
Knapp,  Stout  &  Co.  Company  and  Swiggett  Bros.,  and 
the  property  was  before  the  court  by  attachment.  The 
facts  relied  upon  to  give  the  Missouri  court  jurisdiction 
of  the  person  of  the  plaintiff  herein  is,  that  leave  was 
given  in  that  court  for  it  "to  appear  and  tileinterplea.'' 
It  did  not  appear  and  file  the  interplea.  This  leave  was 
entered  when  an  attorney  for  plaintiff  seems  to  have 
been  in  court,  and  made  a  request  for  such  leave.  Such 
an  appearance  would  not  give  the  court  jurisdiction  of 
the  person  in  the  absence  of  a  further  .appearance.  The 
plaintiff  was  not  in  court.in  the  sense  of  being  a  party 
therein,  but  merely  sought  the  right  to  become  one.  In 
the  absence  of  an  interplea,  what  judgment  could  the 
court  have  entered  against  the  plaintiff  ?  None  what- 
ever. The  very  language  of  the  leave  given  was  for  it 
to  "appear  and  file  interplea,"  indicating  that  there 
was  then  no  legal  appearance.  The  language  of  the 
order  was  not  to  require  a  plea  to  be  filed,  but  to  enable 
plaintiff  to  do  so  at  its  election.  It  never  filed  it,  and 
never  was  a  party  to  the  proceeding.  There  was  nothing 
in  the  proceeding  of  the  Missouri  court  to  defeat  the 
jurisdiction  of  the  superior  court. 

II.  The  other  questions  in  the  case  pertain  to  the 
validity  of  plaintiff's  mortgage,  and  the  rightfulness  of 

the  defendant's  possession  of  the  property 

■  deuce :  addi-    before  the  mortgage  was  made.  Both  depend 

Biract  not       upou  facts  to  be  kuowu  only  from  a  consid- 

eration  of  the  testimony.    The  superior  court 

must  have  found  the  facts  against  the  defendant,  and, 
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as  the  action  is  at  law,  its  finding  must  conclnde  ns. 
But  further,  under  the  state  of  the  record,  the  testi- 
mony is  not  before  us.  Appellee  presents  an  additional 
abstract  with  testimony,  but  with  the  statement  that 
both  abstracts  do  not  contain  all  the  evidence.  This  is 
not  denied  by  appellant,  and,  under  repeated  rulings, 
it  must  be  taken  as  a  true  statement  of  the  record.  The 
point  ruled  in  the  first  division  of  the  opinion  might 
have  been  disposed  of  in  like  manner,  and  should  have 
been,  but  for  the  fact  that  the  agreements  seemed  to 
treat  the  point  as  controlled  by  the  particular  facts 
presented ;  and,  as  the  result  is  the  same,  no  prejudice 
can  arise  from  its  consideration  upon  the  evidence  before 
us.    The  judgment  of  the  superior  court  is 

Affibmed. 


Van  Sltkb  v.  The  Chicago,  St.  Paul  and  Kansas 

City  Railway  Company. 

■ 

1.  Bailroads :  killlsq  stock  on  biqht  of  way  :  sufficiency  of 
SVIDENCB.  Plaintiff  'a  mare  was  found  dead  in  her  pasture,  near 
to  defendant's  right  of  way,  at  a  place  where  defendant,  though 
having  the  right  to  fence,  had  neglected  so  to  do.  Her  right  hind 
leg  was  broken  above  the  hock,  and  just  below  the  stifle.  No 
bruises  were  noticed,  but  some  hair  was  off  the  leg  and  right  flank. 
There  were  hoof -prints  near,  upon  the  track.  There  was  also  a 
ditch  between  the  track  and  where  the  mare  was  found.  Between 
the  track  and  the  ditch  was  some  hair,  and  also  nearer  the  ditch 
than  the  track  was  a  hoof -mark.  In  the  ditch,  also,  there  was  a 
hoof-mark,  and  two  or  three  feet  beyond  it  were  indications  that 
an  animal  had  fallen  there.  From  that  point  to  where  the  mare 
was  found  was  a  broad  trail,  which  appeared  as  though  made  by 
dragging  her  from  that  place  to  the  place  where  she  was  found, 
but  there  were  no  indications  that  she  had  struggled  along  that 
trail.  One  of  defendant's  trains  had  shortly  before  passed  over 
the  track.  The  jiiry  found  that  the  mare  was  killed,  or- caused  to 
be  killed,  by  defendant,  while  running  a  train  on  its  road.   Held-' 

(1)  That,  considering  all  the  evidence,  and  the  circumstances 
attending  the  case  ( see  opinion ),  this  court  cannot  say  that 
it  did  not  warrant  the  finding  of  the  jury.  (See  opinion 
for  cases  distinguished.) 
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(2)  That,  if  the  death  of  the  mare  resulted  from  the  want  of  a 
fence,  defendant  was  liable,  eyen  though  she  was  not  actu- 
ally struck  by  defendant's  train.  ( Bee  Liston  v.  BaUioay 
Co.,  70  Iowa,  716.) 

2.     :  :  SEBViCB  OP  NOTICB  :  BUFFiciBNOY,    The  statutory 

notice  required  to  be  given  by  the  owner  of  stock  killed  on  a  rail- 
road, in  order  to  recover  double  damages  therefor  (Code,  sec. 
1976),  may  be  duly  served  by  the  delivery  of  a  copy  thereof 
instead  of  the  original,  as  the  statute  does  not  prescribe  the  mode 
of  service.    (Compare  McNaught  v,  Bailioay  Co,,  80  Iowa,'  888.) 

3.  Practice :  abouuent  to  juby  :  comments  upon  failure  of 
ADVERSARY  TO  REBUT  EViDEijrcB.  Where  the  evidence  of  plaintiff 
makes  &  prima-facie  case  in  his  behalf,  and  defendant  makes  no 
effort  to  rebut  it,  though  he  has  in  court  the  witnesses  by  whom 
he  might  rebut  it  if  not  true,  plaintiff 's  attorney  may  properly,  in 
argument  to  the  jury,  comment  upon  that  fact  as  being  a  tacit 
admission  of  the  truth  of  plaintiff 's  evidence. 

Appeal  from  Butler  District  Court. — Hon.  John  C. 

Sherwin,  Judge. 

FiLipD,  May  15,  1890. 

Action  to  recover  double  the  value  of  a  mare 
alleged  to  have  been  killed  by  defendant  in  operating 
its  railway.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  plaintiff.    The  defendant  appeals. 

A.  J.  Baker,  for  appellant. 

0.  A.  L.  Boszelle  and  J.  H.  Scales,  for  appellee. 

Robinson,  J. — A  mare  owned  by  plaintiff,  of  the 
value  of  ninety  dollars,  was  found  dead  near  the  rail- 
way of  defendant,  at  a  place  where  there  was  no  fence, 
but  where  the  right  to  fence  existed.  Plaintiff  claims 
that  the  death  of  the  animal  was  caused  by  a  train  of 
defendant ;  that  he  served  the  defendant  with  the  statu- 
tory notice  and  affidavit  of  such  death  more  than  thirty 
days  before  this  action  was  commenced  ;  and  that  it  is 
liable  for  double  the  value  of  the  animal  by  reason-  of  its 
neglect  to  pay  the  value  thereof.  The  verdict  and  judg- 
ment were  for  the  sum  of  one  hundred  and  eighty 
dollars. 
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I.  Appellant  contends  that  there  is  no  evidence 
of  any  contact  or  collision  of  the  mare  with  the  train ; 
1.  Railroads:  *^^*  *^^  evidence  shows  that  there  could 
on^rilhfof^  not  have  been  such  a  collision  ;  and  that 
c\llcylf'  ^^®  judgment  was  erroneous.  The  cases  of 
evidence.  Asbach  7),  Railway  Co.,  74  Iowa,  248; 
Bhines  H),  Railway  Co.,  75  Iowa,  597 ;  Brockert  t?. 
Railway  Co.,  75  Iowa,  529,  are  cited  in  support  of  its 
claims.  A  train  of  the  defendant  passed  over  its  track 
at  the  place  in  question  at  about  8: 40  o'clock  in  the 
morning  of  November  19,  1888 ;  about  two  houi*s  later 
plaintiff  received  some  notice  in  regard  to  the  mare 
from  a  section  boss  of  defendant,  and  in  a  short  time 
went  to  the  place  where  she  was  lying,  and  found  her 
dead.  The  section  boss  and  others  were  there.  The 
course  of  the  track  at  that  place  was  from  northwest  to 
southeast,  and  the  mare  was  lying  southwest  of  it, 
thirty  or  forty  feet  from  the  right  of  way.  Her  right 
hind  leg  was  broken  above  the  hock,  and  just  below  the 
stifle.  No  bruises  were  noticed,  but  some  hair  was  off 
the  leg  and  right  flank.  Upon  the  track  near  by  were 
several  hoof -prints.  Southwest  of  and  twenty  feet  from 
the  track  was  a  ditch  eighteen  inches  wide,  and  twenty- 
two  inches  deep.  Between  the  track  and  the  ditch  was 
some  hair,  and  also  nearer  the  ditch  than  the  track  was 
a  hoof -print.  In  the  ditch  there  was  a  hoof-mark,  and 
two  or  three  feet  southwest  of  it  were  indications  that 
an  animal  had  fallen  there.  From  that  point  to  the 
spot  where  the  animal  was  lying  there  was  a  broad  trail, 
which  appeared  as  though  made  by  dragging  the  mare 
from  the  spot  where  there  were  indications  that  she  had 
fallen  to  the  place  where  she  was  found,  but  there  was 
no  evidence  that  the  mare  had  struggled  along  the  trail. 
Of  that  trail  plaintiff  testified  as  follows  :  "The  path 
was  just  about  the  ordinary  length  of  a  horse,  dragged 
bodily;  not  lengthwise,  but  bodily.  From  the  place 
she  struck  there  was  not  a  hoof-print,  nor  any  kind  of 
a  mark,  that  would  show  she  had  struck  going  from  the 
place  to  where  she  was."     The  mare  was  nervous,  and 
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afraid  of  trains.  She  was  one  of  nine  horses  and  colts 
in  the  pasture,  where  she  was  found  the  morning  she 
died. 

The  defendant  insists  that  the  death  of  the  mare 
may  have  resulted  from  her  slipping  into  the  ditch 
while  running,  perhaps  in  play,  with  the  other  horses 
and  colts  ;  and  that  such  a  supposition  is  fully  as  rea- 
sonable as  the  one  advanced  by  plaintiff,  and  adopted 
by  the  jury.  Hence  that,  under  the  doctrines  announced 
in  Asbach  v.  Railway  Co,^  supra^  the  verdict  was  con- 
trary to  the  evidence.  We  do  not  think  the  claim  of 
appellant  is  well  founded.  There  is  no  evidence  that 
the  mare  had  been  running.  She  was  ''a  low,'blocky 
built"  animal,  thirteen  years  old,  blind  in  one  eye,  and 
with  foal.  The  hoof-marks  indicated  that  she  was  on 
the  railway  track,  and  thence  jumped  or  was  thrown, 
about  twenty  feet,  to  the  ditch.  The  hair  found 
between  the  track  and  ditch  is  some  indication  that  she 
was  struck  on  the  track.  Nothing  indicated  a  struggle 
at  the  ditch,  nor  at  the  place  where  she  must  have  fallen, 
just  beyond.  Ordinarily,  the  mere  breaking  of  a  leg 
would  not  cause  the  death  of  such  an  animal  until  after 
the  lapse  of  considerable  time,  if  at  all.  But  the  evi- 
dence in  this  case  shows  that  the  mare  probably  died 
where  she  fell  near  the  ditch,  and  within  a  short  time 
thereafter,  if  not  instantly,  and  almost  without  a  strug- 
gle. The  most  reasonable  and  satisfactory  conclusion 
to  be  deduced  from  these  facts  is  that  the  mare  was 
frightened  by  the  train  of  defendant,  and  jumped  from 
the  track,  or  was  struck  and  thrown  from  it  by  the 
engine,  and  that  injuries  resulted  which  caused  her 
death.  Appellant  places  much  stress  upon  the  fact  that 
the  external  evidences  of  injury  were  slight,  and  argues 
that  they  show  there  could  have  been  no  collision.  But 
the  absence  of  a  collision  would  not  relieve  defendant 
from  liability,  if  the  death  of  the  mare  resulted  from 
the  want  of  a  fence.  Liston  v.  Raihcay  Co,^  70  Iowa, 
716,  and  cases  therein  cited.  The  petition  charges  that 
defendant,  while  running  a  train  on  its  road,  killed,  or 
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caused  to  be  killed,  the  mare  in  question,  and  is  broad 
enough  to  cover  the  case  made  by  the  evidence. 

II.  Appellant  complains  of  so  much  of  the  charge 
to  the  jury  as  authorized  them  to  allow  the  plaintiff 
2  . .      double  the  value  of  the  animal  in  contro- 

nSuce*  wiffl-    versy,  in  case  they  found  him  entitled  to 
ciency.  recover,  and  that  the  statutory  notice  and 

affidavit  had  been  duly  served.  The  ground  of  the 
complaint  is  that  the  evidence  shows,  without  conflict, 
that  a  copy  of  the  notice,  instead  of  the  original,  was 
delivered  to  defendant.  No  question  in  regard  to  ser- 
vice of  the  affidavit  is  made.  The  law  provides  for  a 
notice  in  writing  to  the  railway  company,  but  the 
statute  is  silent  as  to  the  method  of  service.  It  has 
been  held  that  such  service  may  be  made  by  reading  the 
original,  and  delivering  a  copy  thereof.  McNaugM  t. 
Railway  Co..  30  Iowa,  338.  It  follows  that  the  service 
in  this  case  was  sufficient. 

III.  An  attorney  for  plaintiff,  while  making  an 
argument  to  the  jury,  was  permitted  to  comment  upon 
8.  pbaotioi:      the  fact  that  defendant  had  offered  no  evi- 

JSJrfoom^  deuce  in  regard  to  the  death  of  the  mare, 
foUuro^otPad-  audits  responsibility  therefor,  and  to  claim, 
reb^^vi^  in  effect,  that  if  defendant  was  not  liable  it 
could  have  shown  that  fact  by  its  engineer, 
and  by  witnesses  in  court.  The  remarks  were  duly 
objected  to  by  defendant,  but  its  objections  were  over- 
ruled. The  record  does  not  show  that  the  rulings  in 
question  were  erroneous.  The  evidence  for  plaintiff 
was  prima  facie  sufficient  to  establish  the  liability  of 
defendant.  Its  employes  must  have  known  whether  its 
train  in  any  manner  caused  the  death  of  the  mare.  The 
train  which  plaintiff  claims  caused  the  injury  passed 
the  place  in  question  in  daylight.  Plaintiff  was  first 
notified  that  his  mare  was  hurt  by  an  employe  of  defend- 
ant, whose  duties  required  him  to  pass  over  and  inspect 
the  track.  The  evidence  tended  to  show  that  the  animal 
was  moved,  after  she  became  helpless,  from  the  right  of 
way  of  defendant  to  the  land  of  plaintiff.    The  facts 
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shown  justify  the  presumption  that  no  one  would  have 
been  so  much  interested  in  the  moving  of  the  animal  as 
defendant.  So  far  as  the  evidence  shows,  its  employes 
were  the  first  to  discover  her  after  she  was  hurt.  The 
language  of  the  attorney  indicates  that  these  employes 
were  present  at  court,  and  no  doubt  the  court  was 
advised  as  to  the  truth  of  the  statement.  They  could 
have  shown  that  some  of  the  inferences  which  the  evi- 
dence for  plaintiff  justified,  in  the  absence  of  explana- 
tion, were  without  proper  grounds,  if  such  was  the  fact, 
but  they  remained  silent.  The  statements  of  the  attor- 
ney were  in. the  nature  of  conclusions  drawn  from  facts 
which  the  evidence  tended  to  prove,  rather  than  state- 
ments of  material  facts,  of  which  there  was  no  evidence. 
We  are  of  the  opinion  that  where  it  is  within  the  power 
of  a  party  to  an  action  to  rebut  material  evidence  of  his 
adversary,  if  it  be  false,  his  failure  to  do  so  may  justify 
the  presumption  that  it  is  true.  When  a  party  sup- 
presses evidence,  the  presumption  arises  that  its  pro- 
duction would  be  against  his  interest.  1  Greenl.  Ev., 
sec.  37  ;  1  Phil.  Ev.  602,  639 ;  2  Whart.  Ev.,  sec.  1266  ; 
Frick  V.  Barbon,  64  Pa.  St.  120.  See,  also,  State  v. 
Cleaves^  59  Me.  299.  We  conclude  that  the  attorney 
did  not  abuse  his  privilege  in  any  material  respect  in 
making  the  remarks  in  question.  The  judgment  of  the 
district  court  is  Affirmed. 

Vol.  80—40 
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Ford  v.  The  Town  of  North  Des  Moines  et  al. 

Weston  et  al.  v.  The  Same. 

Franz  et  al.  v.  The  Same. 

Smith '&  Co.  v.  Ford. 

The  Same  v.  Weston. 

The  Same  v.  Markham. 

The  Same  v.  Kennedy. 

The  Same  v.  Yeomans. 

The  Same  v.  Mogelberg  &  Franz. 

CitieB  and  Towns :  incorporation  and  extension  :  oonstttu- 

TIONAUTT    OP    statutes:     DELEGATION    OP    LEOISLATTVE    POWERS. 

If  foj  chapter  10  of  the  Code,  from  section  421  to  section  429, 
inclusiye,  in  relation  to  the  incorporation  of  cities  and  towns,  and 
the  annexation  of  territory  thereto,  any  legislative  authority  is 
delegated  to  the  district  court  ( which  is  questioned,  since  the  court 
is  invested  with  no  discretion,  judicial  or  otherwise),  still  that 
statute,  and  others  with  a  like  purpose,  cannot  be  held  to  be 
unconstitutional  on  that  ground ;  for  the  constitution  itself  pro- 
Tides  that  the  general  assembly  shall  not  pass  local  or  special 
laws  for  the  incorporation  of  cities  and  towns  (sec.  80,  art.  8 ),  and 
that  no  corporation  shall  be  created  by  special  laws,  but  that  it 
■hall  provide  by  general  laws  for  the  organization  of  all  corpora- 
tions hereafter  to  be  created.  (Sec.  1,  art.  8.  See  opinion  for 
citations.) 


:  :  :  notice  op  proceedings  in  court.    Nor 

are  such  statutes  unconstitutional  on  the  ground  that  no  provision 
is  made  therein  for  notice  of  the  proceedings  in  the  district  court 
to  be  given  to  persons  owning  property  in  the  territory  to  be 
affected  by  the  proceedings ;  because  the  court  has  no  discretion 
in  the  matter,— the  decision  of  the  question  of  incorporation  or 
annexation  being  decided  by  the  vote  of  the  people.  In  such  case 
notice  of  the  application  to  the  court  to  appoint  commissioners  is 
not  a  jurisdictional  matter.  ( Compare  Dishon  v.  Smith,  10  Iowa, 
212.) 
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8.      :  :    RECORD    of    proceedings  :    NOTICE    OP   ELECTION. 

In  proceedings  in  the  district  court  for  the  incorporation  of  a 
town,  or  the  annexation  of  territory  thereto,  under  sections  421  to 
429,  inclusive,  of  the  Code,  it  is  not  required  that  the  notice  of 
election  be  made  of  record.  It  is  sufficient  if  the  record  shows 
that  notice  was  duly  given. 

4.   :   :   FILING  UN  AUTHENTICATED  COPIES  OP  PROCEEDINGS. 

"Where  all  the  proceedings  relating  to  the  annexation  of  territory 
to  an  incorporated  town  are  regular,  and  the  town  has  assumed 
unquestioned  jurisdiction  of  the  territory,  the  annexation  is  not 
invalidated  by  the  fact  that  the  copies  of  the  proceedings  filed  in 
the  office  of  the  county  recorder,  and  of  the  secretary  of  state,  as 
required  by  section  428  of  the  Code,  are  not  certified  to  be  correct 
copies ;  especially  where  the  proper  certificates  are  supplied,  even 
after  the  sufficiency  of  the  annexation  is  called  in  question  by 
actions  commenced. 

5.     :  UNREASONABLE  EXTENSION  OP  TERRITORY.    The  extension 

of  the  limits  of  a  town,  otherwise  reasonable,  cannot  be  objected 
to  as  unreasonable,  on  the  ground  that  it  includes,  and  subjects  to 
taxation  for  municipal  purposes,  land  lying  along  a  river,  and 
subject  to  overflow. 

6.     :  PAVING  STREETS :   BRIBERY:  WHAT  IS  NOT.    The  f act  that 

*  the  members  of  a  town  council  were  induced  to  enter  into  a  con- 
tract for  the  paving  of  a  street,  by  the  agreement  of  responsible 
parties  owning  land  beyond  the  town  limits,  that  they  would  grade 
the  street  at  their  own  expense,  is  no  evidence  of  bribery  or  offi- 
cial corruption.    ( See  opinion  for  citations.) 

7.      :  TAXES  FOR  PAVING  :  NOTICE  OF  ASSESSMLNT  TO  TAXPAYERS. 

The  levy  of  a  tax  upop  the  owners  of  abutting  property  for  paving 
a  city  street  is  invalid  unless  they  have  notice  thereof  and  an 
opportunity  to  be  heard  {Qatch  v.  City  of  Des  Moines^  63  Iowa, 
718 ) ;  but  where  the  amount  can  be  ascertained  by  a  mere  mathe- 
matical calculation,  and  where  no  judgment  and  discretion  are 
required  to  be  exercised  by  the  authorities,  no  notice  is  required. 
{Amery  v.  City  of  Keokuk,  72  Iowa,  701.)  But  It  is  not  necessary 
that  the  statute  authorizing  such  assessment  provide  for  the 
notice.  That  may  be  done  by  an  ordinance  of  the  city,  and 
notice  given  according  to  such  ordinance  is  sufficient.  (See 
Oatch  V,  City  of  Des  Moines,  supra.) 

g.     :  :  STREET  NOT  A  LEGAL  HIGHWAY.    Sixth  street  in 

the  city  of  Des  Moines  extended  to  the  Des  Moines  river.  A 
bridge  company  built  a  bridge  over  the  river  at  that  point,  and 
plaintiff 's  grantor,  who  then  owned  the  land  on  the  other  side  of 
the  river,  conveyed  a  right  of  way,  sixty-six  feet  wide,  through 
the  land,  to  the  bridge  company.  This  company  sold  and  con- 
veyed the  bridge  to  the  county.    The  right  of  way  through  the 


628  SUPPLEMENT. 


Ford  V.  The  Town  of  North  Des  Moines. 


land  became  a  pablio  highway,  an  extension  of  Sixth  street,  and 
a  part  of  the  town  of  North  Des  Moines,  which  ordered  it  to  be 
paved.  Held  that  plaintiff  could  not  be  heard  to  assert  the  invalid- 
ity of  the  order  on  the  ground  that  the  street  was  not  a  public 
>        highway. 

9.  :  :  BESISTANCE :  estoppel.  Where  a  party  pur- 
chases land  abutting  upon  a  city  street,  after  the  city  has  ordered 
it  to  be  paved,  and  after  the  grading  is  wholly,  and  the  paving 
partly,  completed,  lie  cannot  be  heard  to  complain  of  the  assess- 
ment made  upon  his  property  to  pay  for  the  paving. 

Appeal  from   Polk    District    Court. — Hon,    Josiah 

Given,  Judge. 

Piled,  Mat  22,  1890. 

On  the  twenty-third  day  of  May,  1887,  the  incor- 
porated town  of  North  Des  Moines  by  its  coancil 
adopted  a  resolution  by  which  it  was  determined  that 
what  was  known  as  "  Sixth  street "  in  said  town,  from 
the  north  end  of  Sixth-street  bridge,  should  be  graded, 
curbed  and  paved.  In  pursuance  of  this  resolution,  the 
paving  of  said  street  was  awarded  to  J.  B.  Smith  &  Co., 
as  contractors.  The  street  was  paved  with  cedar  blocks, 
and  it  is  claimed  by  said  incorporated  town  and  by  said 
J.  B.  Smith  &  Co.  that  the  abutting  property,  and  the 
owners  thereof,  should  be  charged  with  the  payment  of 
said  improvement.  This  is  the  ultimate  question  to  be 
determined  in  all  of  the  above  cases.  The  appellants 
in  all  of  the  cases  are  owners  of  abutting  property. 
In  the  first  three  cases  thet  owners  therein  named  seek 
to  restrain  and  enjoin  the  assessments  made  upon  their 
lands.  In  the  other  cases  the  said  J.  B.  Smith  &  Co. 
seek  to  foreclose  certain  certificates  issued  to  them  by 
the  town  for  the  paving,  and  the  defendants  thereto  are 
the  owners  of  the  abutting  property.  The  district  court 
held  that  the  assessments  made  for  the  pavement  were 
valid  obligations,  and  rendered  judgments  and  decrees 
accordingly.  The  owners  of  the  abutting  property . 
appeal. 
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Cole^  McYey  &  Clark  and  James  M.  &  Oeo.  E. 
McCaughan^  for  appellants. 

Oatch^  Connor  <6  Weaver  and  PJiilUps  <fe  -Day,  for 
the  Town  of  North  Des  Moines. 

Cummins  &  WrigM^  for  J.  B.  Smith  &  Co. 

RoTHROCK,    C.    J. — I.     The  town   of   North  Des 
Moines  was  organized  as  a  mnnicipal  corporation  in  the 

year  1880.     In  the  year  1886  certain  pro- 

1.  CrruM  and        "       -,  v     ^      j?  u.*.  m 

towns :  incor-  ceedings    Were    had    for    the    purpose    of 

poratlon  and  jt       *- 

®oMtituSon-  ®x^®^ding  the  limits  of  the  incorporation. 
autyofrtat-  The  paving  which  is  in  controversy  was 
utwe '  owers.  ^^^^  npon  tliat  part  of  the  territory  which 
was  annexed  to  the  town  by  the  extended 
limits.  A  great  many  qnestions  are  presented  in  the 
appellants'  arguments,  which  involve  the  validity  of 
the  proceedings  for  extending  the  limits,  as  well  as 
the  action  of  the  town  council  in  the  matter  of  order- 
ing the  street  to  be  paved,  and  assessiug  the  cost  thereof 
against  the  owners  of  the  abutting  lands  and  lots.  The 
annexation  of  the  additional  territory  was  made  under 
chapter  10  of  the  Code,  from  section  421  to  section  429, 
inclusive.  It  is  unnecessary  to  set  out  these  sections  of 
the  law  in  full.  It  is  suflBcient  to  say  that  it  is  therein 
provided,  in  substance,  thatj  whenever  the  inhabitants 
of  any  part  of  any  county  not  embraced  in  any  incor- 
porated city  or  town  shall  desire  to  be  organized  into  a 
city  or  town,  they  may  apply  to  the  district  court  by 
petition  in  writing,  signed  by  not  less  than  twenty-five 
of  the  qualified  electors  of  the  territory  to  be  embraced 
in  the  proposed  incorporation,  and  that  when  such  peti- 
tion is  presented  the  court  shall  forthwith  appoint  five 
commissioners,  who  shall  call  an  election  of  the  voters 
residing  within  the  said  territory,  of  which  election 
notice  shall  be  given  by  publication  in  a  newspaper 
published  within  said  territory,  if  any  there  be,  and  by 
posting  notices  of  the  election ;  and,  if  a  majority  of 
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the  ballots  cast  at  said  election  be  in  favor  of  such 
incorporation,  the  clerk  of  said  court  shall  give  notice 
of  the  result,  and  a  certified  copy  of  all  of  the  papers 
and  record  entries  shall  be  filed  in  the  recorder's  office 
of  the  county  and  in  the  office  of  the  secretary  of  state, 
and  when  such  copies  are  filed,  and  oflicers  are  elected 
and  qualified  for  such  city  or  town,  the  incorporation 
shall  be  complete.  These  are  the  proceedings  necessary 
to  be  taken  to  form  an  original  incorporation.  It  is 
further  provided  that,  when  the  inhabitants  of  part  of 
any  county  adjoining  any  city  or  town  shall  desire  to 
be  annexed  to  such  city  or  town,  they  may  apply  by 
petition  in  writing  to  the  district  court  of  the  proper 
county,  signed  by  not  less  than  a  majority  of  the 
electors  residing  within  the  territory  proposed  to  be 
annexed  ;  and  that  like  proceedings  shall  be  had  on 
such  petition  as  are  prescribed  for  the  organization  of 
an  incorporated  town  or  city,  so  far  as  applicable. 

It  is  claimed  in  behalf  of  appellants  that  the  sec- 
tions of  the  Code  above  referred  to  are  unconstitutional 
and  void.  If  this  view  be  correct,  then  both  the  origi- 
nal incorporation  of  the  town  of  North  Des  Moines  and 
the  annexation  proceedings  are  invalid  and  void.  The 
ground  of  the  argument  is  that  the  creation  of  a  munici- 
pal corporation  is  an  exercise  ef  legislative  power,  and 
that  such  power  cannot  be  delegated  to  the  courts. 
Upon  the  general  proposition  that  exclusive  legislative 
power  cannot  be  delegated  to  courts  or  to  any  other 
authority,  there  can  be  no  dispute.  It  is  for  the  general 
assembly  alone  to  exercise  purely  legislative  power. 
Santo  V.  State,  2  Iowa,  165 ;  State  v.  Beneke^  9  Iowa, 
203 ;  Weir  v.  Cram,  37  Iowa,  649 ;  People  v.  Carpenter^ 
24  N.  Y.  86;  People  v.  Nevada,  6  Cal.  143;  Galeshurg 
V,  IlawJcinson,  76  111.  156;  Sanborn  v.  Commissioners^ 
9  Minn.  273  (Gil.  268).  But  section  30  of  article  3  of 
the  constitution  of  the  state  provides  that  "the  general 
assembly  shall  not  pass  local  or  special  laws  in  the  fol- 
lowing cases  :  *  *  *  For  incorporation  of  cities  and 
towns."     And  section  1  of  article  8  provides  that  "no 
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corpoi-ation  shall  be  created  by  special  laws,  but  the 
general  assembly  shall  provide  by  general  laws  for  the 
organization  of  all  corporations  hereafter  to  be  created, 
except  as  hereinafter  provided."  In  obedience  to  th^se 
provisions  of  the  constitution,  no  municipal  corporation 
has  been  organized  under  a  special  charter  by  any  act 
of  the  legislature  since  the  adoption  of  the  constitution, 
and  many  of  those  which  were  organized  before  that 
have  since  abandoned  their  special  charters,  and  incor- 
porated under  the  general  law ;  so  that  there  are  now 
but  three  or  four  cities  in  the  state  acting  under  special 
charters. 

By  an  act  of  the  Seventh  General  Assembly,  passed 
in  1858,  municipal  corporations  were  required  to  be 
organized  by  proceedings  in  the  county  court,  in  some 
respects  similar  to  the  proceedings  now  required  to  be 
had  in  the  district  court.  That  act,  and  laws  of  a 
similar  nature,  have  been  in  force  more  than  thirty 
years,  and  in  numerous  cases  in  this  court  their  validity 
has  been  recognized ;  and  we  may  say  further,  that,  of 
the  authorities  cited  by  counsel  on  the  question  now 
under  consideration,  we  think  that  the  case  of  Shum- 
way  V.  Bennett^  29  Mich.  451,  is  the  only  one  which  sup- 
ports the  claim  made  by  counsel ;  and  it  is  provided  by 
section  1  of  article  15  of  the  constitution  of  Michigan 
that  "corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act  except  for  munic- 
ipal purposes." 

If  the  legislature  of  this  state  may  not  by  general 
laws  prescribe  rules  and  regulations  for  the  organization 
of  municipal  corporations,  and  provide  means  for  car- 
rying the  laws  into  effect  by  conferring  upon  some  court 
or  commission  or  board,  or  some  other  agency,  the 
authority  to  ascertain  and  determine  when  the  general 
provisions  of  the  law  are  complied  with,  so  as  to  effect 
the  organization  of  the  corporation,  then  no  municipal 
corporation  can  be  created.  And  it  may  well  be  ques- 
tioned whether,  under  the  present  law,  any  legislative 
or  even  judicial  power  is  conferred  upon  the  district 
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court.  When  a  petition  has  been  presented,  signed  by 
not  less  than  a  majority  of  the  electors  residing  within 
the  territory  proposed  to  be  annexed,  the  court  has  no 
discretion,  judicial  or  otherwise.  I'he  statute  requires 
that  in  such  case  "the  court  shall  forthwith  appoint 
five  commissioners,"  who  sh^U  call  an  election,  and, 
when  the  election  has  been  held,  the  result  determines 
the  question.  This  is  not  a  question  for  the  court. 
The  court  has  the  authority  to  appoint  the  commis- 
sioners of  election,  and  nothing  more.  The  question  of 
incorporation  or  annexation,  as  the  case  may  be,  is 
determined  by  the  electors. 

In  our  opinion,  the  objection  that  the  statute  under 
consideration  is  unconstitutional  cannot  be  sustained. 
The  following  authorities  appear  to  us  to  sustain  the 
views  above  expressed:  1  Dill.  Mun.  Corp.,  sec.  41; 
Kayser  v.  Trustees^  16  Mo.  88;  Commonwealth  v. 
Judges^  8  Pa.  St.  391 ;  People  «.  Fleming^  16  Pac. 
Rep.  298;  City  of  Burlington  n.  Leehrick^  48  Iowa, 
252 ;  City  of  Wahoo  v.  Dickinson,  23  Neb.  426. 

II.  It  is  next  claimed  that  the  sections  of  the  Code 
above  cited  are  unconstitutional,  because  no  provision 

J  . .      is  made  therein  for  notice  of  the  proceed- 

^ceedhig®8°'  ings  in  the  district  court  to  the  persons 
fii  court.  owning  property  in  the  territory  proposed 
to  be  organised  into  a  corporation,  or  in  the  territory 
sought  to  be  annexed  to  an  existing  municipal  corpora- 
tion. It  is  said  by  counsel  in  argument  that  the  crea- 
tion of  a  municipality,  or  an  extension  of  the  boundaries 
of  one  already  created,  constitutes  one  step  towards  sub- 
jecting the  persons  and  property  \^ithin  the  corporate 
limits,  original  or  extended,  to  additional  burdens, 
charges,  liabilities  and  duties,  as  well  as  the  right  to 
special  privileges  and  immunities,  and  that  "it  inheres 
in,  and  is  essentially  a  part  of,  every  judicial  proceed- 
ing; that  it  is  to  be  had  upon  notice  of  some  kind  to  the 
parties  to  be  affected  by  it."  The  proposition  last 
above  stated  is  undoubtedly  correct  as  an  abstract  prin- 
ciple of  law,  but  we  think  it  has  no  application  to  the 
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proceeding  under  consideration.  As  we  have  said,  the 
court  has  no  discretion.  It  has  no  power  to  determine 
the  question  of  the  propriety  of  organizing  the  munic- 
ipality, or  annexing  territory  to  one  already  organized. 
The  question  of  organization  or  annexation  is  deter- 
mined by  the  electors  of  the  territory,  at  an  election 
called  by  the  commissioners  appointed  by  the  court. 
In  DisJion  v.  Smithy  10  Iowa,  212,  which  was  a  proceed- 
ing to  determine  the  legality  of  the  steps  taken  for  the 
removal  of  a  county-seat,  it  was  held  that  the  failure  to 
give  notice  of  the  presentation  of  a  petition  for  an  elec- 
tion was  not  jurisdictional.  The  court  said :  **  It  is  an 
error  to  regard  this  as  a  jurisdictional  matter.  This 
idea  pertains  to  cases  where  the  court  acts  judicially, 
and  in  matters  between  party  and  party,  and  not  to 
one  *  *  *  which  is  a  vote  of  the  people."  If  the 
failure  to  give  a  notice,  which  is  required  by  statute,  is 
not  jurisdictional,  surely  a  statute  which  does  not  pro- 
vide for  notice  ought  not  to  be  held  to  be  unconstitu- 
tional. 

III.  It  is  further  urged  that  there  are  certain 
defects  in  the  proceedings  for  anne:xation  which  are 
fatal  to  the  validity  thereof.  One  of  these  alleged 
defects  is  that  it  does  not  appear  that  a  majority  of  the 
electors  residing  within  the  territory  proposed  to  be 
annexed  signed  the  petition  for  annexation.  This 
objection  does  not  appear  to  us  to  be  sustained  by  the 
record.  It  was  recited  in  the  order  appointing  the 
commissioners  that  a  majority  of  the  legal  voters  had 
signed  the  petition,  and  the  record  further  shows  that 
this  recital  was  based  upon  proper  proof  of  that  fact. 

IV.  The  record  does  not  contain  the  notices  of  the 
election.    This  is  claimed   to  be  a  fatal  defect.     The 

statute  does  not  require  that  the  notices  of 
*  i^o'rd^'pro-  electiou  shall  be  made  of  record.     The  coni- 

ceedings :  no-         .      .  •        .  t_    •  _i.    j.       xv 

ticeofeieo-     missiouers,   in  their  report  to  the   court, 
stated  that  they  "held  an  election,  partici- 
pated in  by  the  electors  of  said  territory,  after  due  and 
legal  notice  thereof  being  given  as  by  law  required;" 
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and  the  evidence  shows  that  the  notices  were  served  in 
substantial  compliance  with  the  law. 

V.  It  appears  that,    before    the   paying  in  con- 
troversy was  ordered,  copies  of  the  annexation  proceed- 
ings were  filed  in  the  office  of  the  county 

'  filing  unaa-  recorder  and  the  office  of  the  secretary  of 
copies  of  state,  as  required  by  section  428  of  the 
Code.  But  they  were  not  'certified  as  cor- 
rect copies  of  the  annexation  proceedings.  This  appears 
to  us  to  be  the  only  real  defect  in  the  whole  proceed- 
ings. But  we  regard  it  as  a  mere  defect,  and  not  in  any 
manner  affecting  the  validity  of  the  annexation.  The 
proper  copies  were  actually  filed. .  The  town  of  North 
Des  Moines  assumed  jurisdiction  over  the  annexed 
territory  without  question  or  objection.  The  territory 
annexed  was  in  fact  a  part  of  the  town,  and  the  only 
defect  was  the  absence  of  the  certificate  or  evidence  of 
the  correctness  of  the  copies  filed  in  the  office  of  the 
recorder.  After  these  actions  were  commenced,  the 
proper  certificates  were  filed,  the  proof  of  the  correct- 
ness of  the  copies  was  supplied,  and  what  appears  to  us 
to  have  been  a  technical  defect  was  cured. 

VI.  It  is  claimed  that  the  boundaries  of  the  t^erri- 
tory  annexed  show  an  unreasonable  extension  of  the 
5  .  ^^^^    city  limits,  and  make  the  subjecting  of  the 

teSSono?"  property  to  taxation  for  abutting  streets 
territory.  unconstitutional.  It  appears  that  the  Des 
Moines  river  runs  through  the  territory  annexed  ;  that 
the  lands  and  lots  of  appellants  are  on  the  north  side  of 
the  river;  and  that  some  of  the  land  is  at  times  subject 
to  overflow  from  the  river.  This  is  no  reason  why  it 
should  not  be  annexed  to  the  town  of  North  Des 
Moines.  If  it  is  a  valid  objection,  then,  whenever  a 
city  or  town  is  located  on  both  sides  of  a  river,  the  bot- 
tom lands  should  not  be  included  in  the  municipality, 
because  the  land  may  be  subject  to  overflow.  There 
was  no  unreasonable  nor  even  improper  extension  of 
the  limits  of  the  town.  This  is  apparent  from  subse- 
quent events.     The  land  north  of  that  owned  by  the 
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appellants  was  at  that  time  laid  out  in  lots,  streets  and 
alleys,  and  since  that  all  this  territory,  including  the 
whole  of  North  Des  Moines,  has  been  annexed  to  the 
city  of  Des  Moines.  The  appellants  have  no  more  right 
to  exemption  from  municipal  taxes  and  assessments 
than  property- owners  in  East  Des  Moines  had  before 
the  bottom  land  from  Capitol  Hill  to  the  river  was 
reclaimed  from  overflow. 

VII.     It  is  urged  that  the  paving  in  question  was 
secured  to  be  ordered  by  the  council  by  bribery.     Xt 

g  rpavinj?     appears  that  the  paving  was  ordered  by  a 

S^J'fwiatii"  resolution    of   the    town    council    on   the 
^^'-  twenty -third  day  of   May,   1887.     It    was 

provided  in  the  resolution  that  *'said  improvements, 
including  all  grading,  be  done  without  expense  to  the 
town."  The  town  was  out  of  money,  and  in  debt. 
TJiree  persons  who  owned  land  north  of  that  owned  by 
appellants  were  largely  interested  in  having  the  street 
paved.  Before  the  contract  for  paving  was  let,  they 
entered  into  a  bond,  by  which  they  bound  themselves 
to  grade  the  street,  and  this  undertaking  on  their  part 
induced  the  members  of  the  council  to  make  the  con- 
tract with  Smith  &  Co.  to  do  the  paving.  The  obligors 
in  the  bond  performed  the  contract  and  graded  the 
street  at  an  expense  to  themselves  of  some  twenty-three 
hundred  dollars.  The  evidence  shows  that  there  was 
no  secrecy  about  the  transaction.  It  was  all  done  in  an 
open  and  public  manner,  after  being  fully  and  publicly 
canvassed  and  discussed  at  a  meeting  of  the  council. 
Under  these  circumstances,  the  claim  that  the  council 
was  bribed  to  let  the  contract  cannot  be  sustained. 
Donations  made  in  aid  of  public  enterprises,  such  as  the 
removal  of  county-seats,  the  location  of  public  institu- 
tions and  institutions  of  learning,  and  the  like,  are  not 
bribery  nor  official  corruption.  Dishon  v.  Smithy  10 
Iowa,  212 ;  Hawes  v.  Miller^  66  Iowa,  396 ;  Copeland  v. 
Fackard,  16  Pick.  217;  1  Dill.  Mun.  Corp.,  sec.  458; 
CrocJiet  V.  City  of  Boston^  6  Cush.  182. 
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VIII.  It  is  urged  that  the  levy  of  the  assessment 
or  tax  was  so  defective  as  to  avoid  its  legality.     It  is 

argued    that,   as    the    statute    authorizing 
'  paving :  no-     incorporated  towns  to  pave  does  not  pre- 

tiiofi  or  a8S68S~  . 

menttotax-  scrfbe  uotice  to  property-owuers,  towns 
have  no  power  either  to  provide  for  notice 
or  give  notice  to  property-owners,  and  the  notices  act- 
ually given  were  not  sufficient.  It  was  held  in  Gaich  v. 
City  of  Des  Moines^  63  Iowa,  718,  that  the  property- 
owner  is  entitled  to  such  notice.  But  it  is  said  in  that 
case  that  ''the  law  does  not  provide  for  notice  to  be 
given  to  the  owner ;  but  it  does  not  follow  that,  by  rea- 
son of  this  omission  in  the  laws,  a  city  council,  or  other 
board  of  officers  authorized  to  assess  property  for  taxa- 
tion, may  not,  by  ordinance  or  otherwise,  provide  for 
some  notice  of  the  assessment  to  be  given,  that  the 
owner  of  the  property  may  appear  and  show  cause  why 
the  assessment  should  not  be  binding  and  conclusive 
upon  him.  All  that  he  can  require  is  that  he  shall 
have  an  opportunity  at  some  time  to  be  heard  in  the 
matter,  before  the  assessment  attaches  and  becomes  a 
Jien  upon  his  property."  The  town  of  North  Des 
Moines,  by  an  ordinance,  provided  for  the  service  of 
notice  upon  the  abutting  owner,  and  the  evidence  shows 
that  all  of  these  appellants  were  duly  notified  of  the 
assessments  made  upon  their  property,  and  that  they 
had  an  opportunity  to  be  heard  in  resistance  of  the 
amount  assessed  against  their  land  and  lots ;  and  it  is 
to  be  remembered  that,  where  the  amount  can  be  ascer- 
tained by  a  mere  mathematical  calculation,  and  where 
no  judgment  and  discretion  are  required  to  be  exercised, 
no  notice  of  the  assessment  is  necessary.  Amery  ©. 
City  of  Keokuk,  72  Iowa,  701. 

IX.  Appellants  contend  that  there  was  no  public 
highway  upon  which   the  pavement  was  laid.      The 

, .       evidence  upon  the  question,  as  we  view  it, 

'  street  not  a     establishes    the    following    facts :     Sixth 

legal  uighway. 

street  in  the  city  of  Des  Moines  extended 
through  North  Des  Moines  to  the  river.    In  the  year 
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1885  or  1886  the  street  was  paved  to  the  river,  and  a 
wagon  bridge  was  built  over  the  river  by  a  private 
corporation.  At  that  time  the  land  now  owned  by 
appellant  Ford  was  used  as  farm  land.  It  was  not  laid 
out  in  lots,  streets  and  alleys  ;  but  his  grantor,  who 
then  owned  the  land,  conveyed  to  the  bridge  company 
a  right  of  way  through  the  land,  sixty -six  feet  wide. 
The  bridge  company,  by  writing,  gave  the  bridge  to  the 
public,  and  filed  the  writing  with  the  board  of 
supervisors,  in  consideration  of  thirteen  hundred 
dollars  paid  by  the  county.  The  right  of  way  through 
the  land  became  a  public  highway,  and  was  actually 
an  extension  of  Sixth  street.  When  the  town  of 
North  Des  Moines  ordered  it  to  be  paved,  it  adopted 
it  and  recognized  it  as  a  street,  and  we  think  that  Ford 
cannot  now  be  allowed  to  claim  that  it  is  not  a  public 
highway. 

The  foregoing  considerations  dispose  of  every  mate- 
rial question  in  all  the  cases.     It  may  be  that  some  of 

.       the  objections  made  by  counsel  for  appel- 

j^stance:  lauts  ought  uot  to  have  been  entertained,  as 
they  are  in  the  nature  of  collateral  attacks 
upon  the  annexation  proceedings,  which  could  only  be 
questioned  in  a  proceeding  by  quo  warranto  ;  and  there 
is  a  very  grave  question  as  to  whether  the  several  cases 
are  so  abstracted  and  presented  as  to  entitle  appellants 
to  be  heard  in  this  court.  We  thought  it  better,  how- 
ever, to  dispose  of  the  causes  upon  their  merits,  and 
upon  the  points  made  by  appellants'  counsel.  In  con- 
clusion, we  have  to  say  that  these  assessments  are 
manifestly  just  as  to  all  the  appellants  except  Ford. 
The  amount  assessed  against  him  is  about  seven  thou- 
sand dollars  ;  but  if  it  is  a  hardship,  he  brought  it  upon 
himself.  He  purchased  the  land  in  the  month  of 
October,  1887,  after  all  the  grading  had  been  completed, 
and  when  part  of  the  pavement  had  been  laid.  He 
bought  a  lawsuit,  and  commenced  the  suit  himself. 
The  judgments  and  decrees  of  the  district  court  will  be 

Affirmed. 
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80    638 

ji«  M6  Carson  v.  The  Iowa  City  Gaslight  Company  et  al. 

Bloom  v.  The  Same. 

1.  Corporations :  ultba-virbs  contract  :  right  of  stockholders 
TO  RESTRAIN,  The  plaintiffs  in  these  cases  were  largely  interested 
in  a  company  organized  for  the  purpose  of  lighting  the  city  of 
Iowa  City  with  electricity.  The  defendant  gaslight  company  had 
no  authority  to  engage  in  the  manufacture  and  sale  of  that  form 
of  light,  hut  it  nevertheless  entered  into  an  tUtra-virea  contract 
with  the  city  for  that  purpose.  There  was  a  rivalry  between  the  two 
companies,  and  plaintiffs,  with  a  view  to  defeat  the  execution  of 
'  the  ultra-vires  contract,  purchased  a  large  number  of  shares  of  the 
stock  of  the  gaslight  company,  which  the  president  thereof  ( the 
owner  of  the  shares )  had  pledged  to  secure  a  loan,  and  which,  upon 
his  failure  to  redeem  them,  the  pledgee  sold  under  the  terms  of  the 
contract  of  the  loan.  The  tdtra-vires  contract  was  as  yet  wholly 
unexecuted.  Held  that  plaintiffs,  as  stockholders-  by  virtue  of 
such  purchase,  had  the  right  to  enjoin  the  execution  of  the  ultra- 
vires  contract,  and  the  expenditure  of  any  money  in  reference 
thereto,  and  that  the  officers  of  the  gaslight  company  could  not 
defeat  that  right  by  refusing  to  transfer  the  stock  on  the  books  of 
the  company,  but  that  equity  would  compel  such  transfer,  and  the 
recognition  of  plaintiffs  as  the  owners  of  the  stock. 

2.  Fledge :  sale  of  bt  pledgee  :  private  sale  under  contract  : 
ADEQUACY  OF  CONSIDERATION.  The  owner  of  five  hundred  shares 
of  the  common  stock  of  a  corporation,  of  the  face  value  of  fifty 
thousand  dollars,  but  which  represented  no  real  value  in  property, 
and  which  would  draw  dividends  only  after  an  annual  dividend 
of  six  per  cent,  should  be  paid  upon  the  preferred  stock,  which  was 
equal  to  the  full  value  of  the  company's  assets,  pledged  such  shares, 
with  other  stocks  of  the  face  value  of  fifty-one  thousand  dollars, 
to  secure  a  loan  of  thirty  thousand  dollars.  The  contract  of  pledge 
permitted  the  pledgee,  upon  a  failure  to  pay  the  loan  when  due,  to 
sell  the  shares,  without  advertisement  or  notice,  at  public  or 
private  sale.  The  loan  was  overdue,  and  the  pledgee  had  repeat- 
edly, but  in  vain,  demanded  payment  for  more  than  six  weeks, 
when  he  sold  the  five  hundred  shares  of  stock  at  private  sale, 
without  notice,  for  the  sum  of  seven  thousand  dollars.  Held  that 
the  sale  was  valid,  being  in  compliance  with  the  terms  of  the  con- 
tract, and  that,  considering  the  uncertain  value  of  the  stock,  it 
cocld  not  be  held  void  on  the  ground  that  the  consideration  was 
Inadequate, 
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Appeal  from  Johnson  District  Court. — Hon.   S.   H. 

Fairall,  Judge. 

Filed,  May  23,  1890. 

These  cases  were  submitted  upon  the  same  abstracts 
and  arguments,  and  involve  the  same  questions,  and 
they  will  be  determined  in  one  opinion.  They  are 
actions  in  chancery,  and  involve  the  ownership  of  fifty 
thousand  dollars  of  stock  in  the  Iowa  City  Gaslight 
Company,  a  corporation  organized  under  the  laws  of  this 
state,  and  other  questions  pertaining  to  certain  acts  of 
the  incorporation  and  its  officers.  There  were  decrees 
for  the  plaintiffs,  and  defendants  appeal. 

A.  E.  Smsher  and  Baker  &  Ball^  for  appellant.     - 

Ranch  &  Wade  and  Joe  A.  Edwards^  for  appellees. 

RoTHROCK,  C.  J. — I.  Before  proceeding  with  a 
statement  of  the  matters  in  controversy  in  the  case,  Ave 
deem  it  proper  to  say  that  the  abstract  of  appellants  as 
presented  in  this  court  is  not  really  an  abstract,  but 
appears  to  be  a  mere  copy  of  the  transcript.  It  contains 
one  hundred  and  seventy-five  pages  of  closely-printed 
matter.  Our  first  thought,  upon  examining  the  abstract, 
was  to  set  aside  the  submission,  and  order  that  a 
proper  abstract  be  tiled ;  but,  as  it  appeared  to  us  that 
the  decrees  of  the  district  court  must  be  affirmed,  and 
appellants  would  be  required  to  pay  the  necessary  costs 
made  in  any  event,  it  would  not  abridge  our  labor  to  be 
required  to  take  up  and  consider  the  case  at  a  future 
time.  It  is  further  to  be  said  that  the  case  is  important 
in  the  amount  involved,  and  we  suppose  that  counsel 
for  appellants  were  desirous  that  all  the  facts  should  be 
duly  presented  to  the  court. 

It  appears  from  the  record  that  on  the  second  day 

of  January,  1888,   the  defendant    J.  K.  Graves,  with 

1.  Corpora-        ^^®  ^'   ^'  Grraves,  cxecuted  and  delivered 

VSS!'iS^'    *o  ^^^  First  National  Bank  of  Chicago  an 

iSckiioi^en'  instrunxent  in  writing,  of  which  the  follow. 

to  restrain.        jj^g  Jg  g^  ^..^py  . 


n 
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"115,000.  Chicago,  January  2,  1888. 

''Four  months  after  date,  we  promise  to  pay  to  the 
order  of  the  First  National  Bank  of  Chicago,  at  their 
office,  fifteen  thousand  dollars,  for  value  received,  with 
interest  at  the  rate  of  seven  per  cent,  per  annum  after 
date,  having  deposited  with  said  bank  as  collateral 
security  for  payment  of  this  liability  of  ours  to  said 
bank,  due  or  to  become  dne,  or  that  may  be  hereafter 
contracted,  the  following  property,  viz. : 

250  shares  American  Coal  Co $25,000 

264  shares  Western  Union  Fuel  Co 26,400 

500  shares  Iowa  City  Gaslight  Co 50,000 

The  market  value  of  which  is  now  $ ,  with  the 

right  to  call  for  additional  security  should  the  same 
decline ;  and,  on  failure  to  respond,  this  obligation  shall 
be  deemed  to  be  due  iand  payable  on  demand,  with  full 
power  and  authority  to  sell  and  assign  and  deliver  the 
whole  of  said  property,  or  any  part  thereof,  or  any 
additions  thereto,  at  any  broker's  board  or  at  public  or 
private  sale,  at  the  option  of  said  bank  or  its  assigns, 
and  with  the  right  to  be  purchasers  themselves  at  such 
broker's  board  or  public  sale,  on  the  non-performance 
of  this  promise,  or  the  non-payment  of  any  of  the 
liabilities  above  mentioned,  or  at  any  time  or  times 
thereafter,  without  advertisement  or  notice,  and,  after 
deducting  all  legal  or  other  costs  and  expenses  for  col- 
lection, sale  and  delivery,  to  apply  the  residue  of  the 
proceeds  of  such  sale  or  sales  so  to  be  made  to  pay 
any,  either  or  all  of  said  liabilities,  as  said  bank  or  its 
president  or  cashier  shall  deem  proper,  returning  the 
overplus  to  the  undersigned. 

"J.  K.  Graves. 

*'R.  E.Graves." 

On  the  fourth  day  of  February,  1888,  a  note  in  like 
amount  was  given  by  said  parties  to  said  bank.  It  was 
in  the  same  form  as  the  instrument  above  set  out, 
and  the  same  stocks  were  pledged  for  ita  payment. 
These    notes    represented  a  loan  of   thirty  thousand 
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dollars  made  by  said  bank  to  said  J,  K.  Graves.  It 
was  an  ordinary  bank  loan,  made  on  the  eighth  day  of 
January,  1885  ;  and  the  notes  above  described  were  the 
ninth  renewals  of  the  loan.  No  part  of  the  principal 
sum  was  paid  at  any  renewal.  The  notes  were  all 
made  on  four  months'  time,  and  the  said  stocks  were 
originally  pledged  as  security  for  the  loan,  and  they 
remained  as  security  through  all  the  renewals.  It  will 
be  observed  that  the  note  above  set  out  became  due  on 
the  fifth  day  of  May,  1888.  The  other  note,  for  fifteen 
thousand  dollars,  became  due  one  month  later. 

The  Iowa  City  Gas  Company,  by  its  articles  of 
incorporation,  is  empowered  to  manufacture  "gas,  coke 
and  coal  tar,"  and  sell  the  same,  in  Iowa  City.  It  has  no 
authority  to  carry  on  any  other  business  or  engage  in 
any  other  enterprise.  On  the  fifteenth  day  of  Decem- 
ber, 1888,  it  entered  into  a  contract  with  the  city  of 
Iowa  City,  by  which  it  agreed  to  establish  an  electric- 
light  system,  and  light  the  streets  of  the  city  with 
electricity."  The  contract  set  out  in  full  the  agreement 
of  the  parties,  Including  all  details  as  to  the  number 
and  kinds  of  electric  lights  to  be  furnished,  and  the 
price  to  be  paid  therefor.  The  defendant  Graves  was 
the  president,  principal  stockholder,  and  manager,  of 
the  gas  company.  It  was  organized  in  1882  upon  a  stock 
basis  of  one  hundred  thousand  dollars.  There  were  fifty 
thousand  dollars  of  preferred  stock,  and  the  fifty 
thousand  dollars  of  common  stock,  which  was  after- 
wards pledged  to  secure  the  said  loan  of  thirty  thou- 
sand dollars  from  the  First  National  Bank  of  Chicago. 
When  the  company  was  organized,  it  bought  a  gas  plant 
at  Iowa  City,  for  which  it  paid  forty  thousand  dollars  in 
the  preferred  stock  of  the  new  company.  This  absorbed 
all  of  the  preferred  stock  but  ten  thousand  dollars. 
Some  repairs  and  betterments  were  made  to  the  old 
plant,  but  not  to  any  considerable  extent,  so  that  the 
fifty  thousand  dollars  of  common  stock  did  not  repre- 
sent anything  of  real  value.  It  was  issued  without  the 
payment  of  anything  therefor,  either  by  Graves  or  any 
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one  else.  It  had  no  value  founded  upon  any  considera- 
tion paid  therefor.  Its  value  depended  upon  the 
future  net  earnings  of  the  corporation  over  and  above 
six  per  cent,  annual  dividends,   which  was  guaranteed  ! 

to  be  paid  on  the  preferred  stock. 

Some  time  before  the  contract  was  made  to  furnish  | 

the  city  with  electric  lights,  an  electric-light  company 
was  organized  at  Iowa  City,  in  which  the  plain tiflfs 
Carson  and  Bloom  were  largely  interested.  There  was 
a  rivalry  between  the  two  companies  as  to  which  should 
furnish  the  city  with  light.  An  attempt  was  made  to 
compromise  the  matter.  It  was  conceded  that  the  gas 
company  had  agreed  to  furnish  the  electric  lights  at  a 
lessr  sum  than  would  be  remunerative  to  any  company. 
No  compromise  was  effected,  and  the  plaintiff  Carson 
went  to  Chicago,  and,  on  the  twenty-second  day  of 
December,  1888,  he  purchased  the  fifty  thousand  dollars 
of  gas  stock  from  the  said  First  National  Bank  for 
seven  thousand  dollars,  took  an  assignment  of  the 
certificates  of  stock,  and,  upon  his  return  to  Iowa  City, 
assigned  one-half  thereof  to  the  plaintiff  Bloom.  The 
certificates  were  presented  to  the  secretary  of  the  gas 
company  with  the  request  that  the  stock  be  transferred 
to  the  plaintiffs  upon  the  books  of  the  company,  which 
the  secretary,  under  the  direction  of  Graves,  refused  to 
do.  Graves  claimed  that  the  purchase  of  the  stock  by 
Carson  was  illegal  and  void,  and  he  tendered  to  Carson 
the  sum  of  seven  thousand  dollars  and  interest,  and 
demanded  the  certificates,  which  were  refused  by  Carson ; 
and  these  actions  were  commenced  to  compel  a  transfer 
of  the  stock  to  the  plaintiffs,  and  to  require  the  oflBcers, 
agents  and  servants  of  the  gas  company  to  recognize 
the  plaintiffs  as  the  owners  of  the  said  fifty  thousand 
dollars  of  stock,  and  to  restrain  the  gas  company,  its 
officers  and  agents,  from  performing  said  electric  light 
contract,  and  to  restrain  the  said  gas  company  from 
incurring  any  indebtedness  for  any  purpose,  except  for 
the  proper  and  necessary  expenses  of  making  gas  in 
Iowa  City,  and  restraining  said  company  from  buying 
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apparatus,  machinery,  or  in  any  manner  increasing  the 
expenses  or  liabilities  of  the  company  for  carrying 
out  said  electric-light  contract.  The  defendant  Graves 
insisted  on  the  trial  that  the  purchase  of  the  stock  by 
Carson  was  void,  because  Carson  and  Bloom,  at  the  time 
of  the  negotiations  for  a  settlement  of  the  controversy 
as  to  which  company  should  furnish  the  electric  light, 
agreed  and  promised  Graves  that  they  would  loan  him 
seven  thousand  dollars  to  take  up  the  stock  pledged  to 
the  bank.  This  is  denied  by  Carson  and  Bloom ;  and, 
without  setting  out  the  evidence,  it  is  suflBcient  to  say 
that,  conceding  that  the  fact  in  controversy  is  materia], 
we  do  not  think  it  is  established  by  the  evidence.  It  is 
also  claimed  that  Carson  and  Bloom  acted  in  bad  faith 
with  Graves ;  that,  in  the  course  of  the  negotiations, 
they  learned  from  Graves  that  the  stock  in  questioh 
was  pledged  to  the  bank ;  and  that  they  betrayed  and 
deceived  him  by  going  to  Chicago  and  purchasing  it 
from  the  bank  at  much  less  than  its  real  value.  This 
charge  of  bad  faith  is  elaborately  presented  in  the 
record  and  in  argument.  It  is  to  be  conceded  that 
Graves  did  not  know  that  Carson  intended  to  buy  the 
stock,  and  that  in  that  respect  he  was  deceived.  But 
the  unbiased  reader  of  the  evidence  will  arise  from  its 
perusal  with  a  firm  conviction  that  these  parties  dealt 
with  each  other  at  arms-length.  It  must  be  conceded 
that  the  gas  company  had  no  power  to  contract  with  the 
city  to  furnish  electric  lights.  It  made  a  void  contract 
with  the  city  to  furnish  lights  at  less  cost  than  they 
could  be  furnished,  for  no  other  purpose  than  to  coun- 
teract the  rivalry  of  the  electric-light  company,  repre- 
sented by  Carson  and  Bloom.  It  was  to  be  expected 
that  Carson  and  Bloom  would  defeat. the  contract  if 
they  could,  and  they  had  the  undoubted  right  to  do  so. 
They  had  the  right  to  purchase  every  dollar  of  the  gas- 
company  stock  from  any  holder  of  the  certificates  of 
stock  who  had  the  right  to  sell  the  same ;  and  the 
charge  that  they  abused  the  confidence  of  Graves  by 
using  information  acquired  from  him,  that  stock  was 
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pledged  to  the  bank,  is  not  sustained  by  the  evidence. 
Carson  knew  that  fact  long  before  there  were  any 
negotiations  between  the  two  companies.  It  is  claimed, 
however,  that  Carson  and  Bloom  have  no  right  to  ques- 
tion the  electric-light  contract  made  between  the  gas 
company  and  the  city,  because  it  was  made  and  com- 
pleted before  Carson  purchased  the  stodk  of  the  bank. 
But  it  was  ultra  vires,  was  not  i^erformed,  and  if  the 
bank  had  the  right  to  sell  stock  to  Carson,  the  company 
could  not,  by  wrongfully  refusing  to  transfer  the  stock 
on  the  books  of  the  company,  prevent  Carson  and 
Bloom,  his  assignee,  from  demanding  that  the  contract 
with  the  city  be  canceled.  We  might  cite  authority 
sustaining  this  proposition,  but  it  is  unnecessary. 

We  have  thus  disposed  of  every  material  question 
in  the  case  but  one,  which  we  will  now  proceed  to 
consider. 

II.  The  question  referred  to  is,  did  the  bank,  as 
pledgee  of  the  stock,  have  the  right  to  sell  the  same  to 

Carson  for  seven  thousand  dollars?  It  is 
*'  S'bypledSlS:  iusisted  by  counsel  for  appellants  that  the 
undercon-*  Sale  was  made  by  the  bank  without  any 
<maoyofoon-  demand  on  Graves  for  the  payment  of  the 
en  on.  j^Qtes,  and  that  a  demand  was  necessary  to 
authorize  a  sale.  Counsel  have  discussed  at  length  the 
question  whether  a  demand  was  necessary.  We  must 
be  excused  from  entering  upon  an  examination  of  that 
question.  We  find  from  the  evidence  that  a  demand 
was  made  for  the  payment  of  these  notes  long  before 
the  sale.  The  note  above  set  out  became  due  in  May, 
1888,  and  Carson  bought  the  stock,  December  22,  in 
the  same  year.  For  several  weeks  before  Carson  made 
the  purchase,  the  bank  had  been  urging  Graves  to 
make  a  settlement  or  payment  of  the  notes.  An  agent 
was  sent  to  Iowa  City  to  investigate  as  to  the  value 
of  the  gas  stock.  The  bank  offered  to  take  twenty 
thousand  dollars  in  full  payment  of  the  thirty  thou- 
sand dollars  and  interest,  and  urged  Graves  to  close  up 
the    transaction.     These  facts  are   shown  by  written 
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correspondence  between  the  bank  and  Graves.  It  is  true 
that  the  word  "demand"  was  not  used  in  any  letter 
from  the  bank  to  Graves.  This  was  not  necessary.  The 
whole  correspondence  shows  that  the  bank  was  pressing 
Graves  for  payment,  and  that  he  was  making  efforts  to 
raise  the  money.  In  the  face  of  these  facts,  counsel 
ought  not  to  ask  this  court  to  determine  the  abstract 
question  whether,  under  such  a  written  pledge  as  this, 
a  demand  was  necessary.  The  question  is  not  in  the 
case.  It  is  further  claimed  that  no  notice  was  given  by 
the  bank  to  Graves  that  a  sale  of  the  stock  would  be 
made.  This  was  not  necessary,  because  the  written 
pledge  expressly  waives  notice.  It  is  urged  that  this 
does  not  mean  notice  to  Graves,  but  public  notice.  A 
mere  reading  of  the  writing  is  a  sufficient  answer  to  this 
objection. 

We  have,  then,  a  contract  of  pledge  where  no  notice 
of  the  sale  was  required,  and  where  a  demand  for  pay- 
ment was  made  and  frequently  repeated  for  more  than 
six  weeks  before  the  sale.  At  common  law,  in  the 
absence  of  stipulation  between  the  parties  to  the  con- 
trary, a  sale  of  the  thing  pledged  must  be  at  public 
auction.  But,  where  the  parties  stipulate  in  the  writ- 
ing making  the  pledge  that  the  sale  may  be  private, 
without  notice,  and  without  demand,  a  sale  made  in  the 
manner  provided  for  by  the  contract  is  valid.  See 
Jones,  Pledges,  sees.  602-615.  There  is  no  reason  why 
the  parties  may  not  waive  the  requirements  of  demand 
and  notice ;  and,  although  counsel  have  cited  many 
authorities,  there  is  not  one  of  them  which  holds  that 
these  requirements  may  not  be  waived  by  the  contract. 

It  is  claimed  that  the  sale  was  void  because  it  was 
for  a  grossly  inadequate  sum.  It  is  not  shown  that 
there  was  any  collusion  between  the  officers  of  the  bank 
and  Carson,  nor  that  the  bank  was  in  any  way  influenced 
by  statements  or  representations  made  by  Carson.  It  is 
true  there  is  evidence  to  the  effect  that  the  stock  was  of 
the  value  of  thirty  thousand  dollars,  or  more,  and  then, 
again,  there  is  evidence  that  it  had  no  market  value. 
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The  bank  was  fully  aware  of  the  situation.  As  we  have 
said,  an  agent  was  sent  to  Iowa  City  for  the  very  pur- 
pose of  ascertaining  its  value.  A  most  potent  fact  as 
bearing  upon  its  value  is  that  the  bank  urged  and 
insisted  that  Graves  should  pay  twenty  thousand  dol- 
lars >in  full  discharge  of  the  debt,  and  take  back  the 
pledged  stocks.  The  fact  that  the  gas  company  had 
just  made  a  contract  which  it  had  no  power  to  perform 
would  have  a  marked  effect  upon  the  value  of  the 
common  stock.  But,  above  all,  this  was  stock  which 
was  issued  without  anything  in  money  or  property 
being  paid  therefor.  The  holder  of  it  is  entitled  to  no 
dividend  unless  the  net  earnings  amounted  to  more 
than  six  per  cent,  on  the  preferred  stock.  Whether  it 
had  any  real,  actual,  substantial  value,  no  man  could 
tell.  Any  estimate  as  to  its  value  was  purely  specu- 
lative. In  our  opinion,  the  decree  of  the  district  court 
should  be  Affirmed. 


The  Citizens'  State  Bank  v.  Abbott. 

Chattel  Mortgage :  adverse  interest  in  chattels  under  contract: 
RIGHT  OF  POSSESSION.  Defendant  entered  into  a  contract  with  O. 
by  which  he  was  to  buy  cattle  and  ship  them  to  6.,  and  G.  was  to 
BeU  them  and  return  to  defendant  the  purchase  money,  with  one- 
half  the  net  profits.  G.*s  interest  in  the  profits  was  spoken  of  as 
a  "commission"  to  be  paid  him  by  defendant,  but  it  was  further 
understood  that  defendant  might  draw  upon  G.  for  the  cost  of  the 
cattle  whenever  he  needed  the  money.  In  the  transaction  of  the 
business,  defendant  drew  upon  G.  for  the  cost  of  the  cattle  upon 
•ach  shipment,  and  the  drafts  were  paid  by  the  plaintiff  bank, 
which  took  a  mortgage  from  G.  upon  the  cattle  for  security.  Held 
that  this  amounted  to  a  payment  by  G.  for  the  cattle,  and  that  he 
became  the  owner  thereof,  subject  only  to  defendant's  right  to  his 
share  of  the  profits  when  they  were  sold,  and  that,  whatever  right 
defendant  might  have  to  enforce  that  right,  he  was  not  entitled  to 
the  posseesion  of  the  cattle  as  against  plaintiff 's  mortgage ;  whio*^ 
is  the  only  question  involved  in  this  case. 

Appeal  from   Pottawattamie   District    Court. — Hon. 

C.  F.  LooFBOURow,  Judge. 
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Filed,  May  24,  1890. 

The  plaintiff  is  a  corporation  doing  a  banking  bus- 
iness at  Council  Bluffs,  Iowa.  In  1887,  the  defendant  was 
engaged  in  buying  and  shipping  cattle  to  one  A.  Green- 
ameyer,  at  Council  Bluffs.  As  the  shipments  of  cattle 
were  made,  defendant  would  draw  on  Greenameyer 
through  the  bank  at  Iowa  City,  and  the  drafts  would  be 
paid  by  the  plaintiff  bank.  These  drafts  were  drawn  on 
the  day  a  shipment  was  made,  or  a  day  or  two  thereafter. 
All  the  drafts  drawn  by  defendant  on  Greenameyer 
were  paid.  Of  the  cattle  shipped  fiom  time  to  time, 
many  were  sold,  but  others  remained  on  hand.  Septem- 
ber 24,  1887,  Greenameyer  being  indebted  to  the  plain- 
tiff in  the  sum  of  ten  thousand,  five  hundred  dollars, 
because  of  the  payments  of  said  drafts,  made  to  plaintiff 
a  mortgage  on  a  large  number  of  cattle  to  secure  the 
same  ;  and  on  the  nineteenth  of  October,  1887,  Greena- 
meyer made  to  the  plaintiff  another  mortgage,  to  secure 
the  same  debt,  on  four  hundred  head  of  cattle.  The 
cattle  last  mortgaged  we  understand  to  be  the  ones  in 
controversy  in  this  suit.  Defendant  Abbott  having 
taken  possession  of  the  cattle,  this  suit  is  to  recover 
their  possession  by  virtue  of  the  chattel  mortgage. 
Defendant  Abbott  answers  that  he  is  the  owner  of  the 
cattle,  and  entitled  to  the  possession.  The  reply  recites 
the  facts  as  to  the  manner  of  doing  the  business,  during 
the  various  shipments  ;  that  the  drafts  drawn  by  the 
defendant  had  been  paid  by  the  plaintiff,  and  that  mort- 
gages had  been  made  by  Greenameyer  from  time  to  time 
as  security  therefor  on  the  cattle  so  shipped,  and  that 
the  defendant  knew  of  such  mortgages  being  given,  and 
that  he  knew  that  Greenameyer  assumed  to  own  such 
cattle,  and  that  the  defendant  allowed  him  to  mortgage 
the  same ;  and  the  reply  avers  that,  by  reason  of  the 
premises,  the  defendant  is  estopped  to  claim  the  cattle 
from  plaintiff.  There  was  a  verdict  and  judgment  for 
defendant,  from  which  the  plaintiff  appeals. 
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FlicJcinger  Bros,  and  Stone  <fe  SimSj  for  appellant. 

R.  S.  Holly  O.  A.  Holmes  and  Burke  &  Hewiil,  for 
appellee. 

Granger,  J.— We  think,  under  the  testimony  of 
the  defendant  and  the  undisputed  facts,  there  should 
have  been  a  judgment  for  the  plaintiff.    For  the  correct- 
ness of  this  view,  let  us  look  to  the  record.     As  to  the 
manner  in  which  the  cattle  were  shipped  and  i)aid  for, 
there  is  no  dispute,  and  the  facts  were  fully  known  to 
the  defendant  Greenameyer  and  plaintiff.     It  is  not  to 
be  understood  in  this  statement  that  defendant  knew 
that  the  cattle  were  mortgaged  to  the  plaintiff,  but  he 
shipped  the  cattleto  Greenameyer,  and  drew  upon  him, 
and  received  the  cost  of  the  cattle  to  him  before  the 
cattle  were  sold  by  Greenameyer.     Greenameyer  paid 
the  costs  of  the  transportation  and  keeping.     We  may 
better  understand  the  legal  status  of  defendant   and 
Greenameyer,  if  we  take  a  single  shipment  of  cattle. 
They  are  purchased  by  defendant,  sent  to  Greenameyer, 
who  refunds  the  purchase  money,  and  pays  all  charges, 
and  has  the  cattle  in  his  possession.     Now,  take  defend- 
ant's statement  as  to  the  contract :  ''I  made  an  arrange- 
ment with  Greenameyer  about  June,  1887,  to  buy  cattle 
there  and  send  them  here,  and  that  he  would  sell  them  on 
commission,  and  send  the  money  as  fast  as  he  could  sell 
the  cattle.     I  was  to  draw  for  the  cost  of  the  cattle  any 
time  when  I  needed  it."  Again,  he  says :  "  I  was  to  pay 
Greenameyer  a  commission  equal  to  half  the  profits.*' 
Now,  let  it  be  conceded  that  Greenameyer  pays  the 
defendant's  draft  for  the  cost  of  the  cattle,  including 
charges,  and  the  cattle  are  unsold.     Who  owns  the  cat- 
tle?   Under  the  contract,  it  only  remains  to  sell  them, 
and  divide  the  profits.     If  Abbott  owns  them,  he  must 
be  Greenameyer' s  debtor  for  the  money.   Such  an  under- 
standing is  not  deducible  from  any  language  used.     He 
drew  for  the  cattle.    The  money  was  paid  for  the  cattle. 
He  says:  "I  drew  on  him  for  the  cattle  every  time  I 
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shipped,  within  a  few  days."  He  says  all  the  drafts 
were  paid.  Continuing  the  thought  as  to  the  single 
shipment,  if  they  are  sold  without  profit,  who  owns  the 
money?  Greenameyer,  of  course.  It  would  not  be 
questioned.  If  sold  at  a  profit,  what  would  be  Abbott's 
interest  in  the  money  ?  One-half  the  profits.  It  must 
be,  then,  that  one-half  the  profits  represents  Abbott's 
interest  in  the  cattle  after  the  drafts  therefor  were  paid. 

Confusion  arises  in  this  case  by  a  play  upon  the 
word  "  commission."  Abbott  says  he  was  to  pay  Green- 
ameyer a  commission  equal  to  one-half  the  profits. 
That  was  upon  his  agreement  to  '*send  the  money  as 
fast  as  he  would  sell  the  cattle."  But,  according  to 
Abbott's  statement,  there  was  a  departure  from  this,  and 
he  drew  for  the  cattle  before  sale,  and  received  the  pay 
from  Greenameyer  with  knowledge  that  the  cattle  were 
unsold.  With  the  delivery  of  the  cattle,  and  a  request 
for  and  receipt  of  payment  to  the  extent  of  a  purchase 
price,  the  law  would  operate  to  transfer  the  title  or 
interest  represented  by  such  payment.  It  is,  in  effect, 
a  sale  of  that  interest.  We  think,  under  the  conceded 
facts  of  the  case,  that  Greenameyer,  after  the  payment 
of  the  draft,  was  the  owner  of  the  cattle,  subject,  how- 
ever, to  the  right  of  Abbott  to  have  them  sold,  and  the 
profits  divided. 

It  remains  to  be  determined  if  Abbott's  interest 
would  prevent  Greenameyer  from  pledging  them  as 
security  to  the  bank  for  the  money  to  make  the  pay- 
ments on  the  drafts.  It  is  to  be  kept  in  mind  that  the 
gist  of  this  proceeding  is  the  right  to  the  possession  of 
the  cattle.  In  that  respect,  what  would  have  been 
Abbott's  right  as  against  Greenameyer  ?  Certainly  not 
a  right  to  possession.  Conceding  that  he  might  claim  a 
lien  to  the  extent  of  securing  his  share  of  the  profits, 
and  that  in  a  proper  proceeding  he  might  enforce  it,  he 
could  not  claim  the  right  of  possession  ;  for  he  is  not  the 
owner,  as  we  have  held,  and,  looking  to  his  answer,  he 
claims  the  possession  only  as  the  "  absolute  and  unqual- 
ified owner."     It  is,  then,  a  case  in  which  the  cattle  are 
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delivered  to  Greenameyer,  and  the  draft  of  the  defend- 
ant for  the  payment  is,  at  the  request  of  Greenameyer, 
paid  by  plaintiff,  and  security  taken  upon  the  property 
thus  paid  for.  The  money  thus  paid  has  gone  to  the 
use  of  both  Abbott  and  Greenameyer  ;  and,  the  title  and 
possession  being  in  Greenameyer,  he  might  legally 
pledge  it  for  the  purchase  money. 

We  do  not  determine  whether  or  not  Abbott,  under 
the  facts,  has  any  claim  on  the  cattle  or  against  the 
plaintiff  for  his  interest,  as  the  question  is  not  before  us. 
What  we  hold  is,  that,  under  the  statements  of  defend- 
ant and  uncontradicted  facts,  the  plaintiff  is  entitled 
to  the  possession  of  the  cattle  as  against  defendant. 
Defendant  has  taken  a  judgment  against  the  plaintiff 
for  ten  thousand,  five  hundred  dollars,  being  the  full 
value  of  the  cattle.    To  that,  he  is  clearly  not  entitled. 

The  third  instruction,  asked  by  plaintiff,  and 
refused,  is  in  substantial  accord  with  our  view  as 
expressed  ;  and,  had  it  been  given,  the  result  must  have 
been  a  verdict  and  judgment  for  plaintiff.  This  view 
seems  to  be  so  decisive  of  the  case  that  a  consideration 
of  other  questions  seems  unnecessary.  The  judgment 
of  the  district  court  is  Reversed. 


Maisii  v.  Crangle  et  al. 

1.  Fraudulent  Conveyance  to  Brother-in-law:  bvidencb. 
Defendant  M.  was  indebted  to  plaintiff.  He  was  also  the  owner  of 
a  farm,  which  he  conveyed  to  defendant  C.  his  brother-in-law,  for 
the  express  purpose,  as  he  stated  to  others,  of  avoiding  the  payment 
of  the  debt  to  plaintiff.  In  this  action  to  set  aside  the  conveyance 
and  subject  the  property  to  the  payment  of  plaintiff's  demand,  C. 
testified  that  he  had  in  good  faith  paid  for  the  farm  in  installment 
according  to  the  contract  of  purchase.  But  he  was  in  no  way 
corroborated,  not  even  by  his  codefendant  M.,and  the  other  evi- 
dence (see  opinion)  reveals  a  state  of  facts  quite  contrary  to  the 
usual  course  of  business,  and  out  of  harmony  with  the  claims  and 
testimony  of  C.  Held  that  he  must  be  regarded  as  a  participant  in 
the  fraud,  and  his  title  set  aside. 
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3.  Pleading:  amendment  after  olosb  of  evidence.  If  it  was 
error  in  this  case  to  permit  plaintiff  to  amend  his  petition  after 
the  close  of  the  evidence,  it  was  without  prejudice,  because  the 
original  petition  was  sufficient  without  amendment,  in  the  absence 
of  a  motion  for  a  more  specific  statement. 

8.  Fraotice:  death  of  plaintiff  :  substitution  of  administratrix. 
No  proceedings  are  necessary  to  substitute  a  party  plaintiff  in  case 
of  death.  And  where  the  death  of  plaintiff  was  suggested,  and 
the  court  made  the  entry,  '*  The  death  of  the  plaintiff  being  sug- 
gested to  the  court,  it  is  ordered  that ,  his  administrator,  be, 

and  is  hereby,  appointed  plaintiff  herein,"  the  court  afterwards, 
rightly.,  upon  proper  proceedings,  by  a  nunc-pro-tunc  order,  inserted 
the  name  of  the  administratrix  in  the  blank. 

Appeal  from  Pottawattamie  District  Court, —  Hon. 

George  Carson,  Judge. 

Filed,  May  24,  1890. 

This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  subject  a  farm  to  the  payment  of  a  judgment 
against  the  defendant  Andrew  Martin.  The  legal  title 
to  the  land  is  in  the  defendant,  W.  P.  Crangle.  The 
defendant  Martin  was  formerly  owner  thereof,  and  it  is 
charged  that  the  conveyance  from  Martin  to  Crangle 
was  voluntary,  without  consideration,  and  fraudulent 
and  void  as  to  the  plaintiff,  who  was  a  creditor  of  Mar- 
tin when  the  conveyance  was  made.  There  was  a  decree 
for  the  plaintiff.     Defendant  appeals. 

J^.  Benjamin  and  8app  &  Pusey^  for  appellant. 

FlicJcinger  Bros,  and  Pleasants  &  Parks^  for 
appellees 

KoTHROCK,     C.    J.— I.     The    defendant    Andrew 
Martin,  in  the  year  1882,  and  prior  thereto,  was  a  resi- 
dent of  Rock  Island  county,  in  the  state  of 
*•  J?n7e^^^'    Illinois.     He  was  the  owner  of  a  farm,  on 
uwfevweio'e  which    he    resided.     On  the  first  day    of 
August,  1882,  he  borrowed  the  sum  of  six 
thousand  dollars  of  the  plaintiff,  George  H.  Maish,  and. 
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to  secure  the  payment  thereof,  with  interest,  he  exe- 
cuted a  mortgage  to  said  Maish  on  daid  farm.  The  land 
was  old,  worn  out,  and  not  worth  the  amount  of  the 
mortgage ;  and,  in  order  to  obtain  a  loan  of  six  thou 
sand  dollars,  Martin  hired  appraisers,  and  paid  them 
fifty  dollars  each  to  appraise  the  land  at  more  than 
its  value.  The  evidence  shows,  without  any  question, 
that  the  borrowing  of  the  money  was  a  deliberate  plan 
to  cheat  Maish  out  of  the  difference  between  the  value 
of  the  farm  and  the  sum  borrowed.  The  farm  in  Illi- 
nois was  worth  about  thirty-three  hundred  dollars. 
In  a  short  time  after  Martin  received  the  money  from 
Maish,  he  purchased  the  farm  in  controversy  in  this 
action.  It  consisted  of  one  hundred  and  sixty  acres, 
and  is  worth  about  five  thousand  dollars.  He  paid  cash 
for  the  land,  with  the  exception  of  a  mortgage  of  four- 
teen hundred  dollars  which  had  been  made  by  a  prior 
owner,  the  payment  of  which  Martin  assumed.  On  the 
fifteenth  day  of  August,  1884,  he  conveyed  the  farm  in 
controversy  to  the  defendant  Crangle,  and  about  the 
same  time  he  executed  to  his  son  a  chattel  mortgage 
upon  his  live  stock  and  farming  implements.  He  was 
then  insolvent.  He  had  no  farm,  and  little  or  no 
personal  property  liable  to  execution.  Maish  fore- 
closed the  mortgage  on  the  Illinois  farm,  and  realized 
therefrom  some  thirty-three  hundred  dollars ;  and  he 
seeks  by  this  action  to  recover  the  balance  due  on  the 
mortgage.  He  commenced  the  action  in  the  first 
instance  by  attachment,  and  attached  the  farm  in 
controversy,  and  afterwards  filed  a  petition  in  equity 
to  set  aside  and  avoid  the  conveyance  made  to  Crangle. 
It  is  insisted  in  behalf  of  Crangle  that  the  evidence 
does  not  show  that  the  conveyance  made  by  Martin 
to  him  was  fraudulent  as  to  Martin's  creditors.  He 
claims,  and  he  testified  as  a  witness  upon  the  trial,  that 
he  paid  thirty-six  hundred  dollars,  and  agreed  to  pay 
the  mortgage  of  fourteen  hundred  dollars,  for  the  farm  ; 
that,  of  the  thirty-six  hundred  dollars,  he  paid  fifty 
dollars  at  the  time  of  the  purchase,  and  executed  his 


SUPPLEMENT.  653 


Maish  T.  GraDgle. 


notes  to  Andrew  Martin  as  follows :  One  for  five 
hundred  and  fifty  dollars,  payable  January  1,  1885  ; 
one  for  fifteen  hundred  dollars,  payable  January  1, 
1886 ;  a^d  one  for  fifteen  hundred  dollars,  payable 
January  1,  1887.  He  testified  that  all  of  the  said 
notes  had  been  paid,  and  that,  when  he  made  the  pur- 
chase of  Martin,  he  had  no  knowledge  that  Martin  was 
indebted  to  Maish,  and  no  reason  to  suspect  that  Mar- 
tin was  intending  by  the  sale  of  the  farm  to  defraud 
his  creditors.  If  his  statements  are  true,  the  decree  of 
the  court  below  should  have  been  in  his  favor ;  and  the 
truth  or  falsity  of  his  statements  is  the  very  question 
to  be  determined. 

Crangle  is  a  brother  of  Martin' s  wife.  He  is  a  far- 
mer, and  lives  in  Gage  county,  Nebraska,  about  one  hun- 
dred miles  from  the  Iowa  farm.  He  had  never  seen  the 
farm  when  he  bought  it,  and  has  never  seen  it  since.  His 
testimony  is  to  the  effect  that  Martin  and  wife  went  to 
Crangle,  in  Nebraska,  and  sold  him  the  farm,  and  that 
he  agreed  to  pay,  and  really  has  paid,  five  thousand 
dollars  for  it,  on  their  representation  as  to  its  quality 
and  value.  He  claims  that  he  leased  it  to  Martin  for 
five  years ;  and  he  produced  a  written  lease  by  which 
Martin  agreed  to  give  him  two-thirds  of  the  crops,  and 
Crangle  to  pay  for  the  seed.  The  evidence  shows  that 
Martin  continued  to  occupy  the  farm  as  he  did  before 
the  conveyance  ;  that  he  has  treated  it  as  his  own,  built 
an  addition  to  the  house  which  cost  five  hundred  dol- 
lars, built  corn  cribs,  and  made  other  improvements ; 
that  he  made  no  division  of  the  crops  raised,  but 
handled  and  disposed  of  them  the  same  as  if  he  was 
owner  of  the  farm.  He  procured  a  neighbor  to  write  to 
the  holders  of  the  mortgage  on  the  farm  for  an  exten-w 
sion  of  time  of  payment.  Crangle  testifies  that  he  paid 
the  amount  of  the  notes  to  Martin  personally,  in  cash. 
We  infer  from  his  testimony  that  he  means  to  claim 
that  Martin  traveled  from  the  Iowa  farm  to  Gage  county, 
Nebraska,  and  presented  the  notes  as  they  fell  due,  and 
Crangle  paid  them  in  cash.    He  does  not  claim  in  his 
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testimony  that  he  paid  the  notes  before  they  became 
due.  But  he  filed  his  first  answer  in  this  case  before 
the  last  note  for  fifteen  hundred  dollars  became  due. 
Taking  the  three  facts  into  consideration,  the  whole 
transaction  is  so  unusual,  and  contrary  to  all  busi- 
ness methods,  as  to  lead  the  mind  to  the  belief  that 
the  sale  and  conveyance  was  a  mere  sham ;  and  Crangle 
is  not  corroborated  in  any  degree  by  any  fact  or  cir- 
cumstance in  the  case.  He  did  not  even  introduce 
Martin  as  a  witness.  It  is  to  be  presumed  that  Martin 
would  have  told  the  same  story  on  the  witness  stand 
that  he  did  to  a  number  of  others, — that  he  conveyed  the 
farm  to  Crangle  to  avoid  the  payment  of  the  debt  due 
to  Maish.  We  are  well  satisfied  with  the  decree  of  the 
district  court. 

II.  Before  the  cause  was  suj)mitted  to  the  court 
below  the  plaintiff  filled  an  amendment  to  the  petition,  in 

which  it  was  distincly  averred  that  Martin 
^*  amendment  ^^®  iusolveut  whcu  he  made  the  convey- 
SvideSle**  ^'  ance  to  Crangle.  A  motion  was  made  to 
strike  the  amendment,  and  the  motion  was 
overruled.  Appellant  claims  this  was  error.  If  it 
was  erroneous  to  allow  an  amendment  after  the 
evidence  was  closed  ( a  point  we  do  not  consider  nor 
determine),  it  was  without  prejudice,  because  no  amend- 
ment was  required.  The  original  petition,  though 
somewhat  indefinite,  was  sufficient,  in  the  absence  of  a 
motion  for  a  more  specific  statement. 

III.  It  appears  that  George  H.  Maish  died  pend- 
ing the  action  in  the  district  court,  and  that  his  death 
8.  practicb:       ^as  Suggested,  and  on  the  twenty-eighth 

plaintiff':  ^^7  ^^  Juttc,  1888,  au  entry  was  made  in 
SfadmintetV  the  rccord  in  these  words :  *'The  death  of 
^^^'  the  plaintijBf  being  suggested  to  the  court, 

it  is  ordered  that ,  his  administrator,  be,  and  is 

hereby,  appointed  as  plaintiff  herein."  The  same  entry 
was  made  in  the  attachment  suit.  These  entries  were 
afterwards,  in  proper  proceedings,  corrected  by  a  mine- 
pro-lunc  order  inserting  the  name  of  the  administratrix 
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in  the  blanks.  The  defendant  Crangle  appeals  from 
these  orders,  and  insists  that  they  are  erroneous.  We 
think  he  is  in  no  position  to  complain.  They  are 
merely  formal  corrections  of  the  records,  to  which  no 
valid  objection  exists.  No  proceedings  are  necessary 
to  substitute  a  party  plaintiff  in  case  of  death,  as  coun- 
sel for  appellant  seem  to  suppose.  Charlotte  Maish, 
administratrix,  will  be  substituted  as  plaintiff  in  this 
court,  in  accord  with  the  suggestion  of  counsel  for 
appellee.    The  decree  of  the  district  court  is 

Affirmed. 


Shoemake  v.  Smith  et  al. 

1.     Appeal :  notice  :  service.    Where  appellee  was  iDsane,  and  was  |0  osfij 

represented  in  the  trial  court  by  a  guardian  ad  litem,  who  also  L 

appeared  therein  as  his  attorney,  held  that  service  of  the  notice  of  1 1^    ^ 

appeal  on  the  person  who  was  both  guardian  and  attorney  was  ^^^m^ 
sufficient,  without  service  on  the  insane  party  himself.   (See  Code, 
sec.  8178,  and  cases  cited  in  the  opinion.) 

3.  Depositions :  irregularities  waived  by  agreement.  A  motion 
to  suppress  depositions  on  the  grounds  that  it  did  not  appear  there- 
from that  the  witnesses  were  sworn,  that  the  depositions  were  not 
properly  certified,  and  that  one  of  them  was  not  signed,  was  prop- 
erly overruled,  where  the  parties  had  stipulated  that  one  B. 
should  act  as  commissioner  in  lieu  of  a  notary  public ;  that  the 
witnesses  should  be  sworn  by  competent  authority,  and  that  B. 
should  take  the  dei>06itioDs  on  the  type-writer ;  and  that,  when 
taken  in  this  way,  and  filed,  they  should  have  the  same  effect  as 
if  taken  in  the  ordinary  manner. 

8.  Evidence :  against  insane  party  :  competency.  A  witness 
cannot  be  excluded  from  testifying  against  an  insane  defendant 
as  to  personal  transactions  between  himself  and  such  defendant 
prior  to  his  insanity,  under  section  8639  of  the  Code,  unless  he  is 
first  shown  to  come  within  the  provisions  of  said  section. 

4.     :  INTERPRETATION  OP  OBSCURE  WRITING.    Where  the  writing 

of  an  instrument  is  obscure,  the  person  who  wrote  it  may  give  his 
construction  of  the  characters  used,  as  evidence  bearing  upon  its 
proper  interpretation. 
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5.  Practice  :  infidelity  of  attorneys  :  effect  upon  judgment. 
The  fact  that  certain  attorneys  first  appeared  for  one  of  the 
defendant?,  and,  in  violation  of  professional  ethics,  went  over  to 
the  cause  of  the  plaintiff,  is  no  ground  for  reversing  a  judgment  in 
favor  of  plaintiff. 

4.  Mortgage :  iRREauLABiTY  without  uncertainty  :  reforma- 
tion. A  mortgage  recited  a  consideration  of  three  hundred  dol- 
lars, but  it  showed  upon  its  face  that  it  was  given  to  secure  the 
payment  of  **  three  hundred  dollars  on  the  ninth  day  of  May, 
1883 ;  four  hundred  dollars  on  the  ninth  day  of  May,  1885 ;  one 
hundred  dollars  on  the  ninth  day  of  May,  1884,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annimi,  according  to  the 
tenor  and  effect  of  the  one  promissory  note,"  etc,  Held  that  the 
purpose  and  effect  of  the  mortgage  were  clear,  notwithstanding 
the  consideration  was  stated  to  be  but  three  hundred  dollars,  and 
the  notes  to  be  secured,  one  instead  of  three. 

7.  Vendors  and  Purchasers :  notice  of  prior  equity  :  defective 
RECORD  OF  MORTaAOE.  Where  the  recorder,  in  recording  a  mort- 
gage, by  mistake  misdescribed  the  land, '  but  a  subsequent  pur- 
chaser at  execution  sale,  by  himself  and  his  attorneys,  knew  of 
the  mortgage,  and  of  the  record,  and  had  reason  to  believe  that  it 
was  intended  to  cover,  fts  it  did,  the  land  which  he  was  about  to 
purchase  and  did  purchase,  Jield  that  he  could  not  claim  to  be  a 
good -faith  purchaser,  but  that  he  took  subject  ^o  the  mortgage. 
(  See  opinion  for  citations.) 

Appeal  from   Marion  District  Court. — Hon,   O.   B. 

Atees,  Judges 

Filed,  May  24,  1890. 

Action  in  equity  to  foreclose  a  mortgage  alleged  to 
have  been  executed  by  defendants,  John  and  Jennie 
Smith,  on  the  northwest  quarter  of  the  southeast  quar- 
ter, and  the  north  fifteen  acres  of  the  west  twenty-five 
acres  of  the  southwest  quarter  of  the  southeast  quarter, 
of  section  1,  township  76,  range  18,  Marion  county. 
Appellants  deny  that  the  plaintiff  ever  had  a  mortgage 
on  the  said  northwest  quarter  of  the  southeast  quarter, 
and  that  no  such  mortgage  was  of  record  ;  that  defend- 
ant De  Kock  purchased  the  land  claimed  to  have  been 
mortgaged  at  sheriff's  sale  on  a  judgment  against  John 
Smith  for  part  of  the  purchase  price,  and  received  a 
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sheriff '8  deed  therefor,  which  he  held  in  trust  for 
defendant  Phillips;  that  appellants  had  no  notice  of 
the  existence  of  such  a  mortgage  as  that  claimed  before 
said  purchase,  nor  until  after  the  commencement  of 
this  action.  John  Smith  having  become  insane,  E.  B. 
Hays  was  appointed  guardian  ad  litem^  and  answered, 
denying  all  the  allegations  in  the  petition  and  amend- 
ments. The  case  was  submitted  to  the  court,  and  judg- 
ment and  decree  entered  in  favor  of  the  plaintiff.  The 
defendants  De  Kock  and  Phillips  appeal. 

Bousquet  &  Earle^  for  appellants. 

Bolton  &  McCoy  and  Prouty  &  Oesman^  for  appellee. 

Given,   J. — I.    The    notice    of    appeal    was    not 
served  upon  defendant  John  Smith,  but  was  served  on 

1.  appial:  no-  ^'  ■^-  Hays,  Ws  guardiau  ad  litem.  The 
tice:  service,  appellee  oouteuds  that  under  rule  28  and 
section  2615,  Code,  the  service  should  have  been  upon 
John  Smith,  and  also  upon  his  guardiau ;  and  that,  as 
Smith  has  not  appeared  nor  joined  in  the  appeal,  nor 
been  brought  into  this  court  by  notice,  no  final  decree  can 
be  entered,  and  hence  the  appeal  should  be  dismissed. 
Rule  28  requires  that  service  shall  be  made  in  matter  of 
appeal  in  the  same  manner  as  provided  for  service  of 
notice  in  the  district  court.  Said  section  2615  provides 
that  service  of  notice  upon  persons  who  have  been  judi- 
cially declared  to  be  of  unsound  mind  '"may  be  made 
upon  him,  and  upon  his  guardian. ' '  '  'An  appeal  is  taken 
by  the  service  of  a  notice  in  writing  on  the  adverse  party, 
his  agent,  or  any  attorney  who  appeared  for  him  in  the 
case  in  the  court  below."  Code,  sec.  3178.  The  record 
shows  that  Mr.  Hays  appeared  in  the  court  below,  not 
only  as  guardian  ad  litem^  but  also  as  attorney  for 
John  Smith.  In  Hunt  v.  Hawley^  70  Iowa,  183,  and 
Moore  v.  Held^  73  Iowa,  538,  there  was  no  service  what- 
ever on  the  absent  defendants.  We  think  the  service 
in  this  case  on  the  guardian  was  sufQcient. 
Vol.  80—42 
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II.  Appellants'  motion  to  suppress  certain  deposi- 
tions, oil  the  grounds  that  it  does  not  appear  therefrona 
«.  DEPosmoKs:  *^^^  *^^    wituesses  were  sworn,   that  the 

^JSfed^by*^*  depositions  are  not  properly  certified,  and 
a^creement.  ^jj^t  one  of  them  is  uot  sigued,  is  suflBciently 
answered  by  the  agreement  of  counsel  under  which 
they  were  taken.  It  was  stipulated  that  T.  R.  Beman 
should  act  as  commissioner,  in  lieu  of  a  notary ;  that 
the  witnesses  should  be  sworn  by  competent  authority, 
and  that  Mr.  Beman  should  take  the  depositions  on  the 
type- writer  ;  "and,  when  filed,  the  depositions  in  this 
way  taken  shall  have  the  same  force  and  effect  as  depo- 
sitions taken  in  the  ordinary  manner."  Surely  the 
motion  should  not  be  sustained,  in  the  face  of  such  an 
agreement. 

Appellants  object^ed  to  the  testimony  of  J.  B. 
Bolton,  as  to  transactions  and  communications  between 

him  and  the  insane  defendant,  John  Smith, 
■  against  in-'  with  respect  to  the  execution  of  the  mort- 
gage in  suit,  and  also  to  his  being  allowed 
to  interpret  his  own  handwriting  in  the  mortgage.  It 
is  not  shown  that  Bolton  comes  within  the  provisions  of 
section  3639,  Code.  He  was  therefore  a  competent  wit- 
ness.    When  the  writing  is  obscure,  what  it  is  may  be 

^  .  ^^^^     shown  aliunde.    2  Phil.   Ev.  733.     It  was 

ob8^*iJe"writ-  Competent  for  Bolton  to  give  his  construc- 
*°»-  tion  of   the  characters  used,  and  for  the 

court  to  say  therefrom,  and  from  the  writing,  what  the 
fact  was. 

III.  Appellants  moved  to  exclude  Prouty  &  Ges- 
man  from  appearing  as  attorneys  for  plaintiffs,  on  the 

grounds  that  they  had  formerly  appeared 

'  infiiSi^of     for  their  codefendant  Mrs.  Smith.  It  appears 

effect  upon     that  Prouty  &  Gesraan  were  consulted  by 

Mrs.   Smith,  and  entered  their  appearance 

for  her  in  this  case ;  that  afterwards  they  withdrew 

their  appearance  for  Mrs.  Smith,  since  which  time  they 

have  appeared  for  plaintiff.     It  also  appears  that  prior 

to  their  withdrawal  Mr.    Prouty  had  a  conversation 
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with  Mr.  Earle,  attorney  for  appellee,  concerning  the 
mortgage  as  it  appeared  of  record,  to  which  he  testifies. 
We  think  it  evident  that  Mr.  Earle  would  not  have 
engaged  in  this  conversation  with  an  attorney  opposed 
to  the  interests  of  his  client.  While  it  raay  be  true 
that  Prouty  &  Gesman  concluded  that  Mrs.  Smith  had 
no  interest  to  protect,  and,  therefore,  withdrew  their 
appearance  for  her,  their  appearance  for  the  plaintiff, 
and  the  use  made  of  the  conversation  with  Mr.  Earle, 
cannot  be  approved.  However  improper  the  conduct  of 
Prouty  &  Gesman  in  appearing  for  plaintiff  under  these 
circumstances  may  be,  it  is  no  reason  for  reversing  the 
action  of  the  district  court. 

IV.     We  find  the  facts  touching  the  claim  in  ques- 
tion to  be,   in  substance,   as  follows:    In  May,  1881, 

John  Smith  purchased  the  land  in  contro- 
Irregularity  vcrsy  from  oue  HolbrooK,  giving  his  note, 
certainty.       with  C.  Phillips  as  surety,  for  three  hun- 

reformatloQ. 

dred  dollars,  balance  of  the  purchase  price, 
and  has  occupied  the  land  as  a  homestead  since.  In 
1882,  Holbrook  assigned  the  note  before  due  to  Snow 
and  Haber,  who  brought  suit  thereon  after  maturity, 
pending  which  Mrs.  Phillips  paid  Snow  and  Haber, 
taking  an  assignment  of  the  note  to  De  Kock,  who  pros- 
ecuted it  to  judgment.  On  October  16,  1884,  De  Kock, 
purchased  the  land  at  execution  sale  on  the  judgment, 
and  thereafter  received  a  sheriff's  deed,  and  holds  the 
same  in  trust  for  defendant  Phillips.  Under  date  of 
May  9,  1883,  John  Smith  executed  to  plaintiff  three 
promissory  notes — one  for  one  hundred  dollars,  one 
for  four  hundred  dollars,  and  one  for  three  hundred 
dollars,  payable  in  one,  two  and  three  years,  to  secure 
which  he  and  his  wife,  Jennie  Smith,  under  the  same 
date,  executed  a  mortgage  on  the  northwest  quarter  of 
the  southeast  quarter,  aforesaid.  On  May  23,  1883, 
said  mortgage  was  filed  for  record,  and  recorded.  By 
mistake  in  recording,  the  forty -acre  tract  was  described 
as  the  northwest  quarter  of  the  southwest  quarter, 
instead  of  the  northwest  quarter  of  the  southeast  quarter. 
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The  mortgage  was  originally  drawn  to  secure  the 
three-hundred-dollar  note,  and  signed  by  John  Smith, 
but  not  delivered.  A  few  days  thereafter,  all  the 
parties  being  present,  the  amounts  of  the  other  two 
notes  were  inserted  at  their  request,  and  with  their  con- 
sent, and  Mrs.  Smith  then  signed  the  mortgage,  and 
with  her  husband  acknowledged  the  same.  The  scrive- 
'  ner  neglected  to  change  the  consideration  from  three  to 
eight  hundred  dollars,  and  the  number  of  the  notes 
secured  from  one  to  three. 

V.    Appellants  contend  that  an  attempted  mort- 
gage upon  a  homestead,   which  fails  to  describe  it, 

cannot  be  reformed  so  as  to  describe  it ; 

that,  as  under  section  1990,  Code,  a  home- 
stead can  only  be  conveyed  by  the  husband  and  wife 
concurring  in  and  signing  the  same  joint  instrument, 
no  agreement  or  intent  to  convey  can  supply  this  statu- 
tory requirement;  that  to  decree  a  reformation  of  an 
instrument,  so  as  to  make  it  cover  a  homestead  not 
described  therein,  would  be  compelling  a  conveyance 
that  must  be  voluntary,  and  that  had  not  been  made  ; 
that  it  was  intended  to  describe  in  the  mortgage  the 
land  that  Smith  purchased  from  Holbrook  is  evident. 
It  was  the  only  land  Smith  owned.  Mr.  Bolton,  who 
drew  the  mortgage,  testifies  that  he  copied  the  descrip- 
tion from  Smith's  deed,  and,  with  the  mortgage  before 
him,  says  it  reads,  **  northwest  quarter  of  the  southeast 
quarter."  We  are  satisfied  the  mistake  in  description 
occurred  in  recording.  The  mortgage  shows  upon  its 
face  that  it  was  given  to  secure  the  payment  of  "  three 
hundred  dollars  on  the  ninth  day.  of  May,  1883 ;  four 
hundred  dollars  on  the  ninth  day  of  May,  1885  ;  one 
hundred  dollars  on  the  ninth  day  of  May,  1884,  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum, 
according  to  the  tenor  and  effect  of  the  one  promissory 
not€,"  etc.  The  agreement  and  obligations  of  the 
parties  are  perfectly  apparent  from  this  instrument, 
notwithstanding  the  consideration  is  named  as  three 
hundred  dollars,  and  the  number  of  notes  secured  to  be 
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one  instead  of  three.  These  errors  could  not  mislead 
any  persons  to  thieir  prejudice.  The  reformation  of 
instruments  is  only  necessary  as  to  material  mistakes ; 
such  mistakes  as  make  the  instrument  to  express  a 
different  agreement  from  that  intended.  There  being 
no  mistake  in  the  description  of  the  land  in  the  mort- 
gage, and  the  agreement  of  the  parties  being  fully 
expressed,  notwithstanding  the  errors  in  naming  the 
consideration  and  number  of  notes,  the  mortgage 
requires  no  reformation.  It  follows  from  these  conclu- 
sions that  the  question  of  the  right  to  reform  an  instru* 
ment  so  as  to  make  it  cover  a  homestead  does  not  arise. 
VI.  Some  questions  are  made  as  to  the  validity  of 
the  respective  claims  of  the  parties  against  John  Smith. 
7.  Vendors  and  ^®  discover  uo  Teasou  why  both  claims 
nStlPc^e'Sf prior  s^ould  uot  be  held  valid.  The  contest, 
fwti7e  record  therefore,  is  as  to  priority.  Appellee's  raort- 
ofmortgaRe.  .gage,  and  the  recording  thereof,  is  prior  in 
date  to  De  Kock's  purchase,  and  no  question  of  jJriority 
would  arise  if  it  were  not  for  the  mistake  in  copying 
the  description  of  the  land  into  the  record.  Appellants 
contend  that  a  "prospective  purchaser,  having  no 
knowledge  to  the  contrary,  has  the  right  to  presume 
that  the  record  is  a  correct  transcript  of  the  instrument 
which  purports  to  be  recorded."  We  may  add  to  this 
statement  of  the  rule,  that,  when  the  prospective  pur- 
chaser has.  actual  knowledge  of  the  record,  and  of  the 
facts  that  would  suggest  to  an  ordinarily  careful  and 
prudent  man  that  there  was  a  mistake  in  the  record, 
that  is  knowledge  to  the  contrary.  If  he  had  only  con- 
structive notice  of  the  record,  or  if  he  did  not  know  of 
facts  contradictory  of  it,  he  is  bound  by  the  record 
only.  Thomas  v.  Kennedy^  24  Iowa,  397;  Miller  v. 
Ware^  31  Iowa,  624 ;  Disque  v.  Wright,  49  Iowa,  588. 
*' A  purchaser  who  has  knowledge  of  any  fact  sufficient 
to  put  him  on  inquiry  as  to  the  existence  of  some  right 
or  title  in  conflict  with  that  he  is  about  to  purchase, 
and  has  neither  inquired  nor  ascertained  the  extent  of 
such  title,  has  been  guilty  of  a  degree  of  negligence 


662 


SUPPLEMENT. 


Manwell  v.  The  Burlington,  C.  R.  &  N.  Ry.  Co. 

that  is  fatal  to  his  claim  to  be  considered  a  hona-jid^ 
purchaser."  Wilson  v.  Holcomh^  13  Iowa,  111.  The 
knowledge  or  notice  of  facts  acquired  by  an  attorney  or 
agent,  w^hen  engaged  properly  in  the  business  of  his 
client  or  principal,  becomes  in  law  the  knowledge  or 
notice  of  such  fact  to  the  client  or  principal."  Jones 
t.  Bamfordy  21  Iowa,  219 ;  Sowler  v.  Day^  68  Iowa, 
262.  Appellants  knew  through  their  attorneys,  before 
De  Kock's  purchase,  the  state  of  the  record.  They 
knew  that,  at  the  time  that  mortgage  was  executed, 
Smith  did  not  own  any  other  land  than  that  in  contro- 
versy, and  had  no  interest  in  the  forty  acres  described 
in  the  record.  Phillips  knew,  through  Mrs.  Smith, 
that  they  had  executed  a  mortgage  to  plaintiff  intended 
to  cover  the  land  they  owned..  Surely,  here  was  such 
knowledge  to  the  contrary  of  the  record  as  would  have 
put  a  person  contemplating  a  purchase  of  the  land  upon 
inquiries  that  would  have  disclosed  beyond  question 
that  plaintiff's  mortgage  was  upon  the  northwest  quar- 
ter of  the  southeast  quarter,  and  not  upon  the  north- 
west quarter  of  the  southwest.  Our  conclusion  upon 
the  whole  record  is  that  the  decree  of  the  district  court 
should  be  Afitikmed. 
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Northern  Railway  Company. 

1.  Bailroads :  fences  :  injury  to  stock  :  double  damages  :  LnirrED 
BY  NOTICE.  Where  the  owner  of  stock  injured  by  the  operation  of 
a  railroad,  by  reason  of  the  failure  of  the  company  to  fence  its 
track,  gives  notice  in  writing  to  the  company  of  the  injury,  accom- 
panied by  affidavit,  as  required  by  section  1289  of  the  Code,  in 
•order  to  the  recovery  of  double  damages  upon  failure  of  the  com- 
pany to  pay  the  actual  damages  within  thirty  days,  held  that  such 
owner  cannot  recover,  as  double  damages,  more  than  twice  the 
amount  of  the  damages  named  in  the  notice  and  affidavit.  The 
spirit  of  the  statute,  if  not  its  letter,  requires  that  the  notice  and 
affidavit  advise  the  company  of  the  injury,  and  the  4unount 
demanded  in  satisfaction  thereof,  in  order  that  it  may  investigate 
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the  case,  and  decide  whether  it  will  pay  the  demand  without  liti- 
gation, or  incur  the  risk  of  paying  double  the  amount  as  the  result 
of  litigation.  ( Ck>mpare  Mendell  v.  Railway  Co,,  20  Iowa,  11,  and 
Marsh  v.  Benton  County ^  75  Iowa,  469.) 

2.     : : : :  what  included.    In  such  case,  the 

owner  of  the  stock  may  recover  not  only  double  damages  for  the 
depreciation  in  value  of  the  stock  which  results  from  their  injuries, 
but  double  damages,  also,  for  the  value  of  care  and  attention  prop- 
erly bestowed  in  curing  the  animals  of  their  wounds.  And  the 
same  rule  applies  to  all  damages  which  result  directly  from  such 
injuries. 

8.     : :  :  wilful  act  op  land-owneb  :  injury  to 

tenant's  stock.  The  owner  of  land  crossed  by  a  railroad  may,  by 
his  conduct,  release  the  company  from  its  liability  for  damages  to 
stock  on  account  of  its  failure  to  keep  up  the  fences  along  its  track  ; 
and  a  tenant  who  acquires  the  right  to  use  the  land  jointly  with 
the  owner,  with  knowledge  of  such  release  from  liability,  acquires 
no  greater  right  than  that  of  his  lessor.  ( See  opinion  for  cita* 
tions.) 

Appeal  from   Benton    District    Court, — Hon.    L.  G. 
KiNNE  and  Hon.  G.  M.  Gilchrist,  Judges. 

Filed,  May  27,  1890. 

Action  to  recover  double  the  amount  of  damages 
to  stock  alleged  to  have  been  caused  by  reason  of  the 
failure  of  defendant  to  keep  closed  a  gate  at  a  point 
where  it  had  the  right  to  fence.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  plaintiff.  The 
'defendant  appeals. 

S,  K.  Tracy  and  J.  C,  Leonard^  for  appellant. 

E.  M.  Sharony  for  appellee. 

Robinson,  J. — The  plaintiff  claims,  and  there  is 
evidence  which  tends  to  show,  that  on  the  thirtieth  day 
of  December,  1886,  he  turned  into  his  field  two  mares ; 
that  they  escaped  therefrom  into  a  field  owned  by  one 
Webster;  that  they  escaped  from  Webster's  field 
through  an  open  gate  in  the  fence  of  defendant  onto  its 
right  of  way ;  that  while  there  they  were  frightened  by  an 
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approaching  train,  and  in  consequence  broke  through  a 
barbed-wire  fence  of  defendant,  and  in  so  doing  received 
injuries  which  disabled  them  for  several  months.  On 
the  tenth  day  of  January,  1887,  plaintiff  served  upon 
defendant  a  notice  in  writing,  accompanied  by  an  affi- 
davit, as  provided  by  the  statute  in  such  cases.  The 
amount  of  the  injuries  to  the  mares  was  alleged  in  the 
notice  and  affidavit  to  be  one  hundred  dollars.  The 
defendant  neglected  to  pay  the  damage  claimed,  and 
this  action  was  commenced.  The  amount  of  the  verdict 
and  judgment  was  four  hundred  and  twenty -five  dollars. 
It  is  alleged  that  Kinne,  J.,  presided  at  the  trial  of  the 
cause,  and  that  Gilchrist,  J.,  acted  thereafter. 

I.  The  plaintiflE  seeks  to  recover  for  the  injuries  to 
the  mares,  for  services  rendered  and  expenses  incurred 
1.  Railroads  :  *^  eflcct  their  cure,  aud  for  the  loss  of  their 
S'Stock?^'*'^  services.  The  petition  alleges  that  the 
aws^l^umited  actual  damages  sustained  amounted  to 
by  notice.  three  hundred  and  twenty-five  dollars,  and 
demands  judgment  for  six  hundred  and  fifty  dollars. 
The  ninth  paragraph  of  the  charge  to  the  jury  is  as  fol- 
lows: "9.  If  you  find  for  the  plaintiiff  under  all  the 
instructions  given  herein,  then  you  will  determine  the 
amount  of  the  damage,  if  any,  to  said  horses  ;  and  in 
arriving  at  the  amount  of  damage  you  will  take  into 
consideration  the  difference,  if  any,  in  the  market 
value  of  the  horses  before  and  after  the  injury,  and  ^ 
double  the  amount  of  such  difference,  if  any,  you  will 
allow  plaintiff,  and  add  thereto  the  value  of  the  care 
and  attention  on  said  horses,  provided  you  find  said 
care  and  attention  was  necessary  to  the  healing  of  their 
wounds  and  to  their  recovery ;  the  value  of  the  feed  of 
said  horses  during  the  time  of  the  disability  of  said 
horses,  if  any,  providing  you  find  plaintiff  was  com- 
pelled to  and  did  hire  other  horses  to  do  his  work  by 
reason  of  said  injury,  if  any ;  also  the  market  value  of 
the  services  of  the  horses,  if  any,  exclusive  of  their  feed, 
necessarily  hired  by  plaintiff  to  do  his  work  while  his 
own  horses  were  disabled  by  reason  of  said  injuries,  and 
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the  amonnt  of  the  value,  if  any,  medicine  necessarily 
furnished  for  treatment  and  healing  of  the  wounds  of 
said  injured  horses.  But  in  no  event  can  your  verdict 
exceed  six  hundred  and  fifty  dollars." 

The  paragraph  quoted,  and  certain  rulings  of  the 
court  as  to  the  admission  of  evidence,  are  complained 
of  by  appellant,  on  the  ground  that  they  ignore  the  fact 
rhat  in  his  notice  and  proof  of  loss  plaintiff  placed  the 
amount  of  his  damages  at  one  hundred  dollars.  We  are 
of  the  opinion  that,  so  far  as  the  rulings  in  question 
relate  to  the  right  of  plaintiff  to  recover  double  dam- 
ages, they  were  erroneous.  They  seem  to  be  based  in 
part  upon  the  theory  that  the  statute  does  not  require 
the  notice  and  affidavit  of  injury  to  specify  the  amount 
claimed,  and,  therefore,  that  the  naming  therein  of  a 
sum  certain  was  not  fatal  to  the  recovery  of  a  larger 
amount.  Section  1289  of  the  Code  contains  the  follow- 
ing provisions :  *' Any  corporation  operating  a  railway, 
that  fails  to  fence  the  same  against  live  stock  running 
at  large  at  all  points  where  such  right  to  fence  exists, 
shall  be  liable  to  the  owner  of  any  such  stock  injured 
or  killed  by  reason  of  the  want  of  such  fence  for  the 
value  of  the  property  or  damage  caused,  unless  the 
same  was  occasioned  by  the  wilful  act  of  the  owner 
or  his  agent.  And,  in  order  to  recover,  it  shall  only  be 
necessary  for  the  owner  to  prove  the  injury  or  destruction 
of  his  property ;  and  if  such  corporation  neglects  to  pay 
the  value  of,  or  damage  done  to,  any  such  stock,  within 
thirty  days  after  notice  in  writing,  accompanied  by  an 
affidavit  of  such  injury  or  destruction,  has  been  served 

*  *  *  such  owner  shall  be  entitled  to  recover  double 
the  value  of  the  stock  killed  or  damages  caused  thereto 

*  *  *."  It  was  said  in  Mendell  v.  Railway  Co.^  20 
Iowa,  11,  in  effect,  that  the  purpose  of  the  notice  and 
affidavit  is  to  advise  the  corporation  how  much  and  for 
what  the  injured  party  claims.  The  affidavit  must  show 
the  injury  to,  or  destruction  of,  the  property.  The  notice 
should  advise  the  corporation  of  the  loss  of  which  com- 
plaint is  made,  and  of  the  demands  of  the  person  injured 
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on  account  of  it.  The  notice  and  afSdavit  together 
should,  so  far  as  is  practicable,  inform  the  company  of 
such  material  facts  as  will  enable  it  to  investigate  the 
claims  made,  and  decide  whether  it  will  pay  the  amount 
demanded  without  litigation  within  the  time  limited. 
These  requirements  are  not  within  the  letter,  but  they 
are  Avithin  the  evident  spirit  and  purpose,  of  the  statute. 
The  statute  provides  that  *'in  order  to  recover  it  shall 
only  be  necessary  for  the  owner  to  prove  the  injury  or 
destruction  of  his  property,"  but  it  is  manifest  that  in 
order  to  recover  the  owner  must  prove  other  facts> 
among  which  are  that  the  property  was  of  the  kind 
contemplated  by  the  statute  ;  that  the  corporation  was 
engaged  in  operating  a  railway,  and  that  the  stock  was 
injured  or  killed  by  reason  of  its  failure  to  fence  at  a 
point  where  the  right  to  fence  existed.  The  provision 
quoted  was  designed  to  change  the  burden  of  proof  to 
some  extent,  and  thus  enable  the  owner  to  make  a 
primorfacie  case  by  proving  fewer  facts  than  would  be 
required  in  the  absence  of  the  statute,  but  it  was  not 
designed  to  dispense  with  all  proof  on  the  part  of  the 
owner,  excepting  as  to  the  injury  or  destruction  of  his 
property.  The  various  provisions  of  the  statute  must 
be  construed  together,  and  the  purposes  which  they 
were  designed  to  accomplish  must  be  considered.  When 
so  treated  the  statute  will  be  found  to  fully  authorize 
the  conclusion  we  have  reached,  and  to  contain  no 
language  which  makes  a  different  construction  neces- 
sary. The  case  of  Marsh  v.  Benton  County^  75  Iowa, 
469,  was  decided  under  another  statute  ;  but  the  prin- 
ciple involved  was  somewhat  similar  to  that  we  have 
been  considering.  The  instruction  to  the  jury  should 
have  limited  the  right  of  recovery  of  plaintiff  for  double 
damages  to  twice  the  amount  stated  in  the  notice  and 
affidavit. 

II.    A  further  objection  made  to  the  portion  of 
the  charge  quoted  is,  that  it  authorizes  the  jury  to  allow 

double  damages  for  the  depreciation  in  value 

'  -T-: .— 7^  .  of  the  horses  which  resulted  from  their  inju- 

what  Inoluded 

ries,  and,  in  addition,  single  damages  for  the 
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value  of  care  and  attention  provided  for  the  horses,  and 
for  other  charges.  The  provision  in  regard  to  double 
damages  authorizes  the  owner  to  "recover  double  the 
value  of  the  stock  killed  or  damages  caused  thereto."  It 
has  been  held  that  the  statute  is  so  far  penal  in  its 
nature  that  there  can  be  no  recovery  thereunder  for 
damages  not  clearly  within  its  scope  and  intent.  -  Mori- 
arity  v.  Railway  Uo.^  64  Iowa,  699  ;  Miller  v.  Railway 
Co,,  69  Iowa,  710. 

But  it  was  held  in  Koons  v.  Railway,  Co.^  23  Iowa, 
497,  that  the  provision  in  regard  to  double  damages  did 
not  authorize  the  recovery  of  a  penalty  within  the 
meaning  of  the  statute  of  limitations,  but  was  designed 
to  compensate  the  owner,  rather  than  to  punish  the  com- 
pany for  its  neglect  to  pay  actual  damages.  The  stock- 
owner  who  is  brought  within  that  provision  may  recover 
"double  the  value  of  the  stock  killed  or  damages  caused 
thereto."  But  the  damages  caused  to  the  stock  are  phys- 
ical, and  the  owner  is  entitled  to  recover  double  the 
financial  damages  which  result  therefrom.  In  this  case 
the  plaintiff  expended  time  and  money  in  proper  efforts 
to  heal  the  injured  animals.  The  evidence  tends  to 
show  that  without  attention  one  of  them  would  have 
died  and  the  other  would  have  become  worthless.  Under 
the  theory  of  the  instruction,  single  damages  only  are 
recoverable  for  the  time  and  money  so  spent.  Yet  they 
were  as  much  the  direct  result  of  the  alleged  wrong  of 
defendant  as  was  the  depreciation  in  the  value  of  the 
horses,  and  the  reason  for  allowing  double  damages 
applies  as  strongly  to  them  as  to  the  loss  in  value.  The 
same  rule  would  apply  to  all  damages  which  resulted 
directly  from  the  injuries  in  question. 

III.  It  is  insisted  by  appellant  that  it  is  not  respon- 
sible to  plaintiff  for  the  damages  in  controversy,  for  the 

3  . .      alleged  reason  that  the  owner  of  the  land 

JwToMand-     f^om  which  the  horses  escaped  onto  def end- 

totenant'i"'^  aut's  right  of  way    had  persistently  kept 

stock.  open  the  gate  through  which  they  escaped, 

and  that  plaintiff  had  a  right  to  use  the  land.    The 
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evidence  as  to  the  gate,  and  the  plaintiff's  occupation  of 
the  land,  is  conflicting.  Since  a  new  trial  is  to  be 
granted  it  is  only  necessary  to  say  that  the  land-owner 
may  by  his  conduct  release  the  railway  compaiiy  from 
liability  for  its  failure  to  build  and  maintain  a  fence,  and 
the  tenant  who  acquired  a  right  to  occupy  and  use  the 
land  jointly  with  the  owner,  with  knowledge  of  such 
release  from  liability,  would  acquire  no  .greater  right 
than  that  of  his  lessor.  See  Warren  v.  Railway  Co.^  41 
Iowa,  484 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Dunn,  59  Iowa, 
619 ;  Russell  v.  Hanley,  20  Iowa,  219.  Whether  the 
tenant  might,  by  his  own  conduct,  revive  the  liability 
of  the  railway  company,  is  a  question  not  involved  in 
this  appeal,  and  not  determined. 

IV.  What  we  have  said  disposes  of  all  questions 
which  need  to  be  considered  on  this  appeal.  The  judg- 
ment of  the  district  court  is  Reversed. 


SoHLAwio  V.  Fleckenstein  et  al. 

Mortgage :  foreclosure  :  no  notice  :  redemption  :  estoppel. 
Plaintiff  'a  homestead  was  sold  upon  the  foreclosure  of  a  mortgage 
without  legal  notice  to  him  of  the  foreclosure  suit.  It  was  bid  in 
bj  defendant  F.,  the  mortgagee^  and  in  due  time  a  sheriff's  deed 
was  made  to  him.  Plaintiff,  however,  knew  of  the  decree  and 
sale  eight  months  prior  to  the  expiration  of  the  time  for  redemp- 
tion, and  he  made  no  claim  that  the  foreclosure  and  sale  were 
invalid  for  want  of  notice,  but,  on  the  other  hand,  treated  them  as 
valid,  and  negotiated  with  F.  for  an  extension  of  the  time  for 
redemption.  He  knew,  also,  that  his  f amUy  had  moved  out  of  the 
house  and  that  F.  had  moved  in,  and  he  stood  by  and  saw  F.  and 
his  grantees,  the  other  defendants,  make  valuable  improvements 
upon  the  property,  without  asserting  his  rights  by  reason  of  the 
want  of  notice.  Held  that  he  was  estopped  fiom  afterwards 
asserting  that  fact  as  a  basis  for  an  action  to  redeem. 

Appeal  from  Woodbury  District  Court. — Hon.  Scott 

M.  Ladd,  Judge. 

Piled,  June  2,  1890. 
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Action  in  chancery  to  redeem  from  a  decree  of 
foreclosure  and  sale  thereon  of  the  property  mortgaged, 
on  the  ground  that  plaintiff  was  not  served  with  notice 
of  the  foreclosure  proceedings.  There  was  a  decree 
dismissing  plaintiff's  petition.  He  now  appeals  to  this 
court. 

0.  C,  Treadway  and  Argo  <6  McDuffie^  for 
appellant. 

MurpJiy  &  Fort  and  Marks  &  Mouldy  for  appellees. 

Beck,  J. — I.  The  plaintiff  seeks  in  this  action  to 
establish  his  right  to  redeem  from  a  decree  of  foreclos- 
ure of  a  mortgage,  and  a  sale  thereon.  The  mortgage 
was  executed  by  himself  and  wife  to  defendant  Fleck- 
enstein, and  was  foreclosed,  and  the  real  estate  in  con- 
troversy was  sold  to  the  mortgagee,  upon  a  decree 
rendered  in  1879,  the  mortgagee  becoming  the  pur- 
chaser. A  sheriff's  deed  was  executed  to  the  purchaser 
at  the  sale,  after  the  expiration  of  the  time  for 'redemp- 
tion; and  thereupon  he  w^nt  into  possession  of  the 
property.  Plaintiff  seeks  to  redeem  on  the  ground 
that,  as  he  was  not  served  with  original  notice  of  the 
commencement  of  the  suit,  he  is  not  bound  by  the 
decree. 

II.  The  return  of  .the  notice  shows  that  service  was 
made  upon  plaintiff,  and  the  district  court  did  not, 
npon  evidence  other  than  the  return  of  the  notice, 
adjudge  that  service  was  made  upon  him.  Evidence  de 
Tiors  the  record  tends  to  show  that  plaintiff  was  not 
served  with  notice.  Upon  the  condition  of  the  record 
before  us,  we  assume  that  no  service  was  in  fact  made. 
We  shall  not  discuss  the  rules  of  the  law  and  the  facts 
applicable  to  the  question  of  service  and  the  validity  of 
the  decree,  but  will  assume,  for  the  purpose  of  the  case, 
that  the  plaintiff  is  not  cut  off  by  the  decree  alone  from 
redeeming  under  the  mortgage  and  decree. 

III.  In  our  opinion,  the  plaintiff,  by  his  acquies- 
cence in  the  decree  and  other  conduct,  is  now  estopped 
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to  resist  the  decree  and  claim  that  it  is  invalid.  The 
plaintiflF,  before  the  foreclosure  proceeding  was  com- 
menced, had  gone  to  the  Black  Hills,  in  Dakota,  and 
became  engaged  in  mining.  He  left  his  family,  consist- 
ing of  his  wife  and  five  childrenyoccupying  the  property, 
which  was,  or  a  part  of  it  at  least,  plaintiff's  home- 
stead. This  was  in  1876.  He  returned  to  Sioux  City, 
where  the  property  is  situated,  in  1879,  but  went  back 
to  the  Black  Hills  before  the  foreclosure  suit  was  com- 
menced in  that  year.  He  had  correspondence  all  the 
time,  but  at  long  intervals,  with  his  wife,  and  vis- 
ited his  home  once  a  year,  except  for  the  last  two  or 
three  ye^-rs  prior  to  the  trial,  when  he  did  not  make  his 
annual  visit.  He  admits  that  he  knew  the  property 
had  been  sold  upon  the  decree  eight  months  before  the 
time  of  redemption  expired.  He  knew  that  his  family 
had  moved  out  of  the  house,  and  defendant  Flecken- 
stein had  moved  into  it.  He  wrote  to  defendant,  asking 
indulgence,  and  to  others  to  obtain  it  from  defendant, 
and  made  promises  and  propositions  to  redeem  from 
the  sale.  He  furnished  money  to  another  to  purchase  a 
junior  mortgage,  and  caused  an  action  to  be  brought 
to  enforce  the  right  of  redemption  under  it ;  but  that 
action  failed.  These,  and  other  facts,  tended  to  show 
that  plaintiff  had  acquiesced  in,  or  submitted  to,  the 
decree  of  foreclosure  and  the  sale,  and  had  no  purpose 
of  resisting  or  contesting  defendant's  right  acquired 
thereunder.  The  defendant  Fleckenstein,  from  the 
facts  known  to  him,  the  surrender  of  the  possession  by 
plaintiff '  s  family,  his  request  for  them  to  redeem,  and 
some  other  circumstances,  was  authorized  to  believe  that 
plaintiff  did  not  intend  to  resist  his  right  acquired  by 
the  purchase  of  the  property,  but  had  abandoned  it. 
Resting  in  this  belief,  he  sold  and  conveyed  parts  of 
the  property.  The  purchasers  are  made  defendants  to 
the  action.  They  had  no  reason  to  believe  that  plain- 
tiff would  make  any  resistance  to  the  title  they 
acquired;  on  the  contrary,  they  were  authorized  to 
believe  that  he  would  not. 
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The  defendants,  while  relying  upon  plaintiff's 
acquiescence  in  the  decree  and  sale  of  the  property, 
made  improvements  on  the  lots,  some  quite  valuable, 
among  them  a  house  costing  three  thousand  dollars. 
Plaintiff  so  acted  as  to  induce  the  defendants  to  believe 
that  he  made  no  claim  to  the  property,  and  had  aban- 
doned it,  surrendering  it  to  Fleckenstein,  the  holder  of 
the  superior  title.  Acting  upon  this  belief,  they  had 
made  valuable  improvements  on  the  lots,  with  the 
knowledge  of  plaintiff.  It  appears  clear  that  plaintiff 
had  knowledge  of  the  improvements  at  the  time  of  their 
construction.  It  appears  that  some  alterations  and 
improvements  were  made  on  the  buildings  soon  after 
Fleckenstein  went  into  possession  of  the  property.  He 
built  the  house,  costing  three  thousand  dollars,  in  1882. 
Plaintiff,  as  he  testifies,  was  in  Sioux  City  for  three  or 
four  months  after  the  seventeenth  of  July,  1881,  when 
he  returned  to  the  Black  Hills.  He  came  back  at 
Christmas,  and  staid  until  spring  in  Sioux  City,  and 
returned  again  to  Sioux  City  in  November,  1882, 
remaining  until  the  following  March  cfr  April,  when  he 
returned  to  the  Black  Hills.  During  the  time  he  was 
in  Sioux  City,  in  1881, 1882,  1883,  the  changes  upon  the 
houses  and  the  improvements  upon  the  lots  were  in 
process  of  construction.  Plaintiff  was  literally  stand- 
ing by,  and  witnessing  the  construction  of  the  buildings 
and  improvements  upon  the  lots  which  he  now  claims, 
without  a  word  of  protest  or  objection  thereto.  The 
law  will  estop  him  to  set  up  a  claim  to  the  property, 
and  seal  his  lips  so  that  he  can  utter  no  complaint. 
He  should  have  proclaimed  his  interest  and  claim,  so 
that  defendants  would  have  been  warned  of  the  danger 
threatened  to  their  claim  of  title.  Lucas  n.  Hart^  5 
Iowa,  415 ;  Foster  v,  Bigelow^  24  Iowa,  379  ;  Bullis  v. 
Noble^  36  Iowa,  618;  Macomher  v.  Peek^  39  Iowa,  351. 
We  conclude  that  plaintiff  is  estopped  to  dispute 
defendant's  title  to  the  land,  and  that  the  court  below 
rightly  dismissed  his  petition. 

Affirmed. 
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Newman  v.  The  Chicago,  Milwaukee  and  St.  Paul 

Railway  Company. 

Bailroads :  death  of  brakbman  :  contributory  NEOLiaENCB :  prox- 
imate CAUSE.  The  rear  brakeman  on  one  of  defendant*s  freight 
trains  was  charged  by  the  conductor  with  the  duty  of  setting  out 
two  cars  and  making  other  changes  m  the  train  at  a  certain 
station,  and  with  the  direction  of  all  movements  of  the  engine 
necessary  to  accomplishing  that  work.  He  was  perfectly  famili^ 
with  the  depot  grounds,  switches  and  sidetracks  at  the  station  in 
question.  In  setting  out  the  two  cars,  he  left  them  in  such  a 
position  on  the  sidetrack  that  there  was  only  room  for  a  car  on  the 
main  track  to  pass  them  without  collision,  and  so  that  they  were 
wrongfully  left  standing  upon  the  crossing  of  a  city  street.  In 
the  further  movement  of  cars  under  the  brakeman's  direction, 
two  cars  were  kicked  back  on  the  main  track,  past  th6  two  cars 
which  had  so  been  set  out,  with  such  speed  as  to  indicate  negli- 
gence on  the  part  of  the  engineer.  The  conductor,  seeing  these 
cars  moving  at  an  undue  rate  of  speed,  directed  the  brakeman  to 
catch  them.  In  obedience  to  this  order,  he  began  climbing  the 
ladder  upon  the  side  of  one  of  the  moving  cars,  and,  while  intent 
upon  so  doing,  the  moving  cars  passed  the  cars  which  had  been  set 
out.  and,  because  there  was  not  room  for  his  body  between  the 
moving  and  the  standing  cars,  he  was  caught  between  them,  and 
so  injured  that  he  died.  Held  that  he  was  guilty  of  negligence  in 
leaving  the  cars  on  the  sidetrack  so  near  to  the  main  track, — ^there 
being  no  reason  why  he  might  not  have  had  them  moved  further 
along  the  track,  and  left  at  a  proper  distance  from  the  main  track, 
and  off  the  street^  crossing ;  also,  that,  though  the  engineer  was 
guilty  of  negligence  in  kicking  the  other  cars  back  with  undue 
speed,  the  brakeman's  own  negligence  contributed  to  his  death, 
and  that  there  could  be  no  recovery  therefor. 

Appeal  from  Linn  District  Court. — Hon.  C.  P.  Couch, 

Judge. 

Filed,  June  2,  1890. 

This  is  an  action  to  recover  damages  for  the  death 
of  William  H.  Rood,  who,  it  is  alleged,  was  killed  by 
being  crashed  between  two  cars  on  the  defendant's  rail- 
road, at  Cedar  Kapids,  by  reason  of  the  negligence  of 
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the  defendant,  and  the  negligence  of  the  coemployes 
of  said  road.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiff.     Defendant  appeals. 

Mills  &  Keeler^  for  appellant. 

Rickel  &  Crocker^  Ward  <fe  Harman  and  F.  (7. 
HoTTnel^  for  appellee. 

RoTHROCK,  C.  J. — I.  It  is  conceded  that  William 
H.  Rood  was  killed  while  in  the  employ  of  the  defend- 
ant, and  that  he  came  to  his  death  by  being  crushed 
between  two  box  freight  cars  on  the  defendant's  rail- 
road. At  the  time  of  the  accident  which  resulted  in 
his  death,  he  was  climbing  the  ladder  on  the  side  of  a 
moving  car,  and,  while  so  ascending  the  side  of  the 
moving  car,  it  passed  another  car,  standing  on  an 
adjacent  track,  so  close  as  not  to  permit  his  body  to 
pass  safely  between  said  cars,  and  he  was  caught  and 
rolled  along  between  them,  and  injured  so  that  he  died 
in  a  few  minutes.  The  deceased  was  an  experienced 
brakeman,  and  was,  at  the  time  of  his  death,  and  had 
bee^ji  for  several  months,  in  the  employ  of  the  defend- 
ant, on  a  freight  train  running  from  Marion,  in  this 
state,  through  the  city  of  Cedar  Rapids,  to  the  city  of 
Ottumwa.  He  was  what  is  known  as  the  "rear  brake- 
man,"  and  it  was  part  of  his  duty  to  do  the  immediate 
work  in  connection  with  the  switching  of  cars,  made 
necessary  by  the  business  of  the  company,  at  the  inter- 
mediate stations  on  the  road.  We  do  not  mean  that  he 
was  required  to  do  all  the  manual  labor  connected 
therewith;  but  he  had  the  immediate  control  of  the 
work.  When  a  car  or  cars  were  to  be  taken  out  of  the 
train,  it  was  his  duty  to  see  that  they  were  properly  set 
on  the  sidetracks,  and  that  the  train  was  properly  cut  in 
two  parts,  and  that  the  proper  movements  of  the  engine 
and  cars  were  made  to  execute  the  order.  He  was 
required  to  give  the  requisite  signals  to  the  engineer  and 
fireman  to  accomplish  the  work  in  the  proper  manner, 
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and  it  was  his  duty  to  direct  the  men  on  the  engine 
to  stop  and  move  the  same  so  as  to  place  the  cai*s  in  the 
proper  position.  He  was  perfectly  familiar  with  the 
depot  grounds,  switches  and  sidetracks  of  the  defend- 
ant at  Gedar  Rapids.  Before  leaving  Marion,  E.  W. 
Briggs,  who  was  conductor  of  the  train,  directed  Rood 
as  to  the  work  to  be  done  at  Cedar  Rapids.  He  told 
him  to  cut  oflf  four  cars ;  throw  two  on  the'  sidetrack, 
two  on  the  main  track ;  take  the  engine  and  go  on  the 
siding,  and  get  three  or  four  stock  cars.  It  was  then 
dark,  and,  before  arriving  at  Cedar  Rapids,  Rood  went 
forward,  to  be  in  position  to  execute  his  orders  When 
the  train  stopped,  the  four  cars  were  cut  oflP  from  the 
train,  and  the  engine  pulled  them  south  over  the  switch. 
Rood  was  standing  on  the  top  of  the  last  car,  and  when 
it  had  passed  the  switch  he  gave  the  signal  with  his 
lantern  to  stop,  descended  from  the  car,  threw  the 
switch  onto  the  sidetrack,  and  signaled  the  engineer  to 
back  up.  The  engine  and  four  cars  backed  in  on  the 
sidetrack  until  they  struck  against  some  cars  standing 
thereon,  when  the  signal  was  given  to  stop.  The  rail- 
road tracks  at  this  point  are  curved,  and  Rood  gave  the 
signals  from  the  inside  of  the  curve.  He  cut  oflf  the  two 
cars,  leaving  them  upon  the  sidetrack,  and  standing 
against  the  cars  to  which  they  were  backed  up.  After 
cutting  oflf  the  two  cars,  he  walked  across  the  sidetrack, 
past  the  south  end  of  the  last  car,  stopped  at  the  edge 
of  that  car,  and  held  up  his  lantern,  and  looked  at  the 
end  of  the  car,  and  then  followed  the  engine  and  the 
other  cars  down  to  the  same  switch  he  had  before 
turned,  and  moved  it  from  the  sidetrack  back  to  the 
main-line  track,  and  signaled  to  the  fireman  and  engi- 
neer, and  the  engine  and  two  cars  were  backed  quite 
rapidly ;  and,  while  thus  backing  on  the  main  line,  the 
two  cars  were  detached  from  the  engine  by  the  head 
brakeman,  the  engine  was  stopped,  and  the  two  cars 
were  thus  "kicked"  down  along  the  main  line.  About 
this  time  the  conductor  came  up  from  the  rear  of  the 
train,  and  saw  the  cars  moving  at  the  rate  of  six  or 
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seven  miles  an  honr,  with  no  one  on  them  to  control 
their  speed.  He  saw  Rood  near  the  cars,  and,  with- 
out knowing  who  he  was,  ordered  him  to  catch  the 
car^.  Sood  commenced  to  ascend  the  ladder  on  the  side 
of  one  of  the  cars,  and  was  caught  between  that  and  the 
car  which  had  been  placed  on  the  sidetrack,  and  killed. 
It  is  apparent  from  the  foregoing  facts  that,  if  Rood 
had  not  left  the  cars  on  the  sidetrack  so  near  the 
main  line,  the  accident  would  not  have  happened.  By 
removing  them  a  very  short  distance  further  from  the 
switch,  there  would  have  been  no  damage  whatever. 

The  foregoing  facts  are  established  without  conflict 
in  the  evidence.  It  is  true  that  counsel  for  appellee 
claim  that  the  jury  were  warranted  in  finding  from  the 
testimony  of  the  conductor  that  he  personally  directed 
Rood  to  leave  the  car  where  it  stood  on  the  switch. 
The  claim  is  founded  upon  an  alleged  contradictory 
statement  made  by  the  conductor  in  two  depositions 
which  were  taken  by  the  parties.  We  have  to  say  that 
a  careful  examination  of  the  whole  record  shows  that 
there  was  no  contradictory  evidence  given  by  the  con- 
ductor on  this  question.  It  is  true  that  the  conductor 
was  asked  this  question:  "Under  whose  personal 
direction  and  supervision  were  the  two  cars  set  out 
upon  the  sidetrack,  and  left  thereon,  at  the  time  of  the 
accident  ? "  The  answer  was  in  these  words :  •*  Rood's 
supervision,  and  my  direction. '^  The  direction  spoken 
of  was  given  at  Marion.  There  is  no  evidence  that  the 
conductor  knew  that  the  car  was  in  an  unsafe  or  dan- 
gerous position  until  it  was  too  late  to  prevent  the 
accident,  and  the  jury  so  found ;  and  there  is  no  evi- 
dence that  would  warrant  a  jury  or  court  in  finding  that 
the  conductor  was  negligent  in  ordering  Rood  to  take 
control  of  the  moving  cats. 

The  record  is  voluminous.  Numerous  acts  of  negli- 
gence are  charged,  but,  when  the  evidence  is  considered, 
there  is  only  one  charge  of  negligence  which  the  court 
would  be  authorijsed  to  submit  to  a  jury.  All  the 
others  are  either  abandoned  by  the  appellee,  or  are 
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80  manifestly  without  support  in  the  evidence  as  to 
demand  no  consideration.  We  will  proceed  to  examine 
the  charge  of  negligence  upon  which  there  is  a  fair 
coniiict  in  the  evidence. 

It  is  claimed  that  the  engineer  and  fireman  disre- 
garded the  signals  given  by  Rood,  and  disobeyed  the 
same,  and,  instead  of  backing  the  last  two  cars  down 
the  main  track,  "kicked"  them  loose  from  the  engine 
at  such  a  rate  of  speed  that  Rood  was  required  to  make 
the  attempt  to  stop  them  by  climbing  up  the  side  of  one 
of  them.  There  is  evidence  from  which  it  might  fairly 
be  found  that  Rood  gave  a  signal  to  back  the  cars  with 
the  engine  attached,  and  not  kick  them  back.  It  is 
true  that  the  engineer  and  fireman  testified  that  they 
obeyed  the  signal  as  given.  But  there  was  a  fair  con- 
flict on  this  question.  As  we  read  the  record,  there  was 
absolutely  no  question  for  the  jury  to  determine  except 
that  arising  on  the  alleged  act  of  negligence  above 
mentioned.  The  appellant  contended  that  the  negli- 
gence of  Rood  in  leaving  the  cars  on  the  switch  in  such 
position  as  that  another  car,  passing  on  the  main  track, 
would  leave  a  space  of  but  a  few  inches,  contributed  to 
his  injury  and  death,  and  that  plaintiflf  cannot  recover 
by  reason  of  that  act  of  negligence  on  the  part  of  Rood. 
And  here  we  may  say  there  is  absolutely  no  conflict  in 
the  evidence  as  to  the  negligence  of  Rood.  As  we 
have  said,  he  was  perfectly  familiar  with  the  switches 
and  tracks  in  the  yards.  He  left  the  car  on  the  side- 
track in  such  a  position  that  it,  with  other  cars  north  of 
it,  completely  blocked  and  closed  up  Fifth  street  in 
Cedar  Rapids.  There  were  plank  highway  or  street 
crossings  sixteen  feet  wide  over  the  railroad  tracks,  and 
near  the  center  of  the  street,  and  he  had  been  previously 
warned  not  to  leave  cars  standing  south  of  this  crossing 
on  that  sidetrack.  It  is  manifest  that  it  would  be  a 
palpable  act  of  negligence,  even  if  he  had  received  no 
explicit  instructions  on  the  subject.  It  was  negligent, 
because  he  knew  that  if  a  car  stood,  on  the  switch  over 
the    crossing,    with    its    south    end    from    twenty    to 
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twenty-four  feet  south  of  the  crossing,  as  he  left  it,  the 
car  would  be  too  close  to  the  main  track  for  safety  ;  and 
it  was  wrongful  and  negligent,  because  it  completely 
blocked  the  street  against  travel.  It  required  no  skill 
in  operating  a  railroad  to  know  that  the  act  was 
wrongful. 

It  is  claimed  by  counsel  for  appellee  that  the  act  of 
leaving  the  car  south  of  the  crossing  was  not  wrongful 
nor  negligent,  because  the  two  cars  which  were  placed 
on  the  sidetrack  were  backed  up  against  other  cars 
on  the  track,  and  could  not  be  backed  further.  But 
this  thought  finds  no  support  in  the  evidence.  After 
the  accident,  the  same  engine  and  crew  backed  all  of 
these  cars  clear  of  the  crossing.  It  is  true  it  required 
some  of  the  brakes  on  the  cars  to  be  loosened,  but  that 
was  no  reason  why  the  street  crossing  should  not  be 
kept  clear,  and  the  cars  placed  in  proper  position. 

The  jury  returned  a  general  verdict  for  the  plaintiflF 
for  the  sum  of  twenty-five  hundred  dollars.  The 
deceased  was  a  young  man,  aged  twenty -seven  years, 
and  had  been.engaged  in  railroading  for  four  years,  at 
an  average  salary  of  fifty  dollars  a  month.  In  addition 
to  the  general  verdict,  the  jury  returned  answers  to 
special  interrogatories  which  were  submitted  to  them 
by  the  court,  upon  the  request  of  the  defendant.  The 
following  is  a  copy  of  the  interrogations  and  answers : 

**Q.  1.  Were  the  two  cars  placed  and  left  upon 
the  sidetrack  that  night  at  a  sufficient  and  safe  distance 
from  the  main  track  1    A.     For  all  ordinary  purposes. 

*'^.  2.  Did  the  conductor  direct  William  H.  Rood, 
the  rear  brakeman,  to  do  the  switching  in  the  Cedar 
Rapids  yards  that  night  ?    A.    Yes. 

"^.  3.  Was  Wm.  H.  Rood  in  immediate  per- 
sonal charge  of  the  switching  done  that  night,  prior  to 
the  accident  %    A.     Yes ;  under  orders  of  conductor. 

*'^.  4.  Did  Wm.  H.  Rood  have  personal  charge 
and  control  of  the  placing  and  leaving  of  the  two  cars 
upon  the  sidetrack  that  night  ?  ^.  (  by  jury ).  He  did, 
by  conductor's  orders. 
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'*^.  5.  Did  Wm.  H.  Rood  have  knowledge  of  the 
position  in  which  the  two  cars  were  placed  and  left  npon 
the  sidetrack  that  night  ?  -4..  ( by  jury ).  To  a  certain 
extent. 

^^Q.  6.  Was  it  Rood's  personal  duty  to  see  that 
the  two  cars  were  placed  and  left  upon  the  sidetrack  at 
a  sufficient  and  safe  distance  from  the  main  track? 
A.  (by  jury ).     Yes ;  by  the  order  of  the  conductor. 

"  C.  7.  Was  Wm.  H.  Rood  an  experienced  brake- 
man,  and  familiar  with  the  location  and  situation  of 
defendant's  main  track  and  sidetrack  number  1  that 
night  ?    ^.  ( by  jury ).     Yes. 

"C-  8.  Would  Wm.  H.  Rood  have  received  his 
injuries  if  he  had  placed  and  left  the  two  cars  upon  the 
sidetl*ack  at  a  sufficient  and  safe  distance  from  the  main 
track  that  night  ?    -4.  ( by  jury ).     No. 

"  Q.  9.  If  the  two  cars  had  not  been  placed  ajid 
left  upon  the  sidetrack  where  they  were  actually  left, 
would  Rood  have  been  injured  by  them!  A.  (by 
jury ).     No. 

'*C.  10.  Would  Wm.  H.  Rood  have  been  injured 
if  the  two  cars  had  been  placed  and  left  at  a  sufficient 
and  safe  distance  from  the  main  track?  A.  (by  jury). 
He  would  not. 

"^.  11.  At  the  time  the  conductor  ordered  Rood 
to  catch  the  two  cars  coming  down  the  main  track,  did 
he  then  know  that  the  other  two  cars  were  placed  and 
left  oipon  the  sidetrack  too  near  the  main  track  for 
safety  ?    A.  (hj  jury ).     No. 

**I.  H.  Andrew,  Foreman." 

Counsel  for  the  defendant  moved  the  court  to 
render  a  judgment  for  the  defendant  on  these  special 
findings,  notwithstanding  the  general  verdict.  The 
motion  was  overruled.  The  answers  to  these  special 
findings  must  be  construed  in  the  light  of  the  evidence. 
All  the  answers  which  are  qualified  *'by  the  conductor's 
orders,"  and  ''orders  of  conductor,"  and  ''by  the 
order  of  the  conductor,"  must  be  understood  as  the 
orders  given  at  Marion.     In  this  sense,  the.  answers  are 
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supported  by  the  evidence,  and  there  is  not  one  word 
of  evidence  tending  to  show  that  the  conductor  gave 
any  orders  afterwards ;  and  the  answer  to  the  eleventh 
interrogatory  shows  that  the  conductor  did  not  know 
that  the  two  cars  on  the  sidetrack  were  in  a  danger- 
ous position  when  he  ordered  Rood  to  catch  the  two 
cars  coming  down  the  main  track.  The  substance  of 
these  answers  are :  Firsts  that  the  cars  were  at  a  safe 
distance  for  all  ordinary  purposes,  by  which  it  is  to  be 
understood  that  another  car,  in  imssing  on  the  main 
track,  would  not  collide  with  them  ;  second^  that  Rood 
voluntarily  placed  the  cars  on  the  sidetrack,  and  that 
the  conductor  was  not  negligent  in  ordering  Rood  to 
catch  the  cars  on  main  track.  There  is  no  escape  from 
the  conclusion  that,  under  these  special  findings.  Rood 
was  negligent,  and  that  if  it  had  not  been  for  his  negli- 
gence his  life  would  not  have  been  lost. 

But  it  is  claimed  that  the  jxiry  were  warranted  in 
finding  that,  notwithstanding  he  was  negligent,  such 
negligence  did  not  contribute  proximately  to  his  death. 
It  is  claimed  that  the  efficient  act  of  negligence  was  that 
of  the  engineer  in  kicking  the  cars  back  on  the  main 
line,  contrary  to  the  signals  given  by  Rood;  and  the 
learned  district  judge  was  of  opinion  that  the  jury 
might  so  find,  and  he  instructed  the  jury  on  the  ques- 
tion of  proximate  cause  as  follows:  '*20.  In  deter- 
mining whether  or  not  an  act  is  the  proximate  cause  of 
an  injury,  the  legal  test  is,  was  the  injury  of  such  a 
character  as  might  reasonably  have  been  foreseen  or 
expected  as  the  natural  result  of  the  act  complained  of  ? 
A  party,  in  law,  is  not  chargeable  with  results  which  do 
not  naturally  and  reasonably  follow  as  the  consequence 
of  his  conduct." 

It  has  become  a  familiar  rule  in  the  jurisprudence 
of  this  and  other  states  that,  when  the  party  injured 
was  negligent,  the  party  charged  with  liability  for  the 
injury  cannot  escape  the  consequences  of  his  negligent 
act,  when  the  negligence  of  the  plaintifl*  was  discovered 
by  the  defendant  in  time  to  have  averted  the  injury  by 
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the  exercise  of  reasonable  care.  Morris  v.  Railway  Co,, 
45  Iowa,  32 ;  McKean  v.  Railway  Co.^  55  Iowa,  191 
and  other  cases.  But  that  rule  has  no  api^lication  in 
this  case,  because  there  is  no  evidence  that  anyone  in 
the  defendant's  service  except  Rood  knew,  until  it  was 
too  late  to  avert  the  injury,  that  the  two  cars  on  the 
sidetrack  were  left  standing  at  an  improper  place.  The 
ultimate  question  to  be  determined  is,  was  there  any 
ground  for  holding  that  the  negligence  of  Rood  did  not 
contribute  to  his  injury  so  as  to  defeat  a  recovery  I  The 
definition  of  what  are  proximate  causes,  given  in  the 
instruction  above  quoted,  is  applicable  where  one  act  of 
negligence  follows  another  in  point  of  time,  and  the  first 
act  is  so  remotely  connected  with  the  injury  as  that  it 
might  be  said  that  it  was  no  part  of  the  efficient  cause 
of  the  injury.  See  Handelun  v.  Railway  Co.^  72  Iowa, 
709;  Qrowley  V,  Railway  Co,  ^  65  Iowa,  658;  Railway 
Co,  V.  Kellogg^  94  U.  S.  474 ;  and  Scott  v.  Hunter^  46 
Pa.  St.  192. 

But  the  act  of  Rood  in  placing  the  cars  on  the  side- 
track, and  allowing  them  to  remain  there,  was  a  con- 
tinuing act  of  negligence.  The  cars  remained  there,  and 
were  a  standing  and  continuing  menace  to  the  safety  of 
persons  engaged  in  moving  the  cars  on  the  other  track. 
If  Rood  had  deliberately  planted  a  post  in  the  ground 
instead  of  placing  the  cars  on  the  track  where  they  were 
placed,  and  he  had  come  in  contact  with  the  post^  ii 
would  be  a  strange  doctrine  to  hold  that,  because  he 
planted  the  post  before  he  was'  injured,  his  act  did  not 
have  any  proximate  connection  with  the  injury ;  and 
his  act  in  placing  the  cars,  though  not  a  malicious  one, 
was  just  as  closely  connected  with  his  injury  as  though 
he  had  erected  a  permanent  structure  near  the  track, 
and  by  contact  therewith  was  injured.  Much  has  been 
written  upon  the  subject  of  proximate  and  remote 
causes,  as  applied  to  injuries  on  the  ground  of  negli- 
gence. The  books  are  full  of  refined  reasoning  and 
distinctions  as  to  conditions  and  causes  and  causal  con- 
nections, and  the  like  ;  but,  after  all,  courts  and  juries 
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should  determine  these  questions  upon  common- sense 
principles,  within  the  comprehension  of  the  ordinary 
triers  of  questions  of  fact.  If  the  act  of  Rood  was  not 
contributory  negligence,  a  passenger  riding  upon  the 
platform  of  a  car,  in  direct  violation  of  his  rights  as  a 
passenger,  might  well  claim  that  the  carrier  was  liable 
for  an  injury  to  him  because,  after  he  went  on  the  plat- 
form, the  engineer  negligently  caused  a  collision  by 
which  the  platform  jvas  crushed.  He  might  claim  that 
his  negligence  was  prior  in  point  of  time,  and  that  he 
did  not  apprehend  that  the  engineer  would  be  negligent. 
Such  a  proposition  would  not  command  the  approval  of 
anyone,  and  yet  the  act  was  a  continuing  act  of  negli- 
gence, the  same  as  placing  the  car  in  a  dangerous  posi- 
tion on  the  track  by  Rood.  In  our  opinion,  the  answers 
to '  the  special  interrogatories  in  this  case  required  a 
judgment  to  be  entered  for  the  defendant. 

11.  An  appeal  was  taken  by  the  plaintiff,  and 
errors  are  assigned  upon  the  giving  of  an  instruction  to 
the  jury  which  is  claimed  to  be  erroneous,  and  upon 
certain  rulings  upon  the  admission  of  evidence.  We 
need  not  discuss  nor  set  out  the  grounds  upon  which  it 
is  claimed  the  court  erred.  It  is  enough  to  say  that  the 
matters  complained  of  could  not  have  had  any  influ- 
ence in  the  way  of  eliciting  any  other  answers  to  the 
special  interrogatories  than  those  given  by  the  jury. 
We  put  the  reversal  of  the  cause  squarely  on  the  ground 
that  the  defendant  was  entitled  to  judgment  on  the  spe- 
cial findings,  and  the  cause  is  remanded  to  the  court 
below  for  the  purpose  of  entering  such  judgment. 

Reversed. 


In  re  Estate  of  Mansfield. 

Estates  of  Decedents :  executors:  rights  as  to  real  estate: 
EXTRA  coupenbation  :  estoppel  of  heir,  a  testator  in  his  will 
named  certain  persons  as  the  executors  and  administrators  of  his 
estate,  '*  personal  and  real."  Understanding  that  by  this  appoint- 
ment they  were  authorized  to  do  so,  which  understanding  was 
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shared  by  the  heirs,  the  parties  so  named,  after  qualifying,  pro- 
ceeded to  take  charge  of  the  real  as  well  as  the  personal  estate, 
collecting  rents,  making  improvements  and  paying  taxes,  all  with 
the  knowledge  and  tacit  consent  of  the  heirs.  They  made  an 
interlocutoi^  report,  in  which  they  charged  the  estate  with 
expenditures  so  incurred,  which  was  approved  by  the  court,  with- 
out notice  to  the  heirs.  Afterwards  the  heirs  and  the  executors 
entered  into  an  agreement,  whereby  the  executors  were  to  proceed 
as  theretofore  in  regard  to  the  real  estate,  and  at  the  end  of  the 
time  for  filing  claims  they  were  to  make  a  showing  of  the  indebt- 
edness in  excess  of  the  money  In  their  hands,  whereupon  the  heirs 
were  to  furnish  them  the  money  to  pay  all  the  indebtednees,  and 
the  estate  was  then  to  be  closed  up  and  distribution  made  accord- 
ing to  the  terms  of  the  agreement.  The  heirs  furnished  the  money 
accordingly,  the  debts  were  paid,  distribution  was  made,  and  the 
executors  made  a  final  report,  which  included  a  charge  by  one  of 
the  executors  for  extra  compensation  for  legal  services,  he  being 
also  an  attorney  at  law.  This  charge  was  estimated  among  the 
liabilities  of  the  estate  when  the  heirs  borrowed  the  money  to  pay 
the  residue  of  the  indebtedness,  and  they  must  be  presumed  then 
to  have  known  of  it.  One  of  the  heirs  filed  exceptions  to  chai^gee 
for  expenditures  for  improvements  .and  taxes  on  real  estate,  as 
shown  by  the  final  report,  and  also  by  the  interlocutory  report,  and 
especially  to  the  charge  for  extra  compensation  for  legal  services. 
Under  the  agreement  for  distribution,  the  contestant  was  to 
receive  advantages  not  contemplated  by  the  will.  Held  that, 
whatever  rights  the  executors  had  by  virtue  of  the  will  to  take 
charge  of  the  real  estate  as  they  did,  the  contestant  was  estopped 
to  object  thereto,  because,  first,  the  agreement  was  an  acquiescence 
in  what  they  had  done  in  that  respect,  and  a  warrant  for  their 
continuing  in  the  same  course ;  and,  second^  as  she  did  not  propose 
to  relinquish  that  part  of  the  agreement  which  was  of  advantage 
to  her,  she  could  not  object  to  expenditures  which  were  made 
pursuant  to  other  provisions  of  it.  Also,  that  she  could  not  then 
be  heard  to  object  to  the  charge  for  legal  services,  because  she 
must  be  presumed  to  have  known  of  and  assented  to  it  when  she 
joined  with  the  other  heirs  in  borrowing  the  money  to  pay  the 
indebtedness  of  the  estate,  whereby  a  distribution  was  secured, 
under  the  will  and  the  agreement,  to  her  advantage. 

Appeal    from    Linn    District    Court. — Hon.    J.    H. 

Preston,  Judge. 

Filed,  June  2,  1890. 

LuRA  M.  Reed,  as  heir  at  law,  filed  objections  to 
the  final  report  of  the  executors;  and  from  an  order 
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overruling  the  objections,  and  approving  the  report, 
she  appeals. 

Wm.  O.  ClarJc^  for  appellant. 

(7.  J.  Deacon^  for  appellee. 

Granger,  J. — Appellant's  statement  of  the  case, 
knd  of  some  inquiries  involved,  are  as  follows:  '*Dr. 
E.  L.  Mansfield  died  testate,  at  Cedar  Kapids,  Iowa, 
May  26,  1887.  His  will  appointed  his  son,  L.  W.  Mans- 
field, and  his  son-in-law,  C.  J.  Deacon,  executors,  with- 
out bonds,  of  his  estate,  which  consisted  largely  of  real 
property  situated  in  Cedar  Rapids.  The  decedent's 
debts  and  liabilities  amounted  to  upwards  of  forty 
thousand  dollars,  a  part  of  which  was  evidenced  by 
promissory  notes,  of  which  the  executor  Deacon  and 
others  were  joint  makers.  The  decedent  left  a  widow 
and  three  children.  The  appellant,  Lura  M.  Reed,  was 
a  daughter,  and  took  under  the  will  an  interest  ih 
three-tenths  of  the  entire  estate,  a  portion  of  which 
was,  however,  vested  temporarily  in  the  executors  as 
trustees  for  her  benefit,  and  for  the  benefit  of  her  minor 
children.  The  executors  qualified  immediately,  and  on 
the  thirtieth  of  December,  1887,  filed  an  interlocutory 
report  purporting  to  show  their  acts  as  executors  to 
that  date,  and  containing  a  detailed  statement  of  their 
receipts  and  alleged  expenditures.  No  one  appearing 
to  contest  this  report,  it  was  on  the  sixth  day  of 
January,  1888,  approved  as  of  course.  On  July  6, 1888, 
a  final  report  was  filed,  showing  the  doings  of  executors 
to  date,  and  alleging  that  the  estate  was  fully  settled, 
and  asking  to  be  discharged  and  exonerated.  On  the 
same  day  the  appellant,  Lura  M.  Reed,  filed  objections 
to  the  final  report,  and  to  the  interlocutory  report, 
attacking  a  large  number  of  the  items  of  disbursement 
in  each  report ;  and  alleging  that  the  disbursements  of 
the  first  report  had  been  charged  against  the  estate,  and 
allowed  by  the  court,  either  through  the  fraud  or  the 
mistake  of  the  executors.    The  objections  were  in  the 
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nature  of  a  general  denial,  attacking  each  item  of  dis- 
bursement of  the  reports  as  wasteful  and  unauthorized 
by  law.  A  trial  was  had  to  the  court,  without  a  jury, 
at  the  October,  1888,  term  of  the  court ;  the  appellant 
alone  contesting  the  propriety  of  the  acts  of  the  execu- 
tors. The  appellant  especially  objected  to  the  allow- 
ance and  approval  of  large  disbursements  which  the 
executors  claimed  to  have  made  in  payment  of  taxes, 
and  for  improvements  to  the  real  property  of  the  deced- 
ent, and  to  disbursements  for  labor  on  the  real  prop- 
erty, and  for  hay  and  oats  purchased  and  fed  to  horses 
owned  by  the  executor,  L.  W.  Mansfield,  and  by  the 
widow,  Mary.E.  Mansfield,  and  to  the  allowance  of  an 
attorney's  fee  of  twelve  hundred  dollars  to  the  execu- 
tor, C.  J.  Deacon.  The  merits  of  the  case  require  an 
inquiry  as  to :  First.  What  duties  an  executor  owes 
to  the  real  property  of  his  decedent,  and  what  powers 
he  has  thereover,  which  are  not  expressly  conferred  by 
will  ?  Second.  What  rule  should  govern  the  court  as 
to  claims  of  an  executor  for  attorney's  fees  or  extra 
compensation  ?  Third.  Is  appellant  barred  as  to  the 
attorney 's  fee  by  assent  or  settlement  1  Fourth.  Many 
of  the  items  of  dispute  had  been  filed  as  claims  against 
the  estate,  and  were  approved  as  such  by  the  executors. 
How  far  is  such  an  approval  an  adjudication,  as  between 
the  executors  and  the  heirs,  of  the  justness  of  such 
claim?" 

A  notice  of  these  general  inquiries  may  very  much 
abridge  what  would  otherwise  be  an  extended  opinion, 
resulting  from  the  discussion  of  the  numerous  questions 
presented  in  detail.  The  object  of  stating  these  general 
inquiries  is  not  so  much  to  discuss  abstract  propositions 
of  law,  as  to  call  attention  to  the  particular  facts  which 
give  them  importance  in  the  case,  and  to  confine  our 
reasoning  thereto,  and  to  the  rules  of  law  that  should 
govern. 

I.  The  facts  that  give  rise  to  the  first  inquiry  are, 
Jirsty  a  clause  in  the  will,  and,  second^  the  conduct  of 
the  parties.     It  is  true  in  the  case  that  the  executors 


SUPPLEMENT.  685 


In  re  Est.  of  Mansfield. 


took  charge  of  the  real  estate,  consisting  of  town  or  city 
property,  with  buildings  thereon,  vacant  lots  and  farm 
lands.  The  executors  made  quit^  extended  improve- 
ments by  way  of  repairs  and  additions  to  the  buildings, 
paid  taxes,  etc.,  for  which  the  law  gives  no  warrant, 
unless  the  acts  were  sanctioned  by  the  will  or  the  acts 
of  the  parties  in  interest!  In  this  case  we  need  only 
inquire  as  to  the  acts  of  appellant,  Lura  M.  Reed,  for 
she  is  the  only  party  complaining.  It  is  insisted  that 
the  executors  had  no  authority  to  assume  control  of  or 
to  manage  the  real  estate,  and  that  for  expenditures  or 
services  in  that  respect  they  are  not  entitled  to  reim- 
bursement or  compensation.  The  executors  entered 
upon  the  discharge  of  their  duties  on  the  twenty-sixth 
day  of  June,  1887,  and  from  that  time  had  possession  of 
and  controlled  the  real  estate  as  stated,  to  May  28,  1888, 
when  the  widow  and  all  the  heirs  entered  into  an  agree- 
ment in  writing  pertaining  to  the  settlement  of  the 
estate,  which  it  will  be  impracticable  to  set  out  in  full, 
because  of  its  length,  but  parts  of  it  will  be  quoted. 

After  the  date  and  names  of  parties,  are  these 
words:  ''That  whereas,  certain  differences  have  arisen 
between  the  parties  above  named,-  with  reference  to  the 
distribution  of  the  estate  of  said  E.  L.  Mansfield, 
deceased,  and  the  portion  to  be  allotted  to  each  in  final 
settlement  of  said  estate  :  Now,  therefore,  for  the  pur- 
pose of  settling  all  differences,  and  establishing  defi- 
nitely the  share  of  each,  and  the  basis  of  division  into 
such  respective  shares,  it  is  hereby  mutually  under- 
stood and  agreed,  by  and  between  the  parties  hereto,  as 
follows."  Then  follows  an  agreement  for  division  of 
the  real  estate,  specifying  the  particular  tracts  for  the 
widow  and  each  heir,  and  incumbrances  to  be  paid  by 
each,  with  other  particulars.  The  following  paragraphs 
have  reference  to  appellant:  "(a)  One-fifth  of  the 
share  falling  to  the  said  Lura  M.  Reed  shall  be  retained 
by  C.  J.  Deacon  and  L.  W.  Mansfield,  executors  of  said 
estate,  in  trust  for  the  children  of  said  Lura  M.  Reed, 
in    accordance   with   the    terms    of   the    will   of    said 
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E.  L.  Mansfield,  deceased,  and  the  remaining  four-fifths 
thereof  shall  be  delivered  and  paid  to  said  Lnra  M. 
Reed ;  it  being  the  judgment  of  said  executors  that 
such  payment  to  her  is  most  suitable  for  her  use  and 
benefit.  The  signature  of  said  executors  to  this  agree- 
ment shall  be  deemed  an  expression  of  such  judgment, 
and  shall  be  binding  upon  them.  All  debts  of  said 
estate,  except  the  one-third  of  said  sixteen  thousand 
dollars  assumed  by  said  Mary  E.  Mansfield,  widow, 
shall  be  paid  by  the  said  heirs  at  law,  Silvia  M.  Deacon, 
Lura  M.  Reed  and  L.  W.  Mansfield,  in  proportion  to 
their  respective  interests,  viz. :  Three- tenths  thereof  by 
Silvia  M.  Deacon,  three-tenths  thereof  by  said  Lura  M. 
Reed,  and  four-tenths  thereof  by  said  L.  W.  Mansfield." 
After  provisions  as  to  the  distribution  of  the  estate, 
having  reference  to  that  which  is  productive  and  unpro- 
ductive, the  following  appears :  "  This  contract  is  made 
in  contemplation  of  a  speedy  division  of  said  estate. 
The  year  for  filing  claims  against  said  estate  will  expire 
June  23,  1888.  Within  two  months  thereafter  the  said 
heirs  at  law  agree  to  pay  all  debts  filed  and  established 
against  said  estate.  Immediately  upon  the  payment  of 
said  debts,  the  executors  of  said  estate  shall  proceed  to 
divide  and  distribute  said  estate  in  accordance  with  this 
agreement,  and  by  their  signatures  to  this  agreement 
they  assent  and  agree  to  proceed  at  once  to  the  appoint- 
ment of  referees  for  that  purpose,  so  that  the  entire 
settlement  of  said  estate  and  division  thereof  can  be 
approved  and  confirmed  at  thp  October  term,  1888,  of 
the  district  court  of  Linn  county,  Iowa.  Until  the  final 
distribution  of  said  estate,  the  executors  shall  proceed 
as  heretofore,  collecting  rents  and  other  claims  due  said 
estate,  and  paying  the  liabilities  ;  it  being  especially 
understood  that  out  of  said  rents  they  shall  pay  the  last 
installment  of  taxes  due  in  the  year  1888.  The  real 
estate,  under  contract  of  sale,  shall  be  conveyed  as  here- 
inbefore, and  the  proceeds  used  in  the  payment  of  debts. 
If  any  remains  undisposed  of  at  the  time  of  final  settle- 
ment of  said  estate,  it  shall  be  distributed  to  the  said 
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heirs  at  law  in  proportion  to  the  indebtedness  assumed 
by  each,  and  the  personal  property  remaining  undis- 
posed of  shall  be  distributed  in  the  same  manner."  It 
is  then  agreed  that  a  suit  by  appellant  against  L.  W. 
Mansfield  in  the  district  court  of  Linn  county  shall  be 
dismissed,  at  her  costs  ;  and  afterwards  as  follows : 
''  The  said  three  heirs  at  law  named  herein  agree,  at  the 
end  of  said  year  at  which  claims  can  be  filed  against 
said  estate,  to  advance  the  money,  and  pay  and  dis- 
charge all  remaining  indebtedness  of  said  estate,  to 
enable  said  executors  to  immediately  make  their  final 
report.  The  executors  of  said  estate  are  made  parties 
to  this  contract,  and  by  their  signatures  hereto  assent  to 
its  terms  and  provisions,  and  agree  to  carry  it  out,  so  far 
as  in  their  power,  under  the  direction  of  the  said  dis- 
trict court  of  Linn  county,  Iowa.  A  statement  of  the 
debts-  and  liabilities  of  said  estate,  so  far  as  the  same 
have  come  to  the  knowledge  of  the  executors,  with  inter- 
est computed  thereon  to  May  1, 1888,  is  hereto  attached, 
and  made  a  part  of  this  contract." 

Referring  to  the  clause  quoted  from  the  agreement, 
indicated  '*(a),"  its  importance  will  be  better  under- 
stood by  a  quotation  from  the  will,  as  follows:  "And 
I  do  hereby  direct  that  two-fifths  of  the  said  Lura  M. 
Olmsted's  interest  in  my  estate  be  kept  in  trust  by  my 
executors  as  trustees  for  her  use  and  benefit,  to  be  paid 
over  to  her  at  such  times  and  in  such  sums  as  in  their 
judgment  may  be  most  suitable  for  her  use  and  benefit, 
until  the  full  amount  is  paid  over  to  her,  with  reason- 
able interest  on  same,  if  her  interest  retained  by  them 
( the  said  trustees )  be  in  money."  Lura  M.  Olmsted, 
referred  to  in  the  will,  is  now  Lura  M.  Reed,  appellant 
herein.  It  will  be  observed  that  the  agreement  has  the 
effect  to  terminate  the  trust  created  bv  the  will  as  to 
two-fifths  of  the  bequest  to  appellant ;  and,  to  avoid  the 
force  or  effect  of  her  signature  to  the  instrument,  to 
some  extent,  at  least,  she  urges  that  the  agreement  was 
necessary  to  obtain  possession  of  the  property.  The 
will  contains  this  clause:  '^I  name  and  select  C.  J. 
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Deacon  and  L.  W.  Mansfield  as  my  executors  and 
administrators  of  my  estate,  personal  and  real,  to  act  as 
such  without  giving  any  bonds  whatever."  It  is  quite 
apparent  that  the  legal  effect  of  this  clause,  as  to  real 
estate,  received  different  constructions  by  the  parties  in 
interest,  and  had  much  to  do  with  the  executors  first 
assuming  control  of  it.  Its  legal  effect  we  need  not 
determine.  If  such  possession  and  control  were  not 
previously  authorized,  it  was  acquiesced  in  by  all  par- 
ties in  interest,  appellant  herself  being  absent  from  the 
state  most  of  the  time,  but  occasionally  being  present, 
and  having  knowledge  of  the  facts.  Add  to  these  facts 
the  agreement  of  May  28,  and  we  think  there  is  little 
room  for  doubt  as  to  this  particular  question.  The 
agreement  throughout  has  reference  to  the  settlement 
of  the  estate,  and  it  provides  that,  ''  until  final  distribu- 
tion of  said  estate,  the  executors  shall  proceed  as  here- 
tofore, collecting  rents  and  other  claims  due  said  estate." 
Its  entire  language  is  directed  towards  a  way  and  means 
of  early  disposition  and  distribution,  and  he  who  reads 
must  understand  that  at  that  time  there  was  no  purpose 
to  question  the  authority  of  the  executors  as  to  the  real 
estate,  and,  hence,  an  acquiescence  or  approval. 

The  real  estate  to  be  divided  by  this  agreement  had 
already  been  benefited  by  the  improvements  and  dis- 
bursements made  by  the  executors,  and  paid  for  from 
the  personal  estate,  and  reported  to  the  court,  and  these 
facts  were  known  to  all.  Without  holding  that  the 
agreement  itself  is  conclusive  of  the  question  of  fact,  it, 
with  the  other  proofs,  leaves  no  doubt  in  our  minds  that 
the  executors  in  their  control  of  the  real  estate  acted  bv 
authority  of  all  the  parties  in  interest,  and  that  their 
expenditures  in  that  respect  are  proper  charges  against 
the  estate,  and,  in  so  far  as  the  objector  is  concerned, 
against  the  personal  estate.  Mrs.  Reed  says  in  her  tes- 
timony that,  before  the  agreement,  speaking  of  the 
authority  of  the  executors  to  manage  the  real  estate, 
she  did  not  suppose  she  had  a  right  to  say  anything 
about  it.     She  supposed  they  had  a  right  to  go  ahead 
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and  do  as  they  pleased.  This  supposition  w6  understand 
to  have  been  based  on  a  mistaken  view  of  the  law  as  to 
their  rights  ;  that  is,  a  mistaken  view,  if  the  will  did 
not  give  the  right  to  such  control.  If  the  view  was  a 
mistaken  one,  it  was  generally  shared  in  by  the  parties  ; 
but  such  mistake  would  not  operate  to  change  the  fact 
that  the  executors  acted  by  consent,  or  that  their  course 
of  conduct  was  approved. 

II.  There  was  allowed  to  C.  J.  Deacon,  who  was 
one  of  the  executors,  and  also  an  attorney  at  law,  as 
additional  compensation,  twelve  hundred  dollars,  and 
such  allowance  is  made  a  ground  of  complaint.  The 
second  general  inquiry  is  as  to  "  what  rule  should  govern 
the  court  as  to  claims  of  an  executor  for  attorney's  fees 
or  extra  compensation  ;"  and  the  third  is,  ''Is. appel- 
lant barred  as  to  the  attorney's  fee  by  assent  or  settle- 
ment ?"  We  answer  the  fourth  as  conclusive  of  both* 
It  is  true  that  the  twelve  hundred  dollars  is  not  all,  in 
legal  contemj)lation,  extra  compensation  for  services  as 
an  executor.  It  included  compensation  for  services 
as  an  attorney  in  a  partition  suit,  and  the  allowance  of 
this  twelve  hundred  dollars  seems  to  have  been  a  subject 
of  conversation  and  agreement  between  the  parties.  One 
of  the  provisions  of  the  agreement  of  May  28  was  that  the 
heirs  of  the  estate,  including  Mrs.  Reed,  should  ''advance 
the  money  and  pay  and  discharge  all  remaining  indebted- 
ness of  said  estate  to  enable  the  executors  to  immediately 
make  their  final  report."  In  pursuance  of  the  agree- 
ment, the  executors  so  far  concluded  their  labors  as  to 
know  the  amount  necessary  to  be  furnished  by  the 
heirs,  which  was  $1,032.90  ;  and  this  amount  was  by  the 
heirs — Mrs.  Reed  with  the  others — borrowed  from  a 
bank,  and  paid  to  the  executors  for  final  payments.  It 
is  undisputed  that  the  amount  thus  furnished  was  in 
payment  of  all  indebtedness,  including  the  twelve  hun- 
dred dollars.  Mrs.  Reed  undoubtedly  did  know,  as  she 
should  have  known,  for  what  the  money  was  to  be 
applied.  In  consequence  of  this  payment,  there  was  a 
distribution  of  the  property,  both  real  and  personal, 
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which,  but  for  such  payment,  could  not  have  been, 
because  of  a  provision  in  the  will  that  there  should  be 
no  distribution  to  any  of  the  heirs  before  all  the  debts 
were  paid.*  This  was  a  principal  object  to  be  gained  by 
the  settlement ;  and  a  somewhat  strange  feature  of  the 
transaction,  and  bearing  somewhat  on  the  equities  of 
appellant's  claim,  is  that,  after  she  had  gathered  to  her- 
self the  advantages  of  the  agreement  in  her  favor,  she 
repudiates  other  portions  favorable  to  others,  and  with- 
out a  claim  that  she  did  not  act  upon  full  information 
as  to  the  facts.  This  thought  is  aided  by  the  fact 
noticed  in  the  former  division  of  the  opinion,  wherein 
she  takes  the  advantages  of  having  her  property,  under 
the  limitations  of  a  trust,  released  therefrom,  and  would 
then  disregard  the  agreement  by  which  it  was  effected. 
By  the  agreement,  and  its  obser van  ce  to  the  extent  of 
paying  the  money  for  the  discharge  of  all  claims,  and 
the  distribution  of  the  prop  erty  in  pursuance  thereof, 
there  was  a  complete  settlement  of  the  estate,  barring 
the  order  for  final  discharge.  This  situation  was  a  result 
of  a  common  understanding  and  agreement,  and  will  go 
far  to  defeat  any  objection  to  a  conclusion  of  the  settle- 
ment, unless  such  objection  is  aided  by  mistake  or  fraud 
unknown  at  the  time  of  the  agreement.  Mrs.  Reed  paid 
her  portion  of  the  money  to  effect  a  final  settlement.  It 
was  not  paid  with  any  expectation  that  a  portion  would 
be  returned,  as  would  be  the  effect  of  sustaining  this 
objection,  and  disallowing  the  item.  Her  payment,  in 
pursuance  of  the  agreement,  was  an  assent,  and  she  can- 
not now  disturb  it. 

III.  The  fourth  general  inquiry  involves,  if  consid- 
ered by  items,  a  multitude  of  specific  objections,  which 
we  need  not  consider  in  detail.  Many  of  the  items  spec- 
ified, the  allowance  of  which  is  charged  as  fraudulent 
and  improvident,  were  included  \n  a  report  filed  in 
December,  1887,  and  approved  by  the  court,  but  with- 
out notice ;  and,  if  we  treat  the  action  of  the  court  as 
not  conclusive,  because  of  a  want  of  notice,  still  Mrs. 
Reed  is  bound,   under  our   reasonings  in  the  former 
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division  of  the  opinion.  She  acted  as  to  all  these  mat- 
ters with  knowledge.  The  last  item  of  the  report  is 
June  26,  1888,  crediting  the  heirs  with  $1,032.90,  and  on 
the  same  day  the  payments  for  which  the  money  was 
provided  were  made  and  the  final  report  filed.  It  was 
but  a  caiTying  out  of  the  agreement  of  the  .parties, 
and  we  see  no  reason  for  disturbing  the  result.  The 
case  presents  many  objections  as  to  the  introduction  and 
exclusion  of  testimony,  but,  with  our  treatment  of  the 
case,  the  judgment  of  the  court  can  stand  on  undisputed 
facts ;  and  hence  the  errors,  if  any,  are  without  preju- 
dice.   The  action  of  the  district  court  is 

Affirmed. 


Turner  v.  Hardin  et  al. 

t.  Depositions:  presence  of  parties  or  agents:  cbrhfigatb. 
Section  3738  of  the  Code  provides  that,  "where  a  deposition  is 
taken  upon  interrogatories,  neither  party,  nor  his  agent  or 
attorney,  shaU  be  present  at  the  examination  of  a  witness,  unless 
both  i)arties  are  present  or  represented  by  an  agent  or  attorney, 
and  the  certificate  shaU  state  such  fact  if  party  or  agent  is 
present"  HeM  that,  where  neither  party  nor  agent  is  present,  it  is 
not  necessary  for  the  notary  to  certify  that  fact,  but  that  it  will 
be  presumed,  where  the  certificate  is  silent  on  the  subject.  (Sheriff 
t'.  Hull,  87  Iowa,  175,  distinguished.) 

9.     :  ibreqularity  :  motion  to  suppress  :  too  late.    Where 

depositions  were  filed,  and  notice  thereof  given  by  the  clerk, 
February  14,  and  the  term  at  which  the  cause  was  tried  commenced 
March  4,  held  that  a  motion  to  suppress  for'  an  irregularity, 
filed  March  22,  was  too  late,  and  was  properly  overruled.  ( See 
Ck>de,  sec.  3751,  as  amended  by  chap.  26,  Laws  of  1878.) 

8.  Attaohment :  prior  sale  of  goods  by  debtor  :  fraud  :  declara- 
tions OF  debtor.  Where  goods  were  attached  as  the  property  of  the 
debtor,  held  that,  in  an  action  by  a  purchaser  of  the  goods  prior  to 
the  levy,  to  recover  them  from  the  oflGLcer,  the  declarations  of  the 
debtor,  made  subsequent  to  the  sale  and  the  levy,  to  the  effect  that 
the  sale  was  a  bogus  one,  and  was  designed  to  defraud  the  attach- 
ment creditor,  were  incompetent  as  against  the  plaintiff  *b  title. 
( See  opinion  for  citations.) 
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4.  Fraud :  degree  of  evidence  to  prove  :  instruction.  In  this 
case,  where  the  defendants  relied  upon  allegations  of  fraud  to 
defeat  plaintiff's  title,  the  court  instructed:  "The  burden  of 
proving  fraud  is  upon  the  defendants.  Fraud  is  not  to  be  presumed 
without  proof.  Yet  fraud,  like  any  other  fact,  may  be  proved  by 
showing  such  circumstances  as  lead  fairly  and  naturally  to  the 
conclusion  that  fraud  has  been  committed ;  and  if  such  circum- 
stances are  proved,  and  they  are  of  such  a  character  as  to  produce 
in  the  minds  of  the  jury  a  conviction  of  the  fact  of  fraud,  then  it 
may  be  considered  that  fraud  is  proved.  *  *  *."  Held  that 
while  the  word  '*  conviction  "  is  not  wholly  approved,  as  used  in 
the  instruction,  yet  it  is  apparent  from  the  whole  charge  that  the 
jury  must  have  understood  it  as  used  as  synonymous  with 
'^belief,"  and  that  they  could  not  have  understood  the  court  to 
mean  that  fraud  must  be  proved  beyond  a  reasonable  doubt. 
(Compare  Sunberg  v,  Babcocky  66  Iowa,  519,  and  Welch  v,  Jugenr 
Tieimer,  66  Iowa,  16.) 

5.  Instruotion :  repetition  not  required.  It  is  not  error  to  refuse 
instructions  asked,  the  substance  of  which,  so  far  as  correct,  ia 
incorporated  in  those  given. 

6.  Attaohment :  replevin  of  goods  bt  prior  purchaser  :  excessive 
verdict.  In  an  action  for  the  recovery  of  goods  wrongfully 
attached  as  the  property  of  plaintiff  'S  vendor,  plaintiff  testified 
that  he  paid  one  hundred  and  forty  dollars  for  them  on  a  certain 
date,  and  the  jury  allowed  him  that  amount  with  interest,  as  their 
value.  Held  excessive,  in  view  of  the  evidence  of  numerous 
witnesses  that  they  were  not  worth  nearly  so  much. 

7.     : :  exemplary  damages.    In  such  case  the  charge  of 

the  court,  in  so  far  as  it  authorized  the  allowance  of  exemplary 
damages,  was  erroneous,  since  there  was  no  evidence  that  the 
attachment  was  sued  out  maliciously. 

Appeal  from  Lee  District  Court.-^B.ON.  J.  M.  Casey, 

Judge. 

Piled,  June  3,  1890. 

Action  to  recover  possession  of  specific  personal 
property  and  damages  resulting  from  its  detention. 
There  was  a  trial  by  jury,  and  a  vetdict  and  judgment 
for  plaintiff.     The  deifendants  appeal. 

John  P  Bornish,  J.  F.  Smith  and  Craig^  McCrary 
&  Craig^  for  appellants. 

James  C,  Davis^  for  appellee. 
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EoBiNSON,  J. — The  defendant  Hardin,  as  marshal 
of  the  city  of  Keokuk,  seized  the  property  in  controversy 
under  a  writ  of  attachment  issued  by  the  superior  court 
of  the  city  of  Keokuk  in  favor  of  defendant  Younker, 
and  against  the  property  of  James  S.  Lewis.  Plaintiff 
claims  that  he  purchased  the  property  of  Lewis  prior  to 
the  levy,  and  that  it  was  in  his  possession  at  the  time  of 
the  levy.  The  defendants  deny  the  alleged  purchase  by 
plaintiff,  and  aver  that  if  a  sale  was  made  by  Lewis  it 
was  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  the  defendant  Younker,  in  pursuance  of  a 
fraudulent  conspiracy  between  Lewis  and  plaintiff,  and 
is  fraudulent  and  void.  The  jury  assessed  the  value  of 
the  property  at  $1 55.75,  and  the  damages  for  its  detention 
at  two  hundred  and  ninety-three  dollars.  Judgment 
was  rendered  in  favor  of  plaintiff  for  $448.75  and  costs. 
This  cause  has  heretofore  been  considered  by  this  court. 
See  76  Iowa,  258. 

I.  The  deposition  of  James  S.  Lewis  taken  upon 
interrogatories  was  filed,  and  notice  thereof  given,  on 
1.  depositions:  ^^®  fourteenth  day  of  February,  1889.  The 
part?Mor*^'  torm  of  court  at  which  the  cause  was  tried 
SiSite!°*^  commenced  on  the  fourth  day  of  March, 
1889,  and  on  the  twenty-second  day  of  that 
month  defendants  moved  to  suppress  the  deposition  on 
the  ground  that  the  certificate  of  the  notary  who  took 
the  deposition  did  not  show  that  neither  of  the  parties, 
their  agents  or  attorneys,  was  present  at  the  taking  of 
the  deposition.  The  motion  was  overruled.  The  cer- 
tificate does  not  state  whether  anyone  was  present 
excepting  the  witness  and  the  oflScer  during  the  exami- 
nation. Section  3788  of  the  Code  provides  that,  ''  where 
a  deposition  is  taken  upon  interrogatories,  neither  party, 
nor  his  agent  or  attorney,  shall  be  present  at  the  exami- 
nation of  a  witness,  unless  both  parties  are  present  or 
represented  by  an  agent  or  attorney,  and  the  certificate 
shall  state  such  fact  if  party  or  agent  is  present."  The 
statute  does  not  require  the  certificate  to  show  the  fact 
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when  neither  party  nor  agent  is  present,  and  where  the 
certificate  is  silent  as  to  the  fact,  and  there  is  no  showing 
to  the  contrary,  it  will  be  presumed  that  the  requirements 
of  the  law  have  been  observed.  In  the  case  of  Sheriff 
V.  Hull^  37  Iowa,  175,  the  evidence  in  regard  to  the 
depositions  showed  aflBrmatively  that  one  of  the  parties 
was  present  while  they  were  being  taken,  and  that  the 
other  was  not.     The  ruling  of  the  court  in  denying  the 

motion  was  right  on  the  merits,  and  was 
*'  iilrityTmo-    right  for  the  further  reason  that  the  motion 
p^ftST    was  filed  too  late.     See  Code,  section  3761, 
as  amended  by  chapter  26,  Acts  of  Seven- 
teenth General  Assembly. 

11.    The  evidence  shows  that  at  the  time  the  prop- 
erty   in  question  was  taken   the  plaintiff  and    Lewis 

resided  in  Illinois ;  that  prior  to  that  time 
';  prior  wJe'o? '  Lewis  had  done  some  business  as  a  huck- 
Sebtori*^  ster ;  that  he  had  used  the  property  in 
oSSfctioMof  controversy  in  that  business  ;  that  he  sold 
debtor.  ^^  property  to  plaintiff  in  consequence  of  a 
determination  he  had  formed  to  quit  the  business  ;  that 
as  a  part  of  the  agreement  of  purchase  plaintiff  was  to 
haul  from  the  home  of  Lewis  to  Keokuk,  a  distance  of 
about  thirty  miles,  a  load  of  eggs ;  that,  on  the  day 
of  the  attachment,  plaintiff  and  Lewis  were  in  Keokuk 
with  the  eggs,  and  that,  after  they  were  unloaded,  the 
writ  of  attachment  was  levied.  The  defendants  offered 
to  show  that  after  the  levy  had  been  made  Lewis  asked 
of  the  person  offered  as  a  witness  "  who  he  could  get  to 
go  on  a  bond  *  *  *  so  as  to  release  his  team,"  and 
in  that  conversation  stated  that  he  and  plaintiff  "had 
put  up  a  bogus  sale  to  beat  Younker  out  of  his  attach- 
ment ;  and  that  they  wanted  to  get  the  team  so  as  to 
beat  Younker  out  of  his  claim  against  Lewis."  The 
court  sustained  an  objection  to  the  offered  evidence,  and 
it  was  excluded.  It  might  perhaps  have  been  proper 
for  the  purpose  of  impeaching  Lewis,  had  the  proper 
foundation  been  laid.  It  is  quite  clear  from  the  record 
that  it  was  not  offered  for  that  purpose,  but  to  show 


SUPPLEMENT. 


695 


Turner  v.  Hardin. 


that  plaintiff  was  not  in  fact  the  owner  of  the  property 
by  showing  that  the  alleged  sale  was  fraudulent.  The 
declarations  which  defendants  proposed  to  show  were 
made  after  the  transactions  to  which  they  referred  had 
been  concluded,  and  after  the  property  was  in  the  hands 
of  the  marshal.  They  were  not  competent  as  against 
plaintiif  to  defeat  his  title.  Keystone  Manvf.  Co.  v. 
Johnson^  60  Iowa,  143 ;  Rogers  v.  Thurston^  24  Neb. 
326 ;  38  N.  W.  Rep.  834  ;  Manvf.  Co.  v.  Creary,  116 
U.  S.  161 ;  6  Sup.  Ct.  Rep.  369. 

III.     Appellants    complain  of   the  seventh  para- 
graph of  the  charge  to  the  jury  which  is  as  follows : 
^  ^        ,       "7.     The  burden  of  proving  fraud  is  upon 
meof  evi-     the  defendants.    Fraud  is  not  to  be  pre- 

aenoe  to  ^ 

•tnwtion'  Seined  without  proof.  Yet  fraud,  like  any 
other  fact,  may  be  proved  by  showing  such 
circumstances  as  lead  fairly  and  naturally  to  the  conclu- 
sion that  fraud  has  been  committed,  and  if  such  cir- 
cumstances are  proved,  and  they  are  of  such  a  character 
as  to  produce  in  the  mind  of  the  jury  a  conviction  of  the 
fact  of  fraud,  then  it  may  be  considered  that  fraud  is 
proved.  But  before  fraud  can  be  proved  by  circumstan- 
ces, the  conclusion  of  fraud  should  be  inconsistent  with 
any  other  probable  or  reasonable  theory.  Fraud  will  not 
be  imputed  when  the  facts  upon  which  it  is  predicated 
may  be  consistent  with  honesty  and  fair  dealing,  and 
should  you  find,  from  a  preponderance  of  the  evidence, 
that  the  sale  between  plaintiff  and  Lewis  was  fraudu- 
lent, then  your  verdict  should  be  for  the  defendant ;  but, 
if  otherwise,  you  should  find  for  the  plaintiff  upon  this 
issue."  It  is  evident  that  this  paragraph  was  drawn 
with  special  reference  to  what  was  said  in  this  case  on 
the  former  appeal,  and  to  the  rule  announced  in  Sunherg 
V.  BdbcocJc^  66  Iowa,  619.  It  is  said  in  effect  that  it 
places  upon  defendants  the  burden  of  proving  the  fraud 
alleged  beyond  a  reasonable  doubt,  and,  therefore,  that  it 
is  contrary  to  the  doctrine  announced  by  this  court  in 
Welch  V.  JugenTieimer^  66  Iowa,  16,  and  subsequent 
cases.  We  do  not  wholly  approve  the  word  * '  conviction ' ' 
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in  the  connection  in  which  it  is  nsed,  but  we  are 
of  the  opinion  that  the  jury  conld  not  have  understood 
the  paragraph  quoted  to  exact  of  defendants  the  degree 
of  proof  which  would  be  required  in  criminal  cases. 
Where  the  charge  is  considered  as  a  whole,  it  is  evident 
that  the  jury  must  have  understood  the  word  "convic- 
tion" to  be  used  as  the  equivalent  of  *' belief,"  and 
that  it  might  rest  upon  a  mere  preponderance  of  the 
evidence. 

IV.  Complaint  is  made  of  the  refusal  of  the  court 
to  give  certain  instructions  asked  by  defendants.   So  far 

as  those  discussed  were  material  and  proper 

5.  iKiTRtJCTIOWB:     .  _    .  _  _  1, 

re^uiied"  "^*  ^^  cvise^  they  were  substantially  incor- 

porated in  the  charge  given,  and  need  not 
be  separately  considered. 

V.  The  property  in  controversy  consists  of  two 
horses,  a  harness  and  wagon.     At  the  time  they  were 

taken  by  the  marshal  they  were  old  and 

'  replevin  of   *  wom,   and  ouc  of    the  horses  was  blind. 

prior  PUP-       Plaintiff  alone   testifies  that  at  that  time 

CDa!>6r:  ex- 
cessive they  were  worth  about  one   hundred  and 

verdict.  r.  -•    i-i 

seventy-five  dollars,  or  one  hundred  and 
eighty  dollars.  He  states  that  the  harness  was  an 
"  ordinary  double  set,  pretty  well  worn."  Five  disin- 
terested witnesses  testify  that  the  horses  and  wagon 
were  worth  from  eighty-five  to  ninety-eight  dollars, 
one  that  the  team  was  worth  not  more  then  seventy- 
five  dollars,  and  one  that  the  horses,  harness  and  wagon 
were  worth  not  more  then  eighty-five  dollars.  The 
harness  was  shown  to  be  of  little  value.  The  plaintiflf 
claims  that  he  gave  fifteen  dollars  in  money,  and  one 
hundred  and  twenty-five  dollars  in  his- note,  for  the 
property,  on  the  fourth  day  of  May,  1887.  The  jury 
evidently  allowed  him  that  amount  and  interest  thereon 
at  six  per  cent,  from  the  date  of  the  alleged  purchase  to 
the  date  of  the  verdict.  We  think  the  amount  allowed 
as  the  value  of  the  property  is  excessive,  and  that  the 
verdict  in  that  respect  is  clearly  against  the  prej)onder- 
ance  of  the  evidence. 
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Whether  the  jury  allowed  the  plalntiflf  exemplary 
damages  the  record  does  not  show,  but  the  charge  of  the 

court    authorized  the    allowance    of    such 
'  exemplary      damages,  and  in  that  we  think  there  was 

error,  for  the  reason  that  there  was  no  evi- 
dence whatever  that  the  attachment  was  sued  out  mali- 
ciously. 

For  the  errors  indicated,  the  judgment  of  the  district 

court  is  Br£V£RS£D. 


The  Cleveland  Co-operative  Stove  Company  et  al. 

V.  Wilson  et  al. 

Assignment  for  Benefit  of  Creditors :  preferences  :  property 
withheld:  garnishment  of  assignee.  W.  was  insolvent,  and 
was  indebted  to  C.  in  the  sum  of  five  hundred  and  twenty-five 
dollars.  C.  was  pressing  him  for  payment,  and  W.  proposed  that 
he  would  make  a  chattel  mortgage  to  C,  and  also  make  a  general 
assignment  to  him  for  the  benefit  of  his  creditors,  if  C.  would  dis- 
count the  mortgage  by  paying  him  two  hundred  and  fifty  dollars 
cash.  The  proposition  was  accepted.  It  seems  that  W.  had  some 
money  in  the  hands  of  his  daughter  which,  with  the  money  paid 
him  by  C,  was  withheld  from  the  assignee,  and,  it  may  be  con- 
ceded, with  his  knowledge.  The  plaintiffs,  creditors  of  W.,  after- 
wards procured  judgments  against  him,  and  garnished  C.  as  his 
debtor  by  virtue  of  the  above-named  transactions,  on  the  ground 
that  the  mortgage  and  the  assignment  constituted  but  one  transac- 
tion, and  that  it  was  fraudulent  because  it  gave  preference-  to  the 
assignee  as  a  creditor  of  the  assignor,  and  also  because  the  assignee 
left  money  in  the  hands  of  W.  and  his  daughter  which  should 
have  been  used  in  the  payment  of  debts.    Held — 

(1)  That,  since  by  the  transaction  the  assignee  would  get  a  less 
percentage  on  his  claim  than  the  others,  it  did  not  give 
him  a  preference  over  them,  and  it  was  not  therefore  an 
assignment  with  preferences  within  the  meaning  of  the  stat- 
ute making  such  assignments  void. 

(2)  That  the  transaction  considered  as  an  assignment  was  not 
void  on  account  of  the  withholding  the  money  from  the 
assignee,  even  if  done  with  his  consent,  for  the  creditors 
could  pursue  it  in  the  hands  of  those  who  held  it ;  but  that 
the  assignee  could  not  be  made  liable  therefor  as  garnishee, 
because  it  never  came  into  his  hands. 
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Appeal  from   Polk    District    Court.  —  Hon.    Josiah 

Given,  Judge. 

Piled,  June  3,  1890. 

This  is  a  garnishment  proceeding.  Upon  a  trial  on 
the  merits  of  the  case  in  the  court  below  the  garnishee 
was  discharged.    Plaintiffs  appeal. 

Nathaniel  B.  Raymond^  for  appellants. 

Mitchell  &  Dudley  and  Macomher  <£•  Olidden^  for 
appellees. 

Beck,  J. — I.  The  plaintiffs  commenced  separate 
actions  by  attachments  against  Charles  Wilson,  and 
caused  Attwater  Cook  to  be  served  with  garnishee  pro- 
cess. Judgments  were  entered  in  favor  of  plaintiff,  and 
the  garnishee  answered,  denying  any  indebtedness  to 
defendant  Wilson.  The  evidence  discloses  the  follow- 
ing facts :  Wilson,  being  indebted  to  Cook,  executed  a 
chattel  mortgage  to  secure  him,  and  on  the  same  day 
assigned  to  him  all  of  his  property  for  the  benefit  of  his 
creditors.  Cook  claims  under  both  the  mortgage  and 
the  assignment,  and  seeks  to  enforce  both.  Plaintiffs 
insist  that  the  two  instruments  constitute  but  one 
transaction,  and  are  in  fact  an  assignment,  and,  as  they 
give  preference  to  the  assignee.  Cook,  the  assignment  is 
void.  Cook  in  his  answer  denies  indebtedness  to  Wil- 
son, and  liability  as  a  garnishee. 

II.  We  find  that  Wilson  was  indebted  to  Cook  in 
the  sum  of  five  hundred  and  twenty-five  dollars,  and 
owed  other  persons  various  sums.  He  was  in  mercan- 
tile business,  and  his  indebtedness  exceeded  the  value 
of  his  property.  He  was  unable  to  meet  his  indebted- 
ness, and  made  an  effort  to  close  his  business  by  sale  of 
his  stock,  in  which  he  was  not  successful.  Cook  had 
pressed  him  for  payment  or  security  of  his  claim.    He 
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jBnally  proposed  to  Cook  that,  if  he  would  discount  his 
claim  by  paying  him  cash,  two  hundred  and  fifty  dol- 
lars, he  would  execute  a  chattel  mortgage  to  secure  the 
claim.  He  proposed  at  the  same  time  to  assign  to  him 
his  property  for  the  benefit  of  his  creditors.  These 
propositions  were  accepted,  and  the  chattel  mortgage 
and  assignment  were  accordingly  executed:  We  find 
that  Wilson  was  insolvent,  and  that  all  his  property 
(excepting,  probably,  some  money)  was  transferred  by 
the  assignment  to  Cook  for  the  benefit  of  Wilspn's 
creditors.  His  indebtedness  to  Cook  existed  in  good 
faith.  His  transaction  with  Cook  was  neither  payment 
in  full  nor  security  for  the  full  amount  of  Cook's  claim. 
Cook  paid  about  half  the  debts  in  cash,  in  order  to 
acquire  the  security.  Whatever  was  the  motive  of  this 
strange  transaction,  it  was  not  payment  nor  security  in 
full  to  the  prejudice  of  other  creditors.  Indeed,  we 
infer  from  the  evidence  that  the  other  creditors  will 
recover  larger  proportions  of  their  claims  than  Cook. 
We  may  assume,  as  plaintiffs  claim,  that  the  two  instru- 
ments— the  assignment  and  chattel  mortgage — together 
constitute  an  assignment..  But  it  was  not  in  fact  an 
assignment  with  preference  against  the  other  creditors. 
If  there  was  any  preference,  it  was  in  their  favor. 
The  person  they  allege  was  preferred  received  a  smaller 
portion  of  his  claim  than  the  other  creditors.  They 
cannot  complain.  It  is  not  the  case  of  preference, 
which  the  law  condemns,  and  will  not  uphold,  but  it  is 
the  case  where  the  assignee  consents  to  take  a  little  less 
than  fifty  cents  on  the  dollar  while  the  creditors  get 
more  than  sixty  cents.  Surely,  there  is  no  fraud  here ; 
certainly  none  to  the  prejudice  of  plaintiffs,  and  they 
cannot  complain  if  what  they  allege  to  be  a  fraud  is  to 
their  benefit.  It  must  be  confessed  that  Cook's  trans- 
actions with  Wilson  are  strange,  and  may  be  irregular, 
but  it  is  not  shown  that  plaintiffs  were  prejudiced 
thereby.  They  are  therefore  not  entitled  to  any  relief. 
III.  It  is  said  that  Wilson  had  money  held  by  his 
daughter,  and  the  money  paid  him  by  Cook,  which  is 
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not  covered  by  the  assignment.  Let  this  proposition  of 
facts  be  admitted.  It  is  not  shown  that  Cook  had  any- 
thing to  do  with  putting  the  money  into  the  hapds  of 
his  daughter,  and  is  not,  therefore,  to  be  defeated 
of  any  of  his  rights  by  reason  thereof.  The  law  does 
not  defeat  an  assignment  because  it  does  not  cover 
all  the  assignee' s  property.  Whatever  is  not  assigned 
may  be  pursued  by  the  creditors.  But  it  cannot  be 
pursued  to  the  hands  of  Cook,  for  it  never  went  therein. 
Copk  cannot  be  made  liable  as  a  garnishee  for  money 
which  he  never  had.  Let  it  be  assumed  that  Cook  was 
guilty  of  fraud  in  the  payment  of  the  two  hundred  and 
fifty  dollar  to  Wilson,  and  had  a  knowledge  that 
Wilson  had  money  which  he  did  not  transfer  by  the 
assignment,  and  that  in  these  matters  he  acted  fraudu- 
lently. Why  does  this  demand  that  the  assignment  be 
set  aside )  Plaintiffs  insist  that  the  assignment  be  set 
aside,  when  in  fact  Cook,  under  the  assignment,  receives 
less  on  his  clain;i  than  they  do  on  theirs.  And  if  plain; 
tiffs'  position  in  this  case  be  sustained,  and  they 
recover  against  the  garnishee,  they  will  recover  all  the 
claim,  and  Cook  and  the  other  creditors  must  be  con- 
tent to  divide  between  them  what  is  left.  It  is  simply 
the  case  of  a  clamor  about  preferences  of  creditors, 
where  plaintiffs'  effort  is  to  secure  preference  them- 
selves. It  is  wholly  unnecessary  to  consider  proposi- 
tions of  law,  clearly  stated  and  ably  supported  by 
counsel.  They  are  sound,  but  not  applicable  to  the 
case.  Affirmed. 


Swift  v.  Ward. 

Partnership :  right  to  dissolve  :  constbugtign  of  abticlbs. 
Plaintiff  was  a  young  physician  in  the  city  of  Des  Moines  with  bat 
a  few  years'  practice.  Defendant  was  a  physician  of  long  expe- 
rience and  extensive  practice  in  the  same  city*  January  1, 1880, 
in  consideration  of  thirty-one  hundred  dollars  paid  defendant  by 
plaintiff,  they  entered  into  an  agreement  of  equal  partnership. 
The  agreement  contained  the  foUowing  clause  :    "  The  partnerdiip 
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shall  continue  for  the  term  of  ten  (10)  years  from  this  date, 
unless  sooner  terminated  by  mutaal  consent,  or  by  notice,  which 
shall  be  in  writing,  and  be  delivered  sixty  days  before  taking 
effect."  April  1,  1887,  plaintiff  became  unable,  by  reason  of  sick- 
ness, to  continue  in  the  work  of  his  profession,  and  there  was  but 
little  hope  of  his  being  again  able  to  do  so.  In  June  following  }ie 
left  the  state  and  was  seeking  elsewhere  such  ^  relief  as  he  might 
get  from  a  change  of  climate.  While  so  absent,  and  while  still 
incapacitated  for  duty,  defendant  wrote  him,  October  25,  1887, 
.  and  notified  him  of  his  election  to  declare  the  partnership  ended 
on  the  first  day  of  January,  1888.  Held  that  the  clause  above 
quoted  from  the  articles  of  partnership  was  sufficient  authority 
for  the  dissolution  upon  defendant's  option  upon  giving  the 
notice  which  he  gave,  and  that  he  was  not  liable  in  damages  for 
wrongfully  excluding  plaintiff  from  the  partnership.  [  Beck,  J., 
dissenting,] 

Appeal  from  Polk  District  Court. — Hon.  Charles  H. 

Bishop,  Judge. 

Filed,  June  3,  1890. 

The  plaintiff  in  this  action  seeks  to  recover  dam- 
ages for  the  alleged  breach  of  a  contract  of  partnership, 
entered  into  between  the  parties  on  the  first  day  of 
January,  1886.  The  ground  of  recovery  is  that  the 
defendant  wrongfully  dissolved  the  partnership  before 
its  expiration,  without  just  cause.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. 

*     St.  JohUy  Stevenson  &  WJtisenand  and  C.  C.  &  O.  L. 
Nourse^  for  appellant. 

Berryhill  &  Henry  and  Kauffman  &  Ouernscy^ 
for  appellee. 

Rothrock,  C.  J. — It  is  conceded  that  the  plaintiff 
and  defendant  entered  into  a  written  agreement  by 
which  they  became  partners  in  the  practice  of  medicine 
and  surgery.     The  contract  is  in  these  words : 

''Des  Moines,  Iowa,  January  1,  1886. 
*'This  agreement  of  partnership  witnesseth,  that 
W.,  H.  Ward  and  L.  C.  Swift  have  this  day  entered  into 
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and  formed  a  partnership,  under  the  firm  name  and 
style  of  Ward  &  Swift,  for  the  practice  of  medicine  and 
surgery,  upon  the  following  terms  and  conditions, 
to-wit :  This  is  to  be  an  equal  partnership,  each  mem- 
ber thereof  bearing  one-half  of  alloflSce  and  prof essional 
expenses,  and  each  partner  shair receive  one-half  of  the 
fees  paid  or  to  be  paid  by  the  patients  of  either,  or 
both,  after  this  date.  The  partnership  shall  continue 
for  the  term  of  ten  ( 10 )  years  from  this  date  unless 
sooner  terminated  by  mutual  consent  or  by  notice  which 
shall  be  in  writing  and  delivered  sixty  days  before  taking 
effect ;  or  the  said  partnership  may  be  extended  beyond 
the  above-named  ten  years  by  mutual  consent.  The 
above-named  L.  C.  Swift  further  agrees  to  keep  the 
books  of  the  partnership,  and  that  he  will  at  all  times 
keep  the  said  books  "  posted  "  up  to  within  thirty  days 
of  the  commencements  of  the  current  month.  It  is 
further  agreed  that  the  books  of  the  partnership  shall 
at  all  times  be  open  to  the  inspection  of  either  member 
of  tfie  firm  so  long  as  any  of  the  Accounts  contained 
therein  remain  unsettled.  To  facilitate  a  final  distribu- 
tion required  by  death  or  dissolution  of  partnership,  the 
above  partners  agree  to  make  and  preserve  memoranda 
and  records  of  what  portion  of  their  oflSce  furniture, 
library  or  instruments  are  bought  in  as  private  prop- 
erty, and  what  portion  has  been  bought  with  firm 
money. 

"The  above  partnership  is  entered  into  as  stated 
under  the  further  consideration  that  L.  C.  Swift  has 
paid  to  W.  H.  Ward  the  sum  of  thirty-one  hundred 
dollars  and  no  cents  ($3,100). 

"  W.  H.  Ward. 
«  L.  C.  Swift." 

In  pursuance  of  this  contract  the  parties  pursued 
the  active  practice  of  their  profession  at  the  city  of  Des 
Moines ;  each  partner  giving  his  personal  attention  to 
the  business  until  April  1,  1887,  when  the  plaintiff 
became  sick  and  disabled,  so  that  he  was  totally 
incapacitated  from  giving  any  attention  whatever  to 
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his  profession.     He  remained  in  this  condition  until 
June,  1887,  when,  by  the  advice  of  his  physicians,  he 
was  removed  to  New  Brunswick,  in  the  state  of  New 
Jersey,  where  he  remained  for  a  time,  and  then  went  to 
the  seacoast  in  that  state,  and  later  to  Stroudsburgh, 
Pennsylvania.     On  the  first  day  of  September,  1887,  the 
plaintiff  addressed  a  letter  to  the  defendant,  in  which 
he  made  the  following  statement  in  regard  to  his  health  : 
"  You  do  not  know  how  I  long  to  get  to  work  again, 
but  it  would  be  sheer  madness,  as  I  am  not  able  to  care 
for  myself  yet, — much  less  other  people.     This  sea  air 
has  done  much  for  me  in  the  three  weeks  I  have  been 
here.     I  sit  up  most  all  day ;  require  very  little  help  in 
dressing.     But  I  do  not  wear  regular  underclothes,  and 
have  to  keep  out  of  the  least  breath  of  air.     But  I  sit 
out  on  the  upper  piazza  all  day,  feed  myself,   walk 
about  two  rods  alone,  and  then  sit  down  and  work  hard 
for  breath.    But  everybody^  tells  me  that  I  look  just  as 
well  as  ever.    My  muscles  are  filling  out  slowly,  but  I 
have  not  much  strength.     For  instance,  I  find  that  I 
cannot  brush  my  hair,  but  can  wash  my  face."     On  the 
twenty-second  day  of  October,  1887,  in  another  letter  to 
the  defendant,  the  plaintiff  made  the  following  state- 
ments:    *'My    friends,   professional    and    others,   are 
advising  my  residence  in  the  pine  woods  of  eithei*  New 
Jersey  or  South  Carolina,  and  against  my  risking  the 
sudden  changes  and  inclemency  of  an  Iowa  winter. 
That  is  a  great  disappointment  to  me,  as  I  have  been 
looking  forward  to  being  in  Des  Moines,  at  any  rate, — 
may  be  at  work, — by  January,  1888.     But  it  seems  that 
my  lung  clears  up   very  slowly,  only  about  one-half, 
may  be  a  little  less,  the  upper  part  of  the  middle  lobes 
being  the  part  that  allows  bronchial  breathing.     So  I 
suppose  that  it  would  be  wise  for  me  to  do  as  I  am 
advised.     But    it    is    very    discouraging  for  me ;  the 
single  consolation  being  that  almost  sure  recovery  will 
be  the  result,   if  I  can  avoid  set-backs.     So  it    will 
behoove  me  to  avoid  all  risks.     In  this  I  know  you 
will  encourage  and  agree  with  me,  and  I  would  like  t^ 
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have  a  letter  from  you  showing  this,  if  you  can  find  time. 
The  other  day  I  walked  two  miles,  and  was  not  more 
tired  than  Mabel.  This  shows  the  improvement  in 
strength  of  my  nervous  system,  as  evidenced  by  my 
heart's  action."  On  the  twenty-fifth  day  of  October,  in 
the  same  year,  the  defendant  addressed  a  letter  to  the 
plaintiff  in  these  words  : 

"Des  Moines,  Iowa,  October  26,  1887. 

"  Dt,  L.  C.  Swi/L 

'*  Dear  Sir  : — I  have  been  waiting  and  hoping  that  a 
restoration  to  your  former  health  would  enable  you  to 
resume  your  duties  in  the  practice  here,  under  our 
partnership  articles,  before  this;  but  I  am  sorry  this 
has  nof  been  the  case.  I,  therefore,  feel  compelled  to 
exercise  the  right  which  the  articles  give  me,  and  to 
declare  the  partnership  between  us  at  an  end  from  and 
after  the  first  day  of  January  next.  I  am  ready  to 
make  settlement,  upon  a  just  and  fair  basis,  of  all  the 
partnership  earnings  up  to  that  time,  and  trust  this  will 
be  satisfactory  to  you,  and  that  our  relations  in  the 
future,  as  in  the  past,  will  continue  to  be  friendly  and 
pleasant.  Yours  truly, 

"W.  H.  Ward." 

The  plaintiff  replied  to  this  notice  of  dissolution  by 
expressing  surprise  thereat,  and  giving  directions  as  to 
the  disposition  to  be  made  of  his  private  property  left 
in  the  partnership  office.  In  this  letter  he  made  the 
following  reference  to  his  health :  '*  I  cannot  say  yet, 
with  certainty,  about  returning  to  Des  Moines  to  prac- 
tice, but  feel  myself  that  it  would  be  risky  for  me. 
But,  in  spite  of  this,  I  hate  to  give  up  the  start  I 
worked  for  and  had.  *  *  *  But  my  decision  will 
depend  upon  the  opinion  of  my  advisers,  who  have 
already  done  so  much  for  me  here  in  that  way."  On 
December  6,  1887,  plaintiff  wrote  further  to  the  defend- 
ant in  respect  to  his  health  as  follows  :  '*I  find  that  I 
cannot  attend  to  very  simple  business  details  readily  at 
all,   so  feel  perfectly  satisfied  that  it  is  best  for  my 
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brother  to  attend  to  all  my  business  affairs,  and  know 
that  you  will  agree  with  me.  This  has  been  forcibly 
impressed  upon  me  by  the  effects  I  have  seen  from  a 
simple  '  cold  in  my  head,'  contracted  last  Wednesday, 
just  giving  way  now.  Will  you  please  put  my  old 
ledger,  which  is  in  your  safe, — at  least,  I  left  it  there, — 
into  my  old  desk,  as  well  as  any  other  books,  etc.,  of 
mine  that  may  be  lying  arpund.  Mabel  joins  me  in 
regards  to  Mrs.  Ward  and  you." 

The  evidence  shows  that  at  the  time  the  plaintiff . 
was  removed  from  Des  Moines,  in  June,  1887,  it  was  not 
expected  by  his  medical  attendants  that  he  would  ever 
recover  his  health  so  as  to  be  able  to  practice  his  pro- 
fession. At  the  time  of  the  trial,  he  was  still  a  non- 
resident of  this  state,  but  the  evidence  shows  that  he 
was  restored  to  health.  He  is  a  young  man,  and  had 
been  engaged  in  the  practice  of  his  profession  alone  at 
Des  Moines  for  a  few  years  before  he  entered  into  the 
partnership.  The  defendant  was  an  old  and  established 
practitioner,  with  a  large  practice,  and  had  been 
actively  in  the  business  at  Des  Moines  for  many  years. 
His  health  was  not  good ;  and,  at  the  time  the  partner- 
ship was  formed,  it  was  understood  that  the  defendant 
was  to  be  away  for  a  time  that  winter,  and  he  was 
absent  for  about  two  months.  At  another  time  during 
the  partnership  he  was  absent  about  one  month.  It 
appears  that  for  the  year  1886  the  firm  did  a  practice 
amounting  to  seventy-eight  hundred  dollars.  This 
was  the  amount  as  shown  by  the  books,  but  it  does 
not  appear  what  amount  was  actually  received  by 
the  firm.  We  have  given  the  above  facts  in  reference 
to  the  sickness  of  the  plaintiff,  and  the  extent  of  the 
business,  the  relative  standing  and  reputation  of  the 
parties  in  their  profession,  for  the  purpose  of  showing 
the  situation  and  circumstances  surrounding  the  par- 
ties when  the  contract  was  made.  This  is  always  per- 
missible when  there  is  contention  between  parties  to  a 
contract  as  to  their  rights  thereunder.  However,  as 
will  be  observed  further  on  in  this  opinion,  we  regard 
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this  contract  as  so  plain  and  explicit  as  to  the  right  of 
either  party  to  terminate  the  partnership  relation  that 
the  circumstances  surrounding  ithe  parties  are  of  very 
little  consequence  in  construing  the  contract. 

The  whole  controversy  arises  over  that  clause  of 
the  contract  which  provides  that  the  partnership  shall 
continue  for  ten  years,  "  unless  sooner  terminated'  by 
mutual  consent,  or  by  notice,  which  shall  be  in  writing, 
and  delivered  sixty  days  before  taking  effect. "  It  is 
insisted  by  counsel  for  appellee  that  this  is  a  contract 
for  a  partnership  for  ten  years,  and  that,  although, 
either  party  had  the  right  to  dissolve  the  relation  by 
giving  the  required  notice,  yet  he  must  take  the  conse- 
quences of  a  wrongful  dissolution,  and  that  there  was 
no  right  to  give  the  notice  without  just  cause  for  a  dis- 
solution. The  court  took  this  view  of  the  rights  of  the 
parties,  and  instructed  the  jtiry  accordingly;  On  the 
other  hand,  the  appellant  contends  that  either  party 
had  the  absolute  right  to  dissolve  the  contract  by  giv- 
ing  the  requisite  notice,  and  that  this  might  be  done 
without  cause.  We  adopt  this  view,  and  think  that 
any  other  construction  of  the  contract  would  be  a  plain 
violation  of  its  terms.  This  is  not  a  contract  for  a  part- 
nership for  ten  years  absolutely.  By  its  very  terms  the 
time  is  made  to  depend  on  the  will  of  either  party. 
Either  the  plaintiff  or  the  defendant  had  the  absolute 
right  to  dissolve  their  relation  in  sixty  days  ;  and,  to 
hold  that  this  right  could  not  be  exercised  without  some 
just  cause,  it  is  necessary  to  interpolate  some  such 
clause  in  the  writing.  In  our  opinion,  there  is  no  just 
ground  for  holding  that  any  such  astipulation  arises  on 
this  contract,  even  by  the  remotest  implication.  Coun- 
sel for  the  plaintiff  contend  with  great  earnestness  that 
under  the  contract  a  cause  for  dissolution  must  arise, 
and  then  that  the  provision  as  to  notice  is  merely  a 
means  for  exercising  the  right  of  dissolution  for  cause. 
This  idea  is  repeated  many  times  in  argument,  and  we 
have  given  it  full  consideration  ;  but  it  appears  to  us 
that  the  condition  or  exception  in  the  contract  by  which 
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either  party  may  terminate  the  relation  excludes  the 
idea  of  any  legal  cause  being  necessary  to  exercise  the 
right.  And  it  is  plainly  evident  all  through  the  record 
'  and  arguments  that  the  right  of  recovery  is  really  based 
upon  the  fact  that  the  plaintiff  paid  to  the  defendant 
the  sum  of  thirty-one  hundred  dollars  as  part  consid- 
eration for  the  contract ;  and  the  thought  is  repeatedly 
referred  to  that,  if  there  was  an  absolute  right  to  dis- 
solve by  giving  the  notice,  then  the  defendant  could 
have  served  the  notice  immediately  after  the  partner- 
ship was  formed,  and  kept  the  thirty-one  hundred 
dollars.  No  such  case  is  presented  for  our  considera- 
tion. The  partnership  continued  for  two  years,  and 
there  is  not  one  word  in  the  evidence  tending  to  show 
that  the  defendant  at  any  time  acted  in  bad  faith,  or 
was  chargeable  with  deceit.  If  the  defendant  had 
wholly  failed  and  refused  to  comply  with,  the  contract, 
or  had  terminated  it  by  a  notice  given  immediately,  it 
majr  be  that  there  would  be  a  right  of  action  to  recover 
the  bonus  paid.  See  Carlton  v.  Cummins^  61  Ind.  478. 
It  would  seem  that  in  such  case  there  might  be  a  recov- 
ery on  the  ground  of  fraud.  But  that  question  we  do 
not  determine.  The  plaintiff  claims  damages  on  the 
ground  that,  by  the  alleged  wrongful  act  of  the  defend- 
ant in  dissolving  the  partnership,  he  has  been  deprived 
of  the  benefits  of  a  partnership  for  ten  years. 

The  foregoing  considerations  dispose  of  the  case. 
If,  under  the  contract,  the  relation  of  the  parties  could 
lawfuUy  be  dissolved  by  giving  the  notice,  it  is  not 
necessary  to  determine  what  is  a  legal  cause  for  dissolu- 
tion of  a  partnership  where  the  articles  of  partnership 
make  no  provision  for  a  dissolution.  In  this  case  the 
parties  did  not  leave  that  question  to  be  determined  by 
the  courts.  By  their  contract,  they  stipulated  that 
either  party  might  terminate  the  relation  by  notice. 
The  judgment  of  the  district  court  is 

Beversed. 
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Beck,  J.  {dissenting) — I.  I  entertain  a  positive 
and  clear  conviction  that  the  construction  put  upon  the 
contract  between  the  parties  by  the  majority  of  the 
court  in  the  foregoing  opinion  is  plainly  erroneous. 
The  clause  of  the  contract  demanding  construction  is 
in  this  language  :  '*The  partnership  shall  continue  for 
the  term  of  ten  years  from  this  date,  unless  sooner  ter- 
minated by  mutual  consent,  or  by  notice,  which  shall 
be  in  writing,  and  delivered  sixty  days  before  taking 
effect ;  or  the  said  partnership  may  be  extended  beyond 
the  above-named  ten  years  by  mutual  consent." 

II.  This  provision  fixes  the  period  of  duration  of 
the  partnership  at  ten  years.  But  the  period  may 
be  terminated,  firsts  by  mutual  consent ;  second^  by 
notice,  in  writing,  delivered  sixty  days  before  the  date 
fixed  for  the  termination  of  the  partnership.  The  inter- 
pretation of  the  language  relating  to  the  notice  I  shall 
now  attempt.  It  is  plain  that  the  language  does  not 
mean  that  a  written  notice  per  se  terminates  the  part- 
nership. The  notice  is  not  the  ground  or  cause  of  the 
dissolution  of  the  contract,  but  is  only  the  vehicle  con- 
veying knowledge  of  some  act  or  the  exercise  of  a  voli- 
tion ,which  has  the  efl^ect  to  terminate  the  contract. 
The  notice,  therefore,  per  se^  does  not  dissolve  the 
partnership.  The  parties  stipulate  in  the  clause  of  the 
contract  I  have  quoted  that  the  partnership  may  be  ter- 
minated  "by  notice."  But,  as  we  have  just  seen,  the 
notice  will  not  dissolve  the  partnership  without  a  prior 
act  or  volition,  knowledge  of  which  the  notice  promul- 
gates. It  is  the  proclamation  of  an  act  or  purpose 
which  dissolves  the  partnership. 

III.  We  shall  now  proceed  to  inquire  what  act  is 
relied  upon  by  the  defendant  as  a  dissolution  of  the 
partnership.  The  answer  of  the  defendant  and  the  con- 
tents of  the  notice  of  dissolution  are  not  based  upon 
a  right  claimed  by  the  defendant  to  dissolve  the  part- 
nership upon  the  mere  exercise  of  his  volition,  without 
cause,   but  are  based  upon  the   sickness  of  plaintiff, 
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and  its  probable  continuance.  We  need  not  inquire 
whether  defendant  is  authorized  to  dissolve  the  part- 
nership without  cause.  Surely,  no  secret  power  is 
expressed  in  the  contract,  and  it  will  hardly  be  claimed 
that  one  partner  may  lawfully,  without  cause,  terminate 
a  partnership  without  the  consent  of  the  other  partner. 

IV.  I  am  now  brought  to  inquire  whether  the 
sickness  of  plaintiff,  as  shown  in  the  majority  opinion, 
constituted  a  legal  cause  for  the  dissolution  of  the  part- 
nership by  the  act  of  defendant,  as  shown  in  the  notice. 
I  am  clear  in  the  opinion  that  it  does  not.  Sickness, 
physical  disability  and  insanity,  which  will  probably 
be  protracted  so  as  to  incapacitate  a  partner  from  dis- 
charging his  duty  under  the  partnership  contract,  and 
other  like  causes,  are  grounds  for  the  dissolution  of  a 
partnership  by  action  in  chajicery.  But  they  are  not 
grounds  upon  which  a  partner  may  exclude  his  copart- 
ner from  the  business  of  the  firm,  or  may  declare,  by 
notice  or  otherwise,  the  dissolution  of  the  partnership. 
This  rule,  I  think,  is  supported  by  the  books.  I  find 
nothing  in  conflict  with  it.  It  is  based  upon  the  plain- 
est rules  of  justice.  Disease,  mental  and  physical,  are 
incident  to  human  existence,  and  may  occur  in  the  life 
of  every  man.  That  the  law  would  hold  his  contracts 
of  copartnership  canceled,  and  the  partnership  dis- 
solved, at  the  option  of  his  copartner,  without  judicial 
adjudication,  cannot  for  a  moment  be  admitted.  The 
common  law,  in  its  regard  for  justice,  its  practical 
adaptation  of  rules  to  the  condition  of  the  subjects  of 
the  law,  its  common-sense  estimate  and  recognition  of 
the  rights  of  persons,  never  sanctioned  a  rule  of  this 
character,  which,  as  shown  by  the  facts  of  this  case,  is 
capable  of  working  oppression  in  its  application. 

In  the  case  before  us,  plaintiff  paid  defendant 
thirty-one  hundred  dollars  as  a  consideration  for  the 
contract.  After  discharging  his  duties  under  the  con- 
tract for  about  sixteen  months,  he  is  taken  sick,  and  is 
sent,  for  care  and  treatment,  to  the  home  of  his  friends. 
After  the  expiration  of  six  or  seven  months,   when 
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.  convalescent,  he  is  notitied  by  his  partner  that  the  part- 
nership is  dissolved.  The  partner  who  so  rigorously 
enforces  the  contract  shows  that  he  himself  had  been, 
for  a  number  of  weeks,  if  not  months,  while  plaintiff 
was  connected  with  the  firm,  relieved  of  his  duties  as 
partner  by  reason  of  the  condition  of  his  own  health, 
which  required  him  to  be  absent  during  the  winter. 
The  plaintiff  is  entitled  to  the  indulgence  which  defend- 
ant received,  not  only  as  a  matter  of  humanity,  but  as 
a  matter  of  law.  The  rule  of  law  above  stated  is 
supported  by  the  following  authorities:  Pars.  Part. 
[  3  Ed.]  p.  503  (  *463 ) ;  2  Bates,  Part,  sec.  681 ;  2  lindl. 
Part.  [2  Amer.  Ed.]  p.  577 ;  Story,  Part.,  sees.  291-297 ; 
1  Colly.  Part.,  p.  149,  sec.  101,  and  notes;  2  Clark, 
Part.,  p.  659;  Gow,  Part.,  side  pp.  268-273. 
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jp  21^1  '  1«    Attachment:  wbonofui*   butsq  out:  bvidencb:  bubssquent 

80    710  CONDUCT.    In  an  action  upon  an  attachment  bond  for  the  wron^- 

^^     47  ful  suing  out  of  the  attachment,  which  was  upon  the  ground  that 

the  attachment  defendants  were  about  to  dispose  of  their  property 
with  intent  to  defraud  their  creditors,  it  was  proper  for  the  jury, 
in  order  to  determine  whether  the  defendants  were  guilty  of  such 
intent,  to  consider  their  conduct  in  their  business  after,  as  weU  as 
before,  the  attachment  suit  was  begun. 

2.      : :  JUSTIFYING  CIBCUMBTANCES:  INSTRUCnON.     In  SUcH 

action,  upon  the  question  whether  the  attachment  plaintiff  had 
reason  to  believe  the  alleged  ground  to  be  true,  the  court 
instructed :  '*  Upon  this  point  you  should  consider  aU  the  matters 
and  things  which  came  to  the  knowledge  of  the  defendant,  its 
ofScers  and  attorneys,  and  on  which  it  acted  in  suing  out  the 
writ  of  attachment, — whether  they  were  true  or  not,  having  regard 
to  the  appearance  of  truth  which  they  each  presented.  Held  not 
subject  to  the  objection  that  the  jury  were  thereby  told  that  the 
matters  acted  upon  had  the  appearance  of  truth. 
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8.     : :  APPEAL :  qubstions  hadb  immaterial  bt  ybrdigt. 

In  such  case,  where  the  jury,  upon  sufficient  evidence,  found  that 
the  attachment  was  not  wrongfully  sued  out,  questions  as  to 
rulings  in  admitting  and  excluding  evidence  relating  to  the 
amount  of  damages  become  immaterial,  and  will  not  be  considered 
upon  appeal.     (See  opinion  lor  citations.} 

Appeal  from    Pottawattamie  District    Court— B.ON. 

C.  F.  LooFBOUEOW,  Judge. 

Piled,  Junb  8,  1890. 

* 

Plaintiff  brings  this  action  upon  an  attachment 
bond  given  by  the  defendant  to  procure  the  issuing  of 
an  attachment  against  plaintiff's  assignors,  wherein  the 
cause  alleged  was  that  they  (Cocke  &  Morgan)  were 
about  to  dispose  of  their  property  with  intent  to  defraud 
their  creditors.  Trial  to  a  juiy.  Verdict  for  defendant. 
Plaintiff 's  motion  for  new  trial  overruled,  and  judgment 
on  the  verdict    Plaintiff  appeals. 

Stone  &  SimSy  for  appellant. 

Wrighty  Baldwin  &  Ealdane  and  Sapp  &  Pusey^ 
for  appellee. 

Given,  J. — I.    The  issues  are  whether  the  attach- 
ment was  wrongfully  sued  out,  and,  if  so,  then  the 
1.  Attach-        amouut    of    damage    caused    to   plaintiff 
?Ji rofngou'"  thereby.     All  other  questions  are  incident 
suSSSent     *^  these  principal  inquiries.     We  first  con- 
coDdnct.        eider  exceptions  taken  to  the  rulings  of 
the  court,  and  to  the  finding  of  the  jury,  on  the  issue  as 
to  whether  the  attachment  was  wrongfully  sued  out. 
The  court  instructed  that,  *'in  determining  the  question 
whether  or  not  Cocke  &  Morgan  were  about  to  dispose 
of  their  property,  or  any  part  of  it,  with  intent  to 
defraud  their  creditors,  you  should  consider  fully  all 
evidence  as  to  the  manner  in  which  they  had  conducted 
their  business,  and  handled  their  property,  prior  to  the 
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time  when  they  were  sued  by  the  defendant ;  the  condi- 
tion of  their  business  and  the  manner  in  which  they 
were  conducting  it,  and  handling  their  property,  and 
dealing  with  their  creditors,  at  the  time  when  thsLt  suit 
was  begun,  and  what  they  have  done  since  in  these 
respects ;  and  determine  therefrom  what  the  actual 
intention  of  said  Cocke  &  Morgan  was  respecting  the 
handling  and  disposition  of  their  property,  and  their 
dealings  with  their  creditors.''  Appellant  complains 
of  the  use  of  the  words,  "and  what  they  have  done 
since  in  these  respects,"  contending  that  their  subse- 
quent acts  have  no  relation  to,  and  do  not  explain,  their 
previous  acts.  The  inquiry  was  what  Cocke  &  Morgan 
intended  to  do  as  to  their  property  and  creditors  at  the 
time  the  attachment  was  sued  out.  It  is  charged  that 
they  were  about  to  dispose  of  their  pi:operty  with  intent 
to  defraud  their  creditors.  A  purpose  to  dispose  of 
their  property  with  such  intent  could  only  be  shown  by 
inference  from  their  acts.  All  acts  of  theirs  tending  to 
show  such  intent  were  proper  to  be  proven  and  consid- 
ered, whether  before  or  after  the  attachment.  Their 
acts  were  to  be  considered  in  the  light  of  attending 
circumstances  ;  and,  if  the  circumstances  explain  the 
act  upon  any  other  hypothesis  than  the  intent  charged, 
that  explanation  was  to  be  accepted.  It  was  for  the 
jury  to  say,  in  the  light  of  the  attending  circumstances, 
whether  their  subsequent  acts  tended  to  show 'the  intent 
alleged.  If  they  were  accounted  for  by  the  suing  out 
of  the  attachment,  or  other  circumstances  happening 
thereafter,  then  they  would  not  tend  to  establish  the 
intent  charged  ;  otherwise,  they  would.  There  was  no 
error  in  admitting  this  testimony,  nor  in  giving  this 
instruction. 

In  instructing  upon  the  subject  of  reason  to  believe 
the  ground  for  attachment  to  be  true,  the  court  said : 

o        . .       "Upon  this  point,  you  should  consider  all 

SSSfiS'r  the  matters  and  things  which  came  to  the 

instruotion^     knowledge  of  the  defendant,  its  officers  and 

attorneys,  and  on  which  it  acted  in  suing  out  the  writ 
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of  attachment, — whether  they  were  true  or  not,  having 
regard  for  the  appearance  of  truth  which  they  each 
presented."  Appellant  complains  that  the  concluding 
words  are  an  assurance  to  the  jury  that  the  matters 
acted  upon  in  suing  out  the  attachment  had  the  appear- 
ance of  truth.  We  do  not  understand  the  court  to  have 
expressed  any  views  as  to  whether  the  matters  referred 
to  had  the  appearance  of  truth  or  not,  but  left  it  to  the 
jury  to  say  how  these  matters  appeared  to  the  party 
verifying  the  application  for  attachment.  We  see  no 
error  in  the  third  paragraph  of  the  court's  instruction. 

II.  The  jury  were  instructed  that  if  the  attachment 
was  wrongfully  sued  out  the  plaintiff  was  entitled  to 
recover  $86.40  as  actual  damages.  The  allowance  of 
this  amount  was  not  made  to  depend  upon  any  other 
condition  or  inquiry  except  that  they  find  that  the 
attachment  was  wrongfully  sued  out.  It  follows  from 
this  instruction  that  the  verdict  must  have  been  based 
upon  a  failure  to  find  that  the  attachment  was  wrong- 
fully sued  out.  It  surely  was  not  because  no  damage 
was  proven.  Appellant  contends  that  this  finding  is 
not  supported  by  the  evidence.  A  discussion  of  the 
testimony  on  this  point  is  unnecessary.  It  is  sufficient 
to  say  that  there  was  evidence  tending  to  support  the 
finding,  and  as  well  conflicting  and  explanatory  testi- 
mony. That  there  was  a  conflict  in  the  testimony  on 
this  issue  is  evidenced  by  the  arguments  of  counsel. 
A  reading  of  the  record  leads  us  to  the  conclusion  that 
the  verdict  of  the  jury  for  the  defendant  was  because 
they  failed  to  find  that  the  attachment  was  wrongfully 
sued  out,  and  that  said  finding  has  such  support  in  the 
evidence  that  the  verdict  should  not  be  disturbed  upon 
that  ground. 

III.  Appellant  complains  of  several  rulings  of  the 
court  in  admitting  and  rejecting  testimony  relating  to  the 

question  of  damage,  and  of  the  giving  of 


s. 


appeal:  qiies-  certain  iustructious  with  reference  to  the 

immaterial  by  same  issue.     If  the  writ  of  attachment  was 

.  not  wrongfully  sued  out,  it  follows  that  any 
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questions  as  to  the  damages  are  immaterial,  and  that 
rulings  with  respect  thereto  must  be  without  prejudice 
to  the  plaintiff.  *'  For,  however  erroneous  the  rulings 
upon  that  branch  may  have  been,  they  cannot  affect  the 
final  result. '*  Payne  v.  Railway  Co.^  70  Iowa,  587 ; 
Tuck  7).  Manxif.  Co.^  67  Iowa,  580 ;  CarrutJiers  «. 
McMurry^  75  Iowa,  176.  It  follows  from  the  foregoing 
conclusions  that  the  judgment  of  the  district  court 
should  be  Affirmed. 


80  714 

95  80 

80  714 

100  052 


80  714i 
129  171 


I  »   711 
!l34   37S 


d. 


8. 


HoAa  &  Steere  v.  Martin  et  al. 

Husband  and  Wife:  gifts  to  wifb:  husband's  ORKDrroBS. 
The  title  to  land  purohased  by  a  wife  with  money  paid  her  for 
keeping  her  husband's  mother,  and  realized  from  keeping  boarder* 
and  trading,  at  a  time  when  her  husband  was  out  of  debt,  cannot 
be  questioned  by  subsequent  creditors  of  her  husband,  on  the 
ground  that  they  were  misled  into  trusting  him  by  a  belief  that  he 
owned  the  property. 

:  OWNERSHIP  OF  PROPERTY  ON  WIFE'S  FARM.    The  crops  and 

live  stock  produced  and  accumulated  upon  a  farm  owned  by  a 
wife,  on  which  the  work  was  done  by  her  and  her  boys,  belongs 
to  the  wife  as  against  the  husband*s  creditors,  even  though  the  hus- 
band attends  to  the  business  affairs  of  the  wife,  if  done  voluntarily. 
(See  Carnv,  Royer,  56  Iowa,  650,  and  RusmU  v.  Long,  52  Iowa, 
250.)  Nor  is  her  title  to  be  defeated  by  the  fact  that  her  husband 
listed  the  property  to  the  assessor  in  his  own  name,  she,  however, 
furnishing  the  money  to  pay  the  taxes  on  it. 


:  ;  ESTOPPEL  OF  WIFE  AS  AGAINST  HUSBAND'S  CRED- 
ITORS. Where  a  wife  owned  a  farm,  and  the  stock  and  crops 
thereon  were  the  product  of  her  labor  and  that  of  her  sons,  but 
the  husband,  who  was  physically  unable  to  do  farm  work,  trans- 
acted the  business  of  the  wife,  and,  in  so  doing,  listed  the  property 
for  taxation  in  his  own  name,  and  the  plaintiffs,  believing  that 
the  husband  owned  the  property,  and  relying  upon  his  statement 
that  he  was  joint  owner  of  a  lot  of  steers,  took  his  notes,  in  a 
novation  contract,  for  a  debt  which  he  was  owing  another,  but 
the  wife  did  no  act,  beyond  allowing  him  to  transact  her  business 
as  aforesaid,  to  mislead  the  plaintiffs,  and  omitted  no  act  which 
good  faith  toward  them  required  her  to  perform,  held  that  she  was 
not  estopped  to  assert  her  title  to  the  property  as  against  them, 
when  they  sought  to  subject  it  to  the  payment  of  a  judgment 
upon  the  notes  so  taken. 
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Appeal  from  Hardin  District  Court. — Hon.  D.   R. 

HiNDMAN,  Jadge. 

Filed,  Juke  4,  1890. 

The  plaintiff  firm  is  a  judgment  ci^ditor  of  the 
defendant^  John  A.  Martin.  Samantha  Martin  is  the 
defendant  and  intervenor  in  the  suit,  and  is  the  wife  of 
John  A.  Martin.  Arthur  P.  Martin  is  the  son  of  John 
A.  and  Samantha  Martin.  Samantha  Martin  is  the 
owner  of  the  legal  title  to  a  certain  farm  in  Hardin 
county,  on  which  was  the  personal  property,  the  own- 
ership of  which  is  involved  in  this  proceeding.  Plain- 
tiff took  execution  on  its  judgment,  and  by  virtue 
thereof  seized  such  personal  property  as  belonged  to 
John  A.  Martin,  its  judgment  debtor.  Arthur  P.  and 
Samantha  Martin,  by  their  answers,  claim  joint  owner- 
ship of  the  property,  and  that  the  judgment  debtor  has 
no  interest  therein.  Plaintiff  makes  no  claim  to  the 
undivided  half  of  the  property  claimed  by  Arthur  P. 
Martin.  As  to  the  other  half  it  avers  the  ownership  in 
John  A.  Martin;  that,  if  Samantha  Martin  is  the 
owner,  she  is  by  her  conduct  estopped  from  now  claim- 
ing it;  and  that  she  was  a  party  to  a  secret  family 
arrangement  to  cheat  and  defraud  the  plaintiff.  The 
district  court  gave  judgment  for  the  plaintiff,  and  the 
defendants  appeal. 

H.  L.  Huff  and  O,  W.  Ward,  for  appellants. 

,  F.  M.  Williams  and  Alhrook  &  Hardin^  for  appellee. 

Granger,  J. — An  unsatisfactory  feature  of  the 
trial  of  this  class  of  cases  in  an  appellate  tribunal  is 
that  while,  of  necessity,  some  facts  and  evidence  must 
be  stated  in  an  opinion,  it  is  not  generally  a  reflection 
of  the  entire  record,  and  the  convictions  and  conclusions 
of  the  court  are  of  necessity  based  in  part  on  evidence 
and  facts,  undisclosed  by  the  case  as  reported,  which 
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may  leave  in  the  minds  of  those  familiar  with  the 
record  an  impression  that  undue  prominence  is  given  to 
some  facts,  or  that  others  are  overlooked ;  but  the  diffi- 
culty is  one  that  in  practice  cannot  be  avoided. 

I.    We  may  properly  first  look  to  the  question  of 

Mrs.  Martin's  ownership  of  the  property.     The  facts, 

^  somewhat  in  detail,  as  claimed  in  support 

'  wife:|ift8to  of  her  ownership,  are  that  she  was  married 

wife:  bus-  -^r  *  •  ^^/-^      -  -i^-r  1-r 

band's  ored-  to  Johu  A.  Martin  lu  1842,  in  New  Hamp- 
shire ;  that,  after  their  marriage,  her 
husband's  mother  desired  to  live  with  them,  and  two 
older  brothers  of  her  husband,  under  obligations  for 
the  mother' s  support,  agreed  that,  if  they  ( John  A.  and 
Samaritha)  would  take  the  mother,  they  would  pay 
them  therefor  ;  that  the  mother  lived  with  them  some 
twelve  years,  and  after  her  death  Samantha  received 
therefor  a  note  of  nine  hundred  dollars,  which  was  after- 
wards paid,  with  seven  years'  interest ;  that  this,  with 
what  she  otherwise  earned,  made  her  fourteen  hundred 
dollars,  which  she  had  when  she  came  west,  and  she  then 
owned  an  undivided  half  interest  in  some  land  near 
Iowa  Falls,  from  which  she  realized  five  hundred 
dollars ;  that  the  money  she  earned  was  by  keeping 
boarders  and  selling  matches  ;  that  she  inherited  after 
she  came  west  six  hundred  dollars  from  her  uncle,  and 
a  brother  of  her  husband  gave  her  two  hundred  dollars ; 
that  she  purchased  a  house  and  two  lots,  which  she 
afterwards  sold  for  seventeen  hundred  dollars;  the 
house  and  lots,  as  we  understand,  being  bought  with 
the  money  realized  as  before  stated  ;  that  John  A. 
Martin  and  his  wife  came  to  Iowa  in  1863,  and  that  in 
January,  1865,  John  C.  Mendenhall  conveyed  to  Har- 
vey Martin  and  Samantha  Martin,  jointly,  the  farm 
which  Mrs.  Martin  claims  to  own,  on  which  the  prop- 
erty in  question  was  found,  and  in  April,  1867,  Harvey 
Martin  conveyed  his  undivided  half  to  Mrs.  Martin ; 
that  in  January,  1871,  Mrs.  Martin  and  her  husband 
conveyed  said  farm  to  one  Painter ;  and  that  in  Jan- 
uary, 1875,  Painter  reconveyed  the  land  to  Samantha 
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Martin,  since  which  time  she  has  held  the  title.  At 
the  time  of  coming  to  Iowa,  John  A.  Martin  owned 
some  lands  in  Adair,  Dallas  and  Gathrie  connties; 
in  all,  six  hundred  and  forty  acres.  John  A.  Martin 
was  in  the  jewelry  business  in  Iowa  Falls  from  1877 
to  1882,  and  he  realized,  when  the  business  was 
closed  out,  some  sixteen  hundred  dollars.  John  A. 
Martin  also,  at  one  time,  owned  some  lots  in  Iowa  Falls, 
and  a  farm  in  Franklin  county ;  but  it  does  not  appear 
whether  or  not  this  property  was  in  addition  to  that 
before  stated.  It  is  to  be  kept  in  mind  that  we  are  now 
considering  alone  the  bona  fides  of  Mrs.  Martin's  own- 
ership  of  the  farm,  as  both  parties  seem  to  have  consid- 
ered it  important  in  determining  the  ownership  of  the 
personalty  in  question.  With  regard  to  her  ownership 
9f  the  farm,  if  it  was  the  turning  point  in  the  case,  we 
might  say  that  her  claim  thereto  would  hardly  be  shad- 
owed by  a  doubt.  There  is  nothing  in  the  record  to 
show  a  motive  for  concealing  the  real  ownership  of  the 
real  estate  at  any  time.  Her  husband,  during  all  the 
real-estate  transactions,  owed  .no  debts,  and  had  prop- 
erty in  his  own  name  up  to  the  year  1882.  From  1863, 
Mrs.  Martin  has  been  continuously  the  owner  of  real 
estate  of  considerable  value,  with  repeated  transfers  of 
the  same,  and  always  in  her  own  name,  as  evidenced  by 
the  records  of  the  transactions.  Her  husband,  during 
much  of  the  time,  has  also  been  the  owner  of  real  and  per- 
sonal property ;  and  as  to  that  the  transfers  have  been 
in  his  name,  so  far  as  the  record  discloses,  and  no  claim 
is  otherwise  made.  She  has  been  the  owner  of  the  farm 
in  question  for  twenty-two  years.  There  is  some  testi- 
mony, and  some  claim  in  argument,  that  the  money 
brought  from  the  East,  which  was  invested  in  the  farm, 
was  earned  in  part  by  the  husband,  and  that  it  could 
not  legally  be  regarded  as  Mrs.  Martin's ;  and  authori- 
ties are  cited  bearing  on  the  question  of  the  riglits  of 
husband  and  wife  to  the  earnings  of  the  wife.  It  is  not 
necessary  to  review  them.  Whatever  may  have  been 
Mr.  Martin' s  right  to  the  avails  of  keeping  his  mother, 
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it  is  true  that  in  the  settlement  the  money  was  paid  to 
the  wife  as  hers  by  the  consent  of  the  husband,  which  he 
had  a  right  to  give ;  for,  even  if  it  be  regarded  as  a  gift, 
it  was  valid,  not  being  against  the  interest  of  any  third 
party.  The  same  is  true  of  money  realized  by  keeping 
boarders  and  the  selling  of  matches.  There  were  no 
creditors  to  be  defrauded  by  the  transaction ;  and,  if 
she  had  the  money,  and  invested  it  in  the  land,  parties 
who  trusted  the  husband  long  after  the  land  was  pur- 
chased cannot  complain  of  being  misled  thereby.  We 
have  no  hesitancy  in  saying  that  her  ownership  of  the 
farm  is  free  from  the  fraudulent  taint. 

II.     We  next  inquire  as  to  her  actual  ownership 
of  the  personalty  in  question.    The  property  consists 

3   .  o^.     of  hay,  corn,  horses,  colts,  cows,  calves  and 

pIr^pert?'on   Other  youug  stock,   ranging  from  one  to 
wife'8  fann.  ^y^^^q  years  old.    It  was  property  that  had 

been  grown,  or  purchased  and  placed,  on  the  farm,  and 
was  there  kept.  As  to  the  stock,  it  was  unquestioned 
that  Arthur  P.  Martin  was  a  joint  owner,  and  he  was 
a  partner  with  his  father  or  his  mother,  and  as  to  this 
the  parties  dispute,  as  the  actual  partner  with  Arthur  P. 
is  surely  the  owner  of  the  property.  When  the  partner- 
ship was  formed,  about  1882  or  1883,  it  "was  for  the 
purpose  of  oi)erating  the  farm,  and  the  stock  on  the 
farm  was  then  appraised,  and  Arthur  P.  was  to  pay 
one-half  the  appraised  value.  The  crops  raised  were  to 
be  fed  on  the  place,  and,  of  the  stock  bought,  each  was 
to  pay  one-half.  Each  was  to  own  one-half  the  stock 
and  of  the  profits.  Arthur  P.,  John  A.  and  Samantha 
Martin  all  testify  that  the  contract  of  partnership  was 
with  Samantha.  This  contract  was  made  at  a  time 
when  there  appears  to  have  been  no  motive  for  disguis- 
ing actual  facts.  The  contract  involved  the  operation 
of  the  farm  owned  by  Samantha,  and  it  would  naturally 
have  been  with  her.  The  only  facts  tending  to  a  con- 
trary view  upon  this  particular  question  are  the  acts  of 
both  Samantha  and  Martin,  whereby  John  A,  transacted 
the  business  much  as  he  would  have  done  if  he  had 
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been  the  partner.  It  is  true  that  he  did  do  the  business 
for  Mrs.  Martin,  in  so  far  as  we  may  speak  of  business 
independent  of  the  work  of  the  farm.  He  bought  and 
sold  for  her,  and  generally  attended  to  her  business,  not 
only  as  to  the  partnership,  but  in  all  her  matters.  In 
some  particulars  it  appears  that  he  did  this  as  if  he 
were  the  real  party  in  interest,  or  doing  the  business 
for  himself  ;  but  there  is  no  instance  in  which  it  appears 
that  he  did  so  with  her  knowledge,  barring,  perhaps, 
assessments  of  personal  property  to  be  hereafter  noticed. 
Mrs.  Martin  was  not  a  business  woman  in  the  popular 
sense  of  the  term.  She  was  a  hard-working  woman, 
and  for  years,  while  their  boys  were  in  their  minority, 
she,  with  their  assistance,  carried  on  the  farm  ;  she  her- 
self in  many  respects  discharging  the  duties  of  a  farm 
hand,  working  in  the  fields  and  yards  of  the  farm. 
Her  husband  was  a  cripple  from  his  early  boyhood, 
having  a  withered  or  *' perished"  limb,  and  was  of 
feeble  health  and  unable  to  do  farm  work.  In  view  of 
these  facts  it  was  but  natural,  and  in  the  ordinary  course 
of  experience,  that  he  should  attend  to  the  business 
affairs  of  his  wife  ;  and  the  fact  that  his  labor  in  this 
respect  aided  in  the  accumulation  of  the  property,  if 
voluntarily  done,  would  not  divest  her  of  title,  or  give 
him  a  specific  interest  therein.  The  cases  of  Carn  v. 
Rdyer^  56  Iowa,  650,  and  Russell  v.  Long^  52  Iowa, 
250,  sustain  this  view. 

It  is  urged  that  the  record  shows  that  John  A. 
Martin  had  quite  a  large  amount  of  property, — from 
seven  thousand  to  ten  thousand  dollars,— and  that  itds 
not  accounted  for.  It  is  true,  there  is  not  a  satisfactory 
accounting  for  all  that  he  seems  to  have  had,  but  we 
fail  to  see  upon  what  theory  the  burden  must  be  upon 
Mrs.  Martin  to  account  for  the  absence  of  her  husband's 
property,  before  it  is  in  some  manner  traced  to  her 
possession  or  control.  If  she  had  received  it,  that  of 
itself  would  not  be  sufficient  to  invest  her  husband  with 
the  title  to  property  which  was  otherwise  hers,  but  the 
record  affords  no  such  proofs.    For  several  years,  when 
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the  assessor  came  to  make  the  assessments,  Mr.  Martin 
gave  in  the  statement  or  listed  the  property  now 
claimed  by  his  wife,  and  swore  to  the  assessment 
in  his  own  name.  If  there  were  other  convincing  cir- 
cumstances in  favor  of  plaintiff,  this,  added,  would  much 
strengthen  its  case.  But,  of  itself,  it  is  not  sufficient 
to  overcome  the  strong  case  of  ownership  in  favor  of 
the  wife.  The  proof  is  that  she  herself  paid  the  taxes ; 
that  is,  she  furnished  the  means;  and  in  experience  it  is 
not  unlikely  that  in  many  cases  where  the  wife  really 
owned  the  property,  and  the  husband  was  her  business 
agent,  the  property  might  be  given  in  for  assessment  as 
his  own,  and  without  objection  by  her.  k.  careful 
review  of  the  testimony  convinces  one  that  Mrs.  Martin 
had  little  idea  of  the  requirements  or  methods  of  assess- 
ments. She  says  in  one  place  :  ''My  husband  gave  in 
my  assessments.  Yes,  I  was  present,  but  he  did  all 
my  business.  Yes,  I  was  present ;  it  was  done  at  onr 
house.  Mr.  Pyle  was  the  assessor.  Why,  they  were 
all  on  the  farm,  and  my  cattle.  I  do  not  know  as  he 
told  him  who  owned  them.  He  told  him  that  was  the 
number  of  the  cattle  on  the  farm.  I  did  not  swear  to 
the  assessment,  of  course.  No,  sir;  I  don't  think  Mr. 
Martin  did."  In  other  parts  of  her  testimony  she 
speaks  of  the  property  being  assessed  in  his  name,  as 
it  really  was,  but  it  is  doubtful  if  she  comprehended  ttie 
import  of  what  was  done,  or  gave  it  much  thonght. 

III.     Is  Mrs  Martin  estopped  by  her  conduct  to 
deny  her  husband's  ownership  of  the  property?    What 

8.' . .       has  been  said  before  in  the  opinion  will 

wffe^M  ^  °'  have  some  reference  to  this  branch  of  the 
bSnd'foredi-  ^^86.  We  now  look  more  particularly  to 
^"'  the  claim  of  the  plaintiffs  against  the  hus- 

band, and  how  the  plaintiff  firm  has  been  affected  by 
the  conduct  of  Mrs.  Martin  as  to  her  husband's  man- 
agement of  her  property.  It  is  important  in  this  con- 
nection that  we  look  to  the  indebtedness  of  John  A. 
Martin  to  the  plaintiff,  and  what  Mrs.  Martin  knew 
of  or  did  in  relation  to  it.    In  1882,  John  A.  Martin 
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subscribed  for  two  hundred  and  fifty  shares  in  what  is 
known  as  Iowa  Falls  Mineral  Spring  Improvement 
Company  at  ten  dollars  per  share,  and  paid  thereon  five 
hundred  dollars.  In  May,  1887,  there  had  been  assess- 
ments made  on  these  shares  so  that  John  A.  Martin  was 
owing  the  company  one  thousand  dollars.  At  this  time 
the  company  owed  the  plaintiff,  and,  by  agreement  of  the 
plaintiff,  the  company  and  Mr.  Martin,  the  plaintiff 
took  the  notes  of  Martin  and  discharged  the  company 
from  its  obligation.  The  debt  to  plaintiff  was  for 
lumber  furnished  the  company  to  erect  its  building,  on 
which  the  plaintiffs  held  a  mechanic's  lien  as  security. 
Plaintiff  now  seeks  to  hold  the  property  in  controversy 
for  the  payment  of  its  judgment  on  these  notes.  It  also 
appears,  as  we  understand,  that  Mrs.  Martin  deeded  to 
the  company  some  land  and  received  therefor  five  hun- 
dred dollars  in  stock,  which  she  gave  to  her  husband. 
The  theory  upon  which  appellants  urge  the  estoppel  is, 
Mrs.  Martin's  knowledge  of  her  husband's  buying  the 
stock,  and  her  permitting  him  to  so  manage  her  proj)- 
erty  as  to  mislead  the  plaintiff,  and  induce  it  to  accept 
the  notes  in  lieu  of  its  secured  claim  against  the  com- 
pany. It  appears  in  evidence  that  when  the  notes  were 
taken,  John  A.  Martin  represented  to  the  plaintiff  that 
he  owned  sixty-five  or  seventy  steers,  jointly  with 
Arthur  P.  Martin,  and  that  plaintiff  so  believed ;  that 
it  relied  on  the  assessment  in  his  name,  and  a  general 
belief  in  the  community  that  John  A.  Martin  owned  the 
personal  property.  There  is  little  more  to  be  said  than 
has  been  as  to  the  facts.  It  does  not  appear  that  Mrs. 
Martin  had  knowledge  of  the  note  transaction  before 
or  when  it  took  place,  or  was  guilty  of  any  acts  to 
deceive  the  plaintiff  any  more  than  the  general  public. 
There  is  no  pretense  that  at  any  time  or  in  any  manner, 
when  occasion  required  her  to  speak,  she  did  not,  or 
that  she  actually  participated  in  any  deception.  We 
have  held  that  she  had  a  right  to  have  her  husband 
transact  her  business  for  her.  It  was  all  done  on  a  farm 
that  she  openly  owned,  which  would  go  far  to  indicate 
Vol.  80—46 
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that  it  was  her  business,  or  to  put  parties  on  inquiry  to 
know  the  facts.  It  was  once  the  law  of  the  state  that 
a  wife  entrusting  her  property  to  her  husband  must 
give  a  record  notice  of  her  ownership,  or  sufPer  its  loss, 
if  credit  was  extended  under  a  misbelief  as  to  owner- 
ship. For  reasons  best  known  to  the  legislative  power, 
that  law  was  canceled,  thus  indicating  a  more  liberal 
rule  as  to  the  management  and  custody  of  such  prop- 
erty. While  appellee  complains  that  Mrs.  Martin 
permitted  it  to  accept  the  notes  of  her  husband  in 
ignorance  of  her  ownership  of  the  property,  it  does  not 
indicate  what  particular  act  she  should  have  done  to 
give  it  notice,  nor  are  we  prepared  to  suggest  one, 
unless  we  say  she  must  herself  have  transacted  the 
business,  or  at  least  not  permitted  her  husband  to.  If 
it  appeared  that  she  knew  of  plaintiff 's  purpose  to 
extend  the  credit  to  her  husband  and  kept  silent,  the 
case  might  be  different,  but  to  what  extent  we  need  not 
say.  This  is  the  only  indebtedness  of  her  husband,  and, 
conceding  that  she  knew  of  his  obligations  to  the  com- 
pany, she  did  not  know  that  the  plaintiff  intended  to 
accept  his  notes.  There  is  nothing  in  the  record  to 
indicate  that  she  should  have  anticipated  any  abuse  of 
the  trust  confided  to  him.  There  had  never  been 
complaints,  nor  grounds  for  any.  To  our  minds  there 
is  no  ground  for  an  estoppel,  legal  or  equitable,  and  we 
think  the  plaintiff's  bill  should  be  dismissed. 

Reversed. 


The  Davenport  Plow  Company  v.  Lamp, 

Trusts :  following  trust  funds  :  assignment  :  preferences.  The 
treasurer  of  the  plaintifiF  corporation  was  induced  by  the  presi- 
dent of  another  corporation,  which  afterwards  made  an  assign- 
ment to  the  defendant,  to  loan  the  funds  of  plaintiff  to  defendant's 
assignor.  This  loan  the  president  of  defendant's  assignor  weU 
knew  that  plaintiff's  treasurer  had  no  authority  to  make.  The 
money  so  obtained  was  mingled  with  the  money  of  defendant's 
assignor,  and  was  used  to  pay  its  debts.    Held  that  defendant's 
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assignor  became  a  trustee  of  plaintiff  for  the  funds  so  receiyed^ 
and  was  liable  to  replace  the  trust  fund  with  other  money  in 
its  possession,  or  with  money  realized  out  of  other  property; 
that  defendant,  as  assignee,  stood  in  its  shoes,  and  acquired  no 
higher  rights  with  respect  to  that  fund ;  and  that  he  was  under 
obligation  to  pay  it  in  full  out  of  the  assets  in  his  hands  before 
making  a  pro-rata  distribution  to  the  other  creditors  of  his 
assignor.     (  See  opinion  for  citations.) 

* 

Appeal  from   Scott  District  Court. — Hon.   Andrew 

HowAT,  Judge. 

Filed,  June  4,  1890. 

This  is  a  proceeding  by  petition,  asking  that  the 
defendant,  an  assignee,  be  ordered  to  pay  plaintiff  the 
amount  of  its  claim  arising  on  account  of  money  paid 
by  its  treasurer  without  authority  to  the  Globe  Plow 
Works,  which  was  used  in  its  business  and  in  the  pay- 
ment of  debts.  There  was  a  trial  to  the  court,  and  a 
judgment  for  a  part  of  the  sum  claimed.  Plaintiff 
appeals. 

Bills  <6  Haas^  for  appellant. 

TT.  K.  White  and  Nathaniel  French^  for  appellee. 

Beok,  J. — ^I.  There  is  no  controversy  as  to  the  con- 
trolling or  important  facts  of  the  case,  which  may  be 
briefly  stated.  The  plaintiff  and  the  Globe  Plow  Works 
are  each  corporations.  The  plaintiff  was  settling  up  its 
affairs,  having  ceased  the  manufacturing  business.  It 
held  notes  executed  by  the  Globe  Plow  Works,  which 
were  in  the  possession  of  its  treasurer,  who  was 
induced  by  the  president  of  the  other  corporation  to 
discount  one  of  them  and  pay  the  proceeds,  amounting 
to  more  than  five  thousand  dollars  to  the  Globe  Plow 
Works,  which  was  used  in  its  business  and  the  payment 
of  debts.  The  transaction  was  in  the  nature  of  a  loan 
to  the  Globe  Plow  Works.  Its  president  promised  to 
see  the  money  repaid  to  plaintiff  within  a  term  speci- 
fied.   The  treasurer  of  plaintiff  had  no  authority  to  pay 
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the  money  to  the  Globe  Plow  Works  or  to  make  a  loan 
to  it.-  The  Globe  Plow  Works  made  an  assignment  for 
ihe  benefit  of  its  creditors,  the  defendant  being  the 
assignee.  The  court  below  rendered  judgment  giving 
preference  for  a  part  of  plaintiff's  claim,  on  the  ground 
that  certain  payments  were  made  to  creditors  having 
the  right  to  preference,  which  would  require  their  claims 
to  be  first  paid  by  the  assignee.  It  was  held  that 
plaintiff  for  the  balance  of  his  plaim  was  entitled  to  no 
further  preference,  but  an  order  was  made  for  the  pro- 
rata payment  thereof,  with  all  other  claims  established 
before  the  assignee. 

II.  It  cannot  be  doubted  that  the  Globe  Plow 
Works  held  the  money  subject  to  the  trust  with  which 
the  treasurer  of  plaintiff  waa  charged.  The  president 
of  the  Globe  Plow  Works,  who  induced  the  treasurer  of 
plaintiff  to  advance  money,  was  fully  informed  that  the 
funds  belonged  to  plaintiff,  and  the  treasurer  had  no 
authority  to  loan  or  advance  them  to  the  Globe  Plow 
Works,  or  its  president.  The  funds  came  into  the 
hands  of  that  company  charged  with  the  trust  under 
which  it  was  held  by  the  treasurer  of  plaintiff. 

It  cannot  be  doubted  that  plaintiff  could,  by  action, 
have  recovered  the  funds  from  the  Globe  Plow  Works. 
Such  recovery  would  not  be  as  for  a  debt,  but  for 
money  received  subject  to  a  trust  in  favor  of  plaintiff 
or  the  cestui  que  trust.  The  right  of  recovery  would 
not  depend  upon  the  ability  of  plaintiff  to  trace  the 
money,  the  identical  coins  paid  by  its  treasurer,  and 
discover  them  in  the  hands  of  the  Globe  Plow  Works. 
That  right  is  based  upon  the  facts  that  trust  funds 
came  into  its  hands,  of  the  trust  character  of  which  it 
had  full  knowledge.  The  trust  attached  to  the  money, 
and  the  Globe  Plow  Works  became  liable  as  having 
received,  and  as  holding,  trust  money.  The  money  was 
used  by  the  Globe  Company  in  its  business,  and  in  pay- 
ment of  its  debts.  It  became  liable  to  the  plaintiff  to 
replace  the  trust  funds  with  other  money  in  its  posses- 
sion, or  with  money  realized  out  of  other  property.     Of 
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course,  the  Globe  Company  and  its  stockholders  can 
nrge  no  equity  nor  reason  against  the  enforcement  of 
these  rules.  Can  its  creditors  ?  We  think  not,  for  these 
reasons:  The  money  was  wrongfully  mingled,  as  it 
were,  with  the  assets  of  the  company.  The  money  did 
not  belong  to  the  Globe  Company.  The  creditors,  if 
permitted  to  enforce  their  claims  as  against  the  trust, 
would  secure  the  payment  of  their  claims  out  of  trust 
moneys.  If  they  are  not  permitted  to  do  this  they  are 
simply  denied  the  remedy  oi  enforcing  their  clainjs 
against  property  acquired  by  the  use  of  trust  money. 
They  are  deprived  of  no  right ;  for  the  property  acquired 
by  the  trust  money  became  subject  to  the  trust,  and, 
therefore,  could  not  have  been  subject  to  the  claims. 

III.  It  cannot  be  doubted  that  the  assignee  has  no 
higher  claim  to  the  property  than  the  assignor ;  as  to 
which  he  stands  in  the  shoes  of  the  assignor.  This 
position  we  do  not  understand  is  questioned  in  this 
case.  It  may  be  admitted  that  the  assignee  is  the 
representative  of  the  creditors  whose  duty  it  is  to 
devote  the  assets  of  the  assignor  to  the  payment  of  his 
debts.  But  his  rights  can  be  no  higher  than  the  rights 
of  creditors.  See  in  support  of  these  views  the  follow- 
ing authorities:  1  Story  Eq.  Jur.,  sec.  633;  2  Story 
Eq.  Jur.,  sees.  1038,  1228,  1411;  N<iti(mal  Bank  v. 
Insurance  Co.^  104  U.  S.  64,  and  cases  therein  cited; 
People  V.  Oily  Bank,  96  N.  Y.  32 ;  Bank  v.  King,  67 
Pa.  St.  202 ;  McLeod  v.  Evans,  66  Wis.  401 ;  Francis 
V.  Evans,  69  Wis.  115  ;  33  N.  W.  Rep.  93 ;  Bowers  v. 
Evans,  71  Wis.  133 ;  36  N.  W.  Rep.  629 ;  Peak  v. 
Ellicott,  30  Kan.  156;  1  Pac.  Rep.  499;  Thompson 
V.  Savings  InsL,  8  Atlantic  Rep.  (N.J.)  97.  Other 
cases  supporting  our  view  are  cited  in  the  foregoing 
decisions,  especially  in  the  iirst  of  the  last  one  just 
cited.  Lowry  v.  Polk  County,  51  Iowa,  50,  and  Long  v. 
Emsley,  57  Iowa,  12,  are  not  in  conflict  with  these  con- 
clusions. In  the  first-named  action  a  county  treasurer 
sought  to  relieve  himself  of  liability  for  county  money 
deposited  in  a  bank,  without  authority  of  law,  which 


726  SUPPLEMENT. 


The  Davenport  Plow  Co.  v.  Lamp. 


was  lost  by  the  failure  of  the  bank.  It  was  held  that 
he  was  entitled  to  no  snch  relief,  for  the  reason  that  the 
bank  by  the  deposit  became  the  debtor  of  the  county 
treasurer,  and  that,  as  he  failed  to  lawfully  dispose  of 
the  money,  he  is  liable  to  the  county.  In  the  second 
case  a  township  clerk  deposited  money  to  his  own 
individual  credit  in  a  bank,  which  was  garnished  as  his 
debtor  on  account  of  the  deposit,  and  judgment  ren- 
dered against  it,  and  thereon  it  paid  the  judgment  to 
the  agents  of  the  creditors,  who  were  bankers.  The 
township  clerk  sought  to  recover  the  money  from  the 
last-named  bankers.  The  case  was  decided  aeainst 
plaintiff  on  the  ground  that  the  money  became  his 
individual  property  upon  making  the  deposit,  and  that 
the  bankers  receiving  the  deposit  became  the  owners  of 
the  money  and  debtors  of  plaintiff.  The  money  on 
being  paid  on  the  garnishee  judgment  passed  to  the 
bankers  receiving  it  for  the  creditors. 

It  will  be  observed  that  it  is  not  shown  in  the  first 
case  that  the  cestui  que  trusty  the  county — the  real 
party  in  interest  owning  the  money, — sought  to  pursue 
it  in  the  hands  of  the  defendants.  The  plaintiff  sought 
to  recover  the  money,  doubtless  to  relieve  himself  of 
liability  on  his  official  bond,  or  otherwise.  In  the  last 
case  the  money  was  paid  to  the  last  bankers,  the  agents 
of  the  creditors,  on  a  judgment  in  a  garnishment  pro- 
ceeding to  which  the  plaintiff  ( the  township  clerk )  was 
a  party.  We  need  not  determine  whether  there  are 
better  reasons  for  the  decisions  than  those  given  therein. 
They  are  not  in  conflict  with  the  conclusions  we  have 
just  announced,  which  lead  us  to  the  conclusion  that  the 
district  court  erred  in  not  rendering  judgment  for 
plaintiff  for  the  full  amount  of  its  claim,  as  shown  by 
the  evidence,  which  should  have  priority  over  all  other 
claims.  The  cause  will  be  remanded  to  the  district 
court  for  further  proceedings  in  harmony  with  this 
opinion.  JlEViSKSfiD. 
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Phelan  V.  Johnson. 

1.  Appeal:  jtjdqkkst  on  bttpersbdbas  bond:  jubisdiotion.  This  ll^i-^^ 
court  may  enter  a  valid  judgment  against  the  surety  on  a  super'  m^  57? 
gedeas  bond  without  notice  to  him.    Such  notice  is  not  required  to      ' 

g^ve  this  court  jurisdiction,  as  he  is  not  a  party  to  the  action. 

2.    :  :  rendition  of    after  dismissal    of  appeal: 

REMEDY.  The  surety  upon  a  mipersedeas  bond,  against  whom 
judgment  has  been  entered  in  this  court,  cannot  in  another  court 
enjoin  the  enforcement  of  the  judgment  by  execution,  on  the 
ground  that  the  judgment  was  erroneously  entered  after  the 
appeal  was  dismissed.  If  such  error  was  committed,  he  should 
have  come  into  this  court,  and,  upon  a  showing  of  the  facts,  had 
the  judgment  set  aside. 

8.     : :   collusion  and  fraud  :  remedy.    Nor  can  the 

surety  in  such  case  so  enjoin  the  enforcement  of  the  judgment  on 
the  ground  that  it  was  the  result  of  collusion  and  fraud  upon  the 
part  of  the  parties  to  the  suit.  If  that  were  true,  it  might  be 
ground  for  setting  aside  the  judgment  in  proper  proceedings,  but 
not  for  enjoining  its  execution  as  if  it*were  void. 

4     : :  INJUNCTION  :   jurisdiction.    Under  section  8896 

of  the  Code,  providing  that  an  action  to  enjoin  proceedings  on  a 
civil  action,  or  on  a  judgment,  must  be  brought  in  the  county  and 
court  in  which  such  action  is  pending  or  the  judgment  was 
obtained,  held  that  the  district  court  of  Jasper  county  had  no  juris- 
diction to  enjoin  the  execution  of  a  judgment  rendered  upon  a 
mipersedeoB  bond  by  this  court  in  Polk  county. 

Certiorari   to   Jasper    District    Court — Hon.    J.    K. 

Jqhnson,  Judge. 

Filed,  June  4,  1890. 

Phillips  (6  Day^  for  plaintiff. 

CoUy  Mc  Vey  &  ClarJc^  for  defendant. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff 
recovered  a  judgment  in  the  supreme  court  against 
Michael  Phelan,  as  principal,  and  Daniel  Phelan,  as 
surety,  on  a  supersedeas  bond,  upon  which  an  execu- 
tion was  issued  to  the  sheriff  of  Jasper  county  for  the 
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collection  of  the  judgment,  and  that,  upon  the  petition 
of  Daniel  Phelan,  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Jasper  county,  the  Hon.  J.  K.  Johnson, 
one  of  the  judges  of  the  sixth  judicial  district,  allowed 
an  injunction,  which  was  issued,  restraining  the  sheriflF, 
who  was,  with  the  plaintiff  herein,  made  a  defendant, 
from  enforcing  the  execution.  The  petition  alleges 
that,  in  the  allowance  of  the  injunction.  Judge  Johnson 
exceeded  his  jurisdiction  and  acted  illegally. 

The  return  to  the  writ  of  certiorari^  as  the  only 
grounds  for  the  exercise  of  jurisdiction  in  allowing  the 
injunction,  sets  out  in  full  the  petition  upon  which  it 
was  allowed,  the  material  allegations  whereof  are  in  the 
following  language :  ''Par.  2.  The  plaintiff  avers  the 
fact  to  be  that  in  truth  there  is  no  valid  judgment  exist- 
ing against  this  plaintiff  in  favor  of  the  said  Mary  Ann 
Phelan;  that  this  plaintiff  was  no  party  to  the  suit 
between  Mary  Ann  Phelan  and  Michael  Phelan,  and 
was  never  served  with  any  notice  of  the  pendency  of 
the  action  in  favor  of  said  Mary  Ann  Phelan,  either  in 
the  district  court  of  Polk  county,  Iowa,  where  the  suit 
originated,  or  in  the  supreme  court  of  the  state  of  Iowa, 
or  in  any  other  court ;  that  this  plaintiff  has  never  had 
any  notice  whatever  of  any  such  suit  in  either  of  said 
courts,  nor  has  he  had  any  opportunity  to  defend 
against  the  same  ;  that  said  judgment  is  void  for  want 
of  jurisdiction  ;  that  said  judgment  purports  to  have 
been  rendered  on  or  about  the  eleventh  day  or  February, 
1890.  Par.  3.  That  long  prior  to  the  date  of  said 
judgment  the  case  of  Mary  Ann  Phelan  x.  Michael 
Phelan  was  pending  on  appeal  in  the  supreme  court  of 
Iowa,  and  that  long  prior  to  said  judgment  the  appel- 
lant dismissed  said  appeal,  and  that  there  was  no  case 
in  the  supreme  court  at  the  time  said  judgment  was 
rendered,  and  there  was  no  jurisdiction  over  said 
defendant.  Neither  had  the  court  any  jurisdiction  in 
said  cause  at  the  time  such  pretended  judgment  was 
rendered  by  said  court.  Par.  4.  The  plaintiff  further 
avers  that  at  the  April  term  of  the  district  court  of 
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Polk  county,  Iowa,  1889,  there  was  pending  the  original 
case,  herein  referred  to,  of  Mary  Ann  Phelan  v.  Michael 
Phelan,  the  same  being  a  suit  for  divorce  and  alimony  ; 
that  at  said  term  the  district  court  awarded  temporary 
alimony  in  favor  of  Mary  Ann  Phelan  in  the  sum  of 
about  two  hundred  and  fifty  dollars,  with  twenty  dollars 
per  month  additional.  From  said  judgment  an  appeal 
was  taken  by  the  said  Michael  Phelan  to  the  supreme 
court  of  Iowa,  but  no  supersedeas  bond  was  given,  and 
said  judgment  was  not  superseded.  Par.  6.  The  plain- 
tiff charges  the  fact  to  be  that  said  suit  is  collusive  and 
fraudulent,  and  that  said  judgment  was  obtained  by 
fraud  on  the  part  of  the  said  Mary  Ann  Phelan,  defend 
ant  herein,  and  that  said  pretended  judgment  referred 
to  in  the  first  paragraph  of  this  petition  is  pretended  to 
be  based  upon  said  judgment  so  rendered  by  the  district 
court  of  Polk  county,  Iowa,  in  the  suit  of  Mary  Ann 
Phelan  v.  Michael  Phelan,  herein  referred  to.  The 
plaintiff  says  that  the  said  Mary  Ann*  Phelan  is  a 
Catholic,  and  a  communicant  of  the  Catholic  Church,  in 
regular  attendance  upon  all  its  services  and  masses,  and 
pretends  to  be  a  devout  Catholic ;  that,  by  the  rules 
and  regulations  of  said  church,  the  communicants 
therein  are  absolutely  prohibited,  under  severe  penalty 
of  excommunication,  from  bringing  suit  for  divorce  or 
alimony,  and  that  the  case  above  referred  to  of  Phelan 
X.  Phelan  was  brought  for  an  absolute  divorce,  with  all 
the  allegations  required  by  statute  for  a  divorce,  and 
that  the  alimony  so  granted  was  in  contemplation  of 
said  divorce,  and  that  such  divorce  proceedings  be  pros- 
ecuted to  final  judgment.  Plaintiff  avers  that  he  did 
npt  then  knoiv^  of  the  fraudulent  character  of  said  suit, 
bat  he  has  since  learned  that  the  said  suit  was  not 
brought  in  good  faith ;  that  said  judgment  was  not 
obtained  in  good  faith,  and  that  said  Mary  Ann  Phelan, 
and  her  agents  and  advisers,  have  frequently,  since  the 
obtaining  of  said  judgment,  given  out  and  stated  to 
divers  and  sundry  persons  that  she  did  not  intend  to 
prosecute  said  suit  to  final  judgment ;  that  she  did  not 
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intend  to  procure  a  divorce  from  said  Michael  Phelan  ; 
and  that  she  would  eventually  dismiss  said  suit,  and  all 
of  which  was  a  fraud  upon  the  court  which  rendered 
said  judgment,  and  a  fraud  upon  this  plaintiff,  who  has 
been  wrongfully  adjudged  to  pay  said  alimony;  and 
that  he  will,  notwithstanding  the  fraud,  be  compelled 
to  pay  the  same,  unless  the  sheriff  is  enjoined  from  the 
collection  of  said  judgment,  which  is  void  both  for  want 
of  jurisdiction,  and  on  account  of  the  fraudulent  char- 
acter of  the  same.  Par.  6.  That  unless  the  sheriff  of 
Jasper  'county,  Iowa,  is  enjoined  and  restrained  from 
proceeding  under  said  execution,  he  will,  to  the  great 
and  irreparable  injury  of  plaintiff,  proceed  to  seize  the 
property  and  rights  of  this  plaintiff  ;  and  he  is  without 
remedy  in  a  court  of  law.  Par.  7.  The  plaintiff  avers 
the  fact  to  be  that  there  is  now  pending  in  the  district 
court  of  Polk  county,  Iowa,  in  said  original  action  of 
Mary  Ann  Phelan  v.  Michael  Phelan,  which  is  still 
pending  and  undetermined,  a  cross-petition  to  set  aside 
and  cancel  the  judgment  for  alimony  heretofore  entered 
therein,  on  the  ground  that  the  same  was  obtained  by 
fraud,  and  that  the  said  suit  is  not  to  be  prosecuted  in 
good  faith,  but  solely  for  the  purpose  of  annoying  the 
plaintiff,  and  obtaining  a  large  payment  of  money  under 
pretense  of  using  the  same  for  prosecuting  the  suit  for 
divorce,  but  in  fact  with  the  intention  of  eventually 
abandoning  said  suit  for  divorce  ;  that  this  plaintiff  is 
without  any  course  or  remedy  except  to  enjoin  the 
sheriff  from  proceeding  under  the  fraudulent  and  void 
execution." 

11^.    The  allegations  in  the  second  paragraph  of  the 

petition,  to  the  effect  that  plaintiff  therein  was  not .  a 

1  AOTAi-        party  to  the  action  in  the  supreme  court, 

iuperaSeM'   ^^^  ^^^*  ^^  notico  was  served  upon  him, 

dtotio'iL"'^'    fail  to  show  that  the  judgment  against  him 

is  void  for  want   of  jurisdiction.    If  the 

alle^tions  be  true,  he  would,  were  he    a  surety  on  a 

supersedeas  bond,  be  bound  by  the  judgment ;  and  the 

records  of  this  court  show  such  to  be  the  fact.  Nor  does 


SUPPLEMENT.  731 


Phelan  v.  Johnson. 


the  plaintiff  show  in  the  petition  upon  which  the  injunc- 
tion was  allowed  that  the  judgment  recited  in  the  fourth 
paragraph  was  the  judgment  superseded.  The  records 
of  this  court  show  that  it  was  not.  We  do  not  refer  to 
the  records  to  establish  the  facts  stated,  but  to  show 
how  exactly  they  are  in  accord  with  the  presumptions 
which  the  law  requires  us  to  exercise.  A  surety  on  a 
supersedeas  bond  is  not  a  party  to  the  suit,  and  no 
notice  is  required  to  be  served  upon  him ;  yet  the  judg- 
ment may  run  against  him. 

III.  The  petition  alleges  that  there  was  a  judgment 
against  the  plaintiff  rendered  by  this  court,  but  it  alleges 
% :  — :      that  the  appeal  was  dismissed  before  the 

2ter  dismifl-   judgment  was  entered.    The  plaintiff  in  the 

•al  of  api;>6al  :*..  .  ,, 

TCinedy.  lujuuction  suit  cauuot  havo  the  errors 
corrected,  if  there  be  any  committed  by  this  court  in 
rendering  judgment  after  the  appeal  was  dismissed.  He 
ought  to  have  come  into  the  court,  and  made  proper  show- 
ing of  the  facts  he  alleges,  if  he  were  able  to  do  so,  and 
ask  that  the  judgment  be  set  aside,  which,  upon  a  suffi- 
cient showing,  would  have  been  done  at  once. 

IV.  It  is  alleged  in  paragraph  5  of  the  petition 
that  the  suit  is  collusive  and  fraudulent  by  reason  of  the 
,  . 5      matters  alleged  therein.  It  may  be  assumed, 

*Snd'*°wm?*  for  the  purpose  of  the  case,  that,  if  these 
^^'  facts  were  established  in  a  proper  proceed- 

ing, the  judgment  would  be  set  aside.  But  it  cannot 
be  claimed  that  until  this  is  done  the  judgment  is  to  be 
regarded  as  void.  The  judgment  is  not  shown  by  the 
petition  to  be  void.     It  is  only  shown  to  be  voidable. 

V.  Under  section  3396  of  the  Code,  a  suit  to  enjoin 
an  action  or  a  judgment  must  be  brought  in  the  county 
^ . .       and  court  in  which  such  cause  is  pending 

ISSSictton  ^^  *^®  judgment  was  obtained.  Under  the 
express  language  of  the  provision,  the 
district  court  of  Jasper  county  had  no  jurisdiction 
in  the  case,  and  the  judge  allowing  the  injunction 
acted  with  jurisdiction.  The  following  cases  cited  by 
defendant's  counsel  were  decided  under  section  3778 
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of  the  Revision  of  1860,  which  is  materially  diflfer- 
ent  from  the  section  of  the  Code  above  cited :  Davis 
n.  Bonar^  16  Iowa,  171 ;  Massie  v.  Manny  17  Iowa, 
131.  In  Arnold  v.  Hawley,  67  Iowa,  313,  which  was 
followed  in  Insurance  Co.  v.  Waterhouse^  78  Iowa, 
674,  it  was  held  that,  when  a  judgment  is  absolutely 
void  by  reason  of  want  of  notice,  whereby  jurisdiction 
is  not  required,  an  action  to  cancel  it  may  be  brought  in 
any  court  of  competent  jurisdiction,  as  well  as  in  the 
court  in  which  it  was  rendered,  or  in  another  court  in 
the  county  wherein  the  court  was  held  which  rendered 
the  void  judgment.  Other  cases  cited  by  counsel,  hold- 
ing that  a  void  judgment  or  process  thereon  may  be 
enjoined,  are  not  applicable  to  the  question  involving 
the  inquiry  as  to  the  proper  court  in  which  an  injunction 
should  be  sought. 

VI.  We  need  not  determine  now  whether  we  would 
entertain  an  original  injunction  proceeding,  to  set  aside 
for  fraud  a  judgment  rendered  in  this  court.  It  will  be 
time  enough  for  us  to  decide  that  question  when  a  case 
arises  which  presents  it.  It  is  very  clear  that  if  we 
would  not  entertain  such  a  case,  under  Code,  section 
3396,  it  should  be  commenced  in  Polk  county,  wherein 
this  court  is  held,  or,  if  the  case  wherein  this  court  ren- 
dered judgment  is  pending  in  the  court  below,  it  should 
be  commenced  in  the  proper  court  of  the  county  in  which 
the  action  is  pending. 

It  is  our  conclusion  that  the  injunction  was  allowed 
without  jurisdiction.  Proper  order  and  judgment  will 
be  entered  setting  aside  the  injunction,  and  directing  the 
dismissal  of  the  action  wherein  it  was  issued. 

Judgment  fob  plaintiff. 
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1.    Evidence :  record  of  peeds  :  foundation.    In  an  action  to  quiet       ^  qJ^ 
a  tax  title,  where  the  testimony  of  plaintiff,  though  somewhat        i  go  733 


indefinite,  tended  to  show  that  he  never  had  had  the  tax  deeds  in        |llo  588, 

80    7'Si\ 

his  possession  ;  that  he  tried  to  obtain  them ;  that  the  deeds  from         ii847i| 
the  tax  purchaser  to  him  were  in  the  possession  of  one  S., — for         i^q    j^ 
what  purpose  'does   not  appear, — ^and  that  he  had  endeavored  to        l^^i    74i| 
procure  them  from  S.,  biifc  without  success,  held  that  this  laid  a 
sufficient  foundation  for  the  introduction  of  the  record  of  the 
deeds,  under  section  8660  of  the  Code. 

2.  Tax  Title :  conveyance  without  wife  :  action  to  quiet. 
Where  a  husband  owns  a  valid  tax  title  in  his  own  name,  and  he 
deeds  to  another,  it  is  not  necessary  that  his  wife  convey  her  right 
of  dower  to  enable  his  grantee  to  recover  the  land  from  the  holder 
of  the  patent  title. 

9.  Evidence :  record  of  deed  defectively  acknowledged. 
When  the  certificate  of  acknowledgment  of  a  deed  executed  in 
another  state  fails  to  show  that  the  grantor  acknowledged  its  exe- 
cution to  be  his  **  voluntary  "  act  and  deed,  or  its  equivalent,  the 
defect  is  fatal,  and  the  record  of  the  deed  does  not  impart  construc- 
tive notice  to  subsequent  purchasers,  and  is  not  admissible  in 
•vidence  to  prove  the  conveyance,  unless  it  is  first  affirmatively 
shown  that  the  acknowledgment  is  sufficient  according  to  the  laws 
of  the  state  where  made,  and  therefore  sufficient  in  this  state, 
under  section  1,  chapter  208,  Laws  of  1884.  (See  opinion  for 
citations.) 

4.  Tax  Title :  who  may  question  :  insufficient  proof  of  patent 
TITLE.  No  one  may  question  the  validity  of  a  tax  title  unless  he 
shows  that  he  is  the  owner  of  the  patent  title.  ( See  Ck>de,  sec. 
897,  and  citations  in  opinion.)  And  where  the  plaintiff  in  an 
action  to  quiet  his  tax  title  attached  an  abstract  of  title,  from 
which  it  appeared  that  the  patent  title  came  into  the  hands  of  one 
C,  and  that  C.'s  heirs  conveyed  to  defendant,  and  defendant  filed  a 
croes-petition  to  have  the  title  quieted  in  him,  and  adopted  plain- 
tiff's  abstract  as  the  only  evidence  of  his  title,  held  that  it  was 
insufficient,  because  it  was  not  an  admission  that  C.  was  dead,  but 
only  thai  the  deed  to  defendant  so  recited ;  and  such  recitation 
was  not  evidence  of  the  fact.    (See  opinion  for  citations.) 

Appeal  from  O^Brien  District  Court. — Hon.  Scott  M. 

Ladd,  Judge. 

Piled,  June  5,  1890. 
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This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  qniet  his  title  to  certain  lands  in  O'Brien 
county.    There  was  a  decree   for    the    plaintiff,  and 

defendant  appeals. 

« 

Warren  Walker  and  H.  E.  Long^  for  appellant. 

Stocum  &  Brady  and  /.  L.  E.  Pecky  for  appellee. 

RoTHROOK,  C.  J. — I.  The. plain  tiff  claims  title  to 
the  land  under  certain  tax  deeds  made  by  the  treasurer 
1.  EriDMrOTi :  ^^  O'Brien  county  to  H.  Greve  in  January, 
dle^'^i'foun-  ^8'^>  ^^d  by  conveyance  from  Greve  to 
dation.  the  plaintiff,  made  in  May,  1878.  The 
defendant  claims  title  under  a  patent  from  the  United 
States,  and  by  a  chain  of  intermediate  conveyances  to 
himself.  The  principal  questions  in  the  case  arise  upon 
the.  validity  of  the  tax  titles. 

It  is  claimed  by  appellant  that  the  plaintiff  did  not 
show  that  the  land  was  conveyed  by  H.  Greve  to  the 
plaintiff,  and  that  for  that  reason  the  decree  should  have 
been  for  the  defendant.  The  original  tax  deeds  and 
deeds  from  Greve  to  the  plaintiff  were  not  in  the  plain- 
tiff 's  possession  during  the  progress  of  the  trial,  and  he 
sought  to  prove  them  by  the  record  of  conveyances.  It 
was  objected  by  defendant  that  no  foundation  had  been 
laid  for  the  introduction  of  the  record.  The  court 
appears  to  have  been  of  opinion  that  the  objection  was 
well  taken,  and  all  the  other  evidence  was  introduced, 
and  the  cause  was  continued  to  give  plaintiff  time  to 
make  the  showing.  A  deposition  was  taken  which  left 
no  doubt  of  the  right  of  the  plaintiff  to  introduce  the 
record  of  the  deeds.  But  it  is  not  properly  shown  that 
this  deposition  was  considered  by  the  court.  The 
record  of  the  further  proceedings  in  the  case  is  silent  as 
to  this  question.  But  the  court  regarded  the  evidence 
before  it  when  it  decided  the  case  as  suflScient  to 
authorize  a  decree  for  the  plaintiff.  We  are  of  opinion 
that,  so  far  as  the  decree  involved  a  finding  that  the 
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proof  was  sufficient  to  authorize  the  introduction  of  the 
record,  it  is  correct  even  if  the  deposition  was  not  con- 
sidered. The  showing  made  upon  the  trial  appears  to 
us  to  have  been  sufficient  without  the  deposition.  It  is 
provided  by  section  3660  of  the  Code  that  ''the  record 
of  an  instrument,  or  a  duly  authenticated  copy  thereof, 
is  competent  evidence  whenever,  by  the  party's  own 
oath  or  otherwise,  the  original  is' shown  to  be  lost  or  not 
belonging  to  the  party  nor  within  his  control."  The 
testimony  of  the  plaintiff,  taken  on  the  trial,  we  think, 
was  sufficient  to  authorize  the  introduction  of  the 
records,  if  they  were  in  other  respects  competent.  It 
appears  from  plaintiff's  testimony  that  the  original 
deeds  were  not  in  his  possession,  nor  under  his  control ; 
that  he  had  made  efforts  to  produce  the  same  and  had 
not  succeeded.  The  testimony  is  somewhat  indefinite, 
but  it  tends  to  show  that  he  never  had  the  tax  deeds  in 
his  possession  ;  that  he  tried  to  obtain  them  ;  and  that 
the  deeds  from  Greve  to  him  were  in  possession  of  one 
Swan,  for  what  purpose  does  not  appear,  and  that  the 
plaintiff  endeavored  to  procure  them  from  Swan  but 
without  success.  We  need  not  set  out  the  testimony 
in  detail. 

11.  It  is  further  claimed  by  appellant  that  the 
acknowledgments  of  the  deeds  made  by  Greve  to  the 
8.  Tax  title  :oon-  plaiutlff  are  defective,  and  that,  for  that 
out^^l&ri?"  reason,  the  record  thereof  was  not  compe- 
tion  to  quiet,  ^^jj^  evideucc.  The  deeds  appear  to  have 
been  acknowledged  by  Greve  before  a  notary  public  in 
the  state  of  Minnesota,  and  by  Marie  Greve,  his  wife, 
before  a  court  commissioner  in  the  state  of  Wisconsin. 
The  title  to  the  land  was  in  Greve,  and  it  is  immaterial 
whether  his  wife  joined  in  the  conveyance  or  not,  so  far 
as  the  right  of  the  plaintiff  to  maintain  the  action  is 

involved.    He  could  recover  the  land  by 
*  record  of  *      showiuff  a  couveyauce  from  Greve  without 

deed  defect-  °  Ve    xu       •       i.       x         •    i»x       ^ 

fai    ledired    ^^^  couvcyauce  of  the  inchoate  right  of 
dower  of  his  wife.     The  acknowledgments 
of  the  deeds  taken  in  Minnesota  are  in  this  form ; 
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**  State  of  Minnhisota, 

"  County  of  Ramsey.      \  ^^' 

"On  this  twenty-fifth  day  of  May,  A.  D.  1878, 
before  me,  a  notary  public  in  and  for  said  Ramsey 
county,  personally  appeared  H.  Greve,  to  me  personally 
known  to  be  the  same  person  described  in,  and  who 
executed,  the  foregoing  deed,  and  acknowledged  that 
he  executed  the  same  for  the  uses  and  purposes  therein 
mentioned.  Ansel  Oppenhem, 

''[Seal.]  Notary  Public,  Ramsey  Co.,  Minn." 

It  will  be  observed  that  this  acknowledgment  does 
not  certify  that  Greve,  the  grantor,  acknowledged  the 
instrument  to  be  his  voluntary  act  and  deed,  as  required 
by  section  1968  of  the  Code.  It  has  frequently  been 
held  by  this  court  that  the  omission  of  the  word  volun- 
tary, or  its  equivalent,  in  a  certificate  of  acknowledg- 
onent  is  a  fatal  defect,  and  does  not  impart  constructive 
notice  to  a  subsequent  purchaser.  Wicker  sham  t?. 
Reeves ^  1  Iowa,  413 ;  Dickinson  v,  DaviSy  12  Iowa,  353  ; 
Bell  V.  JSoanSy  10  Iowa,  363 ;  Newman  v.  Samuels^  17 
Iowa,  628.  Under  the  rule  in  these^  cases,  the  deeds  in 
question  ^re  defectively  acknowledged,  and  the  plaintiff 
had  no  right  to  introduce  them  in  evidence.  So  far  as 
the  plaintiff  is  concerned,  then,  he  had  no  right  to 
further  maintain  the  action.  The  record  did  not  show 
that  he  was  the  grantee  of  Greve.  It  is  true,  this 
acknowledgment  was  taken  in  the  state  of  Minnesota, 
and  it  may  conform  to  the  laws  of  that  state,  and,  under 
our  own  laws,  it  may  be  a  good  acknowledgment.  Acts 
20th  Gen.  Assem.,  sec,  1,  chap.  203.  But  the  record 
does  not  show  that  it  is  in  accord  with  the  laws  of  that 
state,  and  it  was  incumbent  on  the  plaintiff  to  make 
that  showing.  Greenwood  v.  Jenswold,  69  Iowa,  63. 
This  was  the  end  of  the  plaintiff's  case.  He  could  not 
demand  a  decree  quieting  his  title  without  showing  that 
he  was  the  grantee  of  Greve. 

III.    The  defendant,  by  a  cross-petition,  demanded 
jLhat  the  tax  deeds  be  held  void,  and  that  the  title  to  the 
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4.  TAxtftie:  ^^^^  ^  quieted  in  him,  because  of  alleged 
qnertton :  dcfects  in  the  tax-sale  proceedings.  But  he 
p^*?©?  of "'  has  no  right  to  question  the  tax  titles  unless 
patent  title,  j^^  showQ  that  he  is  the  owner  of  the  patent 
title.  Code,  sec.  897 ;  Lockridge  v.  Daggett^  64  Iowa, 
332 ;  Varnum  v.  Shuler^  69  Iowa,  92 :  Bowers  v.  Hallock^ 
71  Iowa,  218.  The  plaintiff  attached  an  abstract  of 
title  to  an  amendment  to  his  petition,  in  which  all  the 
conveyances  of  the  land,  beginning  with  the  patent 
from  the  United  States,  are  shown.  In  this  abstract  it 
is  stated  that  certain  heirs  of  John  L.  Campbell  con- 
veyed the  land  to  the  defendant  Walker.  Walker 
adopted  this  abstract,  and  claimed  that  it  was  not 
necessary  that  he  should  prove  that  Campbell  was  dead, 
and  that  the  grantors  in  the  deed  were  his  heirs  when 
the  deed  was  made.  We  do  not  think  that,  under  the 
issues,  those  facts  should  be  held  to  have  been  admitted 
by  the  plaintiff.  The  abstract  is  merely  an  abstract  of 
the  deeds,  and  should  be  regarded  as  admitting  no  more 
than  that  the  deed  recited  that  Campbell  was  dead,  and 
that  the  grantors  in  the  deed  were  his  heirs.  The  recitals 
in  the  deed  were  not  evidence  of  the  death  of  Campbell, 
nor  that  the  grantors  were  his  heirs.  Ross  v.  Looviis^ 
64  Iowa,  432 ;  Costello  v.  Burke,  63  Iowa,  361.  It  will 
thus  be  seen  that  neither  of  the  parties  was  entitled  to 
a  decree  for  the  land.  If  a  little  more  attention  had 
been  given  to  trying  the  case  than  was  given  to  objec- 
tions to  motions  for  continuance,  and  arguing  alleged 
errors  of  the  court  in  rulings  thereon,  and  other  ques- 
tions of  about  as  little  importance,  it  is  probable  that 
the  main  questions  in  the  case  would  not  have  been 
overlooked.  It  is  very  plain  from  the  evidence  that  the 
land  in  controversy  was  not  in  the  actual  possession  of 
anyone  until  possession  was  taken  by  the  plaintiff,  and 
that  it  was  taxed  to  an  unknown  owner.  We  make 
these  statements  in  view  of  a  trial  of  the  case,  and  leave 
counsel  to  infer  what  the  rights  of  the  parties  are  as  to 
the  necessity  of  a  notice  of  the  expiration  of  redemption. 
Vol.  80—47 
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And  the  land  was  properly  advertised  for  sale  for 
taxes,  if  that  is  a  material  qaestion.  And  the  plaintiff 
was  in  actnal  possession  of  the  land  for  more  than  five 
years  before  he  commenced  his  suit.  It  will  be  observed, 
from  these  remarks,  that  we  have  fully  examined  the 
record  which  the  parties  have  presented  to  us. 

Asneither  party  is  entitled  to  any  relief  upon  this 
record,  the  decree  of  the  court  below  will  be  reversed, 
and  the  cause  remanded  for  a  trial  in  accord  with  the 
views  above  expressed,  and  each  party  will  be  required 
to  pay  his  own  costs  in  this  court. 

Keversed. 


Smith  v.  Steely  et  al. 

^  788       Mortgages :  want  of  coNsmEBATioN :  compoundinq  felony,  a  mort- 
-      Jl^  gage  given  to  secure  the  payment  of  money  alleged  by  the  mort- 

t  m  iwl  gagees  to  have  been  embezzled  from  them  by  the  mortgagors'  son 

'j^ —  ■"  ,  while  in  their  employment,  upon  the  promise  of  the'  mortgagees 

|i42    ^  that  they  would  desist  from  a  criminal  prosecution  which  they 

would  otherwise  institute  against  the  son,  was  invalid,  whether  the 
son  was  guilty  or  not ;  for,  if  guilty,  the  consideration  was  illegal, 
and,  if  not  guilty*  there  was  no  consideration  whatever  for  the 
mortgage. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Filed,  June  6,  1890. 

Action  to  foreclose  a  mortgage.  The  defendants, 
Rees  &  Co.,  set  up  a  junior  mortgage.  There  is  no  con- 
troversy as  to  plaintiffs'  mortgage  and  a  judgment  held 
by  another  defendant.  The  sole  contest  is  over  Rees 
&  Co.'s  mortgage ;  the  mortgagors,  Steely  and  wife, 
insisting  that  it  is  invalid,  and  should  not  be  enforced. 
By  the  final  decree,  Rees  &  Co.'s  cross-bill,  setting  up 
the  mortgage,  was  dismissed.  They  now  appeal  to  this 
•court. 
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W.  J.  RohertSy  for  appellants. 

D.  F.  Miller,  St.,  and  W.  B.  Collins,  for  appellee. 

Beck,  J. — I.  The  defendants,  Steely  and  wife,  as  a 
defense  to  the  cross-bill  of  Rees  &  Co.,  plead  that  the 
mortgage  sought  to  be  enforced  in  the  cross-bill  was 
given  by  them  under  these  circumstance :  The  son  of 
defendants  had  been  in  the  employment  of  Rees  &  Co., 
who  claimed  he  had  misappropriated  and  embezzled  a 
large  sum  of  money  coming  into  his  hands  in  the 
course  of  his  employment,  and  that  unless  they  at  once 
secured  the  payment  of  the  money  alleged  to  have  been 
misappropriated  their  son  would  be  prosecuted  by  crim- 
inal proceedings  instituted  against  him.  The  desire  of 
defendants  to  prevent  a  criminal  prosecution  against 
their  son,  and  the  promise  of  Rees  &  Co.  that  he  should 
not  be  prosecuted,  constituted  the  sole  consideration 
and  inducement  for  the  execution  of  the  notes  and 
mortgage  in  suit.  , 

II.  In  our  opinion,  the  evidence  supports  these 
allegations  of  defendants'  answer.  It  is  established  by 
the  evidence  that  defendants.  Steely  and  wife,  owed 
Rees  &  Co.  nothing,  and  that  no  consideration  whatever 
existed  other  than  the  promise  of  Rees  &  Co.  not  to 
prosecute  their  son.  There  was  n6  other  inducement 
for  the  execution  of  the  notes  and  mortgage  than  the 
desire  of  the  mortgagors  to  prevent  a  criminal  prose- 
cution against  their  son.  As  to  these  facts  we  think 
there  can  be  no  dispute. 

III.  It  plainly  appears  from  these  facts  that  the 
notes  and  mortgages  are  wholly  without  consideration. 
It  ^ill  not  be  claimed  that  a  promise  to  prevent  a 
criminal  prosecution,  which  is  threatened  to  induce  the 
payment  of  money  alleged  to  have  been  embezzled,  will 
support  a  promise  to  pay  money.  This  point  demands 
neither  discussion  nor  authorities  for  its  support. 

IV.  We  need  not  inquire  into  the  soundness  of 
the  position  of  Rees  &  Co.'s  counsel  to  the  effect  that, 
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to  support  the  defense  set  up  by  Steely  and  wife,  it 
must  be  shown  that  the  son  had  in  fact  embezzled,  as 
charged  by  Rees,  for  the  reason  that  there  can  be  no 
compounding  of  a  felony  unless  a  felony  has  been  com- 
mitted. We  think,  to  support  Steely' s  defense,  it  is 
not  necessary  to  establish  that  the  son  was  guilty  of 
embezzlement.  Whether  he  was  or  wp,s  not,  the  result 
would  be  the  same.  If  he  was  guilty,  it  must  be  con- 
ceded that  Kees  &  Co.,  under  the  facts,  were  guilty  of 
compounding  a  felony,  and  the  notes  and  mortgages  are, 
therefore,  void,  as  being  made  in  the  commission  of  an 
offense.  If  he  was  not  guilty,  they  are  without  consid- 
eration, for  the  reasons  above  stated,  and  cannot  be 
enforced.  These  considerations  lead  us  to  the  conclu- 
sion that  the  decree  of  the  district  court  ought  to  be 

AFf^IBMED. 


Murphy  et  al.  v.  Murphy. 

1.  Estates  of  Decedents :  no  administration  :  limitation  :  titls  to 
PERSONALTY.  Where  the  five  years  prescribed  by  section  2367  of 
the  Code  for  granting  administration  had  expired,  and  the  evidence 
justified  the  conclusion  that  the  debts  of  the  decedent  had  been 
f  ttUy  paid,  the  widow  and  heirs  were  the  owners  of  the  personal 
property.     (  See  opinion  for  citations.) 

,  80  740|        2.     Trusts:  enforcement  :  limitation  of  actions.  Where  one  of  the 

1121    34o| 

|i2i  4431  heirs  of  an  estate  was  part  owner  with  the  decedent  of  the  personal 

so  'riol  property,  and  after  the  death  of  decedent  he  took  possession  of  aU 

ei30  136!  of  it,  he  became  trustee  for  the  widow  and  the  other  heirs^  to  the 

^     ~  ~  extent  of  their  interests,  and  the  statute  of  limitations  did  not 


I  begin  to  run  in  his  favor  against  an  action  by  them  for  an  account- 

144    53d  ing,  until  he  repudiated  the  trust  by  unequivocal  acts  or  words. 

(See  Wilson  v.  Green,  49  Iowa,  251.) 

S.    :  constructive:   evidence:   estates  of    decedents.    A 

father  owned  a  farm,  and  one  of  his  sons  purchased  land  adjoining, 
and  all  the  land  was  titled  and  managed  as  one  farm,  the  labor 
being  done  by  the  father  and  mother  and  all  the  members  of  the 
family,  who  all  lived  together  on  the  land  of  the  father.  The  pro- 
ceeds of  the  farm  were  used  for  the  common  support,  for  payment 
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for  the  son's  land,  and  for  the  accumulation  of  personal  property. 
Upon  the  death  of  the  father  the  son  took  charge  of  the  farm  and 
of  the  personal  property,  making  no  claim  of  sole  ownership  until 
after  some  years,  when  the  widow  and  heirs  demanded  a  set- 
tlement. Beldf  in  view  of  all  the  circumstances  (see  opinion ),  that 
he  had,  aside  from  his  interest  as  an  heir,  only  an  undivided  inter- 
est in  the  property,  and  that  as  to  the  remaining  interest  he  held 
it  in  trust  for  the  widow  and  the  heirs. 

Appeal  from  Mitchell  District    CourL — Hon.   J.  B. 

Cleland,  Judge. 

Piled,  June  5,  1890, 

Action  in  equity  to  enforce  a  trust  and  to  compel 
an  accounting.  There  was  a  trial  by  the  court,  and  a 
decree  was  rendered  in  favor  of  plaintiffs.  The  defend- 
ant appeals. 

M.  M.  Browne  and  J.  M.  Moody ^  for  appellant. 

TF.  L,  EatoUj  for  appellees. 

Robinson,  J. — The  parties  to  this  action  are  the 
widow  and  heirs  of  John  Murphy,  who  died  intestate  on 
the  thirteenth*  day  of  April,  1879.  Plaintiffs  are  the 
widow,  daughters  and  grandchildren  of  decedent,  and 
defendant  is  his  son.  When  John  Murphy  died,  he  was 
the  owner  of  eighty  acres  of  land,  and,  as  the  plaintiffs 
claim,  of  stock,  grain,  machinery  and  other  personal 
property,  of  the  value  of  twenty-nine  hundred  and  sev- 
enty-nine dollars.  Defendant,  at  that  time,  held  the 
title  to  two  hundred  acres  of  land,  which,  for  many 
years,  had  been  farmed  in  connection  with  the  land  of 
decedent.  Upon  the  death  of  his  father  he  took  pos- 
session of  the  personal  property  in  question,  and  used 
and  disposed  of  it ,  and  of  the  increase  of  the  stock,  at 
his  pleasure.  He  claims  that  all  this  property  belonged 
to  him,  and  refused  to  account  for  it.  Plaintiffs  claim 
that  it  belonged  to  decedent,  and  was  taken  by  defend- 
ant, to  be  held  and  used  for  the  benefit  of  the  heirs  of 
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decedent,  and  they  demand  an  acconnting,  and  that 
defendant  be  required  to  pay  to  them  the  amounts  to 
which  they  shall  be  found  to  be  entitled  as  determined 
by  the  court. 

I.  Administration  of  the  estate  of  decedent  was 
never  granted.  It  is<5ontended  by  appellant  that  it  is  not 
1.  EsTATM  of     shown  that  it  was  impracticable  to  obtain 

no^adminii-  administration  when  this  action  was  com- 
itotVon:uS»"  menced,  and  that  there  may  be  outstanding 
to  pereonaity.  ^gj^^g  of'decedeut;  hence,  that  plaintiffs  have 

not  shown  themselves  to  be  entitled  to  maintain  this 
action.  This  action  was  commenced  on  the  seventeenth 
of  June,  1885  ;  therefore,  the  time  within  which  admin- 
istration could  have  been  granted  had  then  expired. 
Code,  sec.  2367.  The  evidence  justifies  the  conclusion 
that  the  debts  of  decedent  had  then  been  fully  paid. 
The  plaintiffs,  therefore,  were  the  owners  in  fact  of  all 
the  personal  property  of  decedent  which  was  not  owned 
by  defendant,  and  are  entitled  to  the  relief  demanded 
in  this  action.  See  Phinny  t?.  Warren^  52  Iowa,  332 ; 
Haynes  v.  HarriSy  33  Iowa,  520. 

II.  It  is  insisted  that  this  action '  is  barred  by  the 

statute  of  limitations.    As  a  general  rule,  the  possession 

0.  TRUiT8:en-    of  property  subject  to   the    trust   by   the 

to?toTion*  of  trustee  is  the  possession  of  the  cestui  que 
actions.         i^^^i     WiUon  V.   Otem,  49  Iowa,  261 ;  2 

Perry  on  Trusts,  sec.  863.  Therefore,  the  trustee  must 
repudiate  his  trust,  ''by  clear  and  unequivocal  acts  or 
words,"  and  thenceforth  claim  in  his  own  right,  free 
from  any  trust,  and  notice  of  such  repudiation  and  claim 
must  be  so  given  as  to  make  the  cestui  que  trust  charge- 
able therewith,  before  the  statute  will  commence  to  run. 
2  Perry  on  Trusts,  sec.  864.  If  the  property  in  contro- 
versy belonged  to  the  estate  of  decedent,  and  defendant 
took  possession  of  and  used  and  disposed  of  it,  under 
such  circumstances  as  to  create  a  trust  in  him,  the  stat- 
ute of  limitations  would  not  commence  to  run  in  his 
favor  until  he  had  in  some  unmistakable  manner  given 
plaintiffs  notice,  or  sufficient  reason  to  know,  that  he 
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claimed  the  property  adversely  to  them.  The  evidence 
shows  that  he  did  not  make  such  claim,  nor  give  such 
notice  until  within  a  year  or  two  of  the  commencement 
of  this  action.  He  first  gave  plaintiffs  to  understand 
the  nature  of  the  claim  he  now  makes  when  a  settlement 
was  demanded  of  him.  We  conclude  that  plaintiffs' 
right  of  action  was  not  barred  when  suit  was  commenced. 
IIL  The  evidence  is  voluminous  and  conflicting, 
and  it  is  difficult  to  reach  a  conclusion  which  is  in  all 

^      respects  satisfactory.     Yet,  we  think  the 

'  Btrnotive ;  ev-  material  facts  of  the  case  are  substantially 

tetesof  d6oe-  as  foUows  I  Johu  Murphy  moved  to  Iowa 
when  defendant  was  about  sixteen  years  of 
age,  bringing  with  him  several  hundred  dollars  in 
money  and  some  stock  and  other  property.  Three 
years  later,  or  about  the  year  1864,  he  moved  onto  a 
farm  of  eighty  acres  which  he  purchased,  and  upon 
which  he  thereafter  made  his  home.  At  that  time  his 
family  included  his  wife,  two  unmarried  daughters, 
defendant,  and  a  son  named  George  who  died  in  the 
year  1876  at  the  age  of  twenty  years.  When  defendant 
became  twenty-one  years  of  age  he  had  little,  if  any, 
property,  but  before  the  close  of  the  year  1867  he  had 
acquired  the  title  to  two  eighty -acre  tracts  of  land 
adjoining  that  of  his  father,  and  in  1874  he  procured 
title  to  forty  acres  more.  The  defendant  continued  to 
reside  with  his  parents,  and  the  improvements  were 
made  on  the  tract  owned  by  the  father.  The  several 
tracts  of  land  acquired  by  defendant  were,  from  the 
time  they  were  procured,  treated  for  all  practical  pur- 
poses as  a  part  of  the  farm  upon  which  the  family  lived, 
and  both  the  father  and  George  worked  on  and  helped 
to  improve  and  farm  all  the  tracts  as  did  the  defendant. 
At  times  a  large  amount  of  stock  was  kept  on  the  farm, 
including  horses,  cattle,  sheep  and  hogs.  At  one  time 
more  than  forty  cows  were  milked,  the  mother  and 
daughters  doing  a  large  share  of  the  dairy  work.  The 
father  was  vigorous  and  performed  more  labor  on  the 
farm  while  he  lived  than  did  the  defendant.     George 
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was  not  80  robust  as  his  brother,  but  did  a  large  amount 
of  work.    Defendant  worked  well  while  on  the  farm, 
but  was  away  from  it,  excepting  during  the  seasons  of 
harvesting  and  making  hay,  for  several  years  before 
his  father  died  attending  to  his  own  business.     While 
he  was  on  the  farm,  he  transacted  most  of  the  business 
of  buying  and  selling,  hiring  hands  and  paying  oat 
money.     No  separate  accounts  of  the  expenses  of  run- 
ning the  farms,  nor  of  the  producfe^  and  proceeds  of 
sales  were  kept.    Defendant  was  charged  nothing  for 
his  board,  nor  for  that  of  the  men  employed  at  times 
on  the  farm.     All  worked  together  apparently  for  the 
common  interest,  although  John  Murphy,  and  members 
of  his  family  to  whose  services  he  was  entitled,  per- 
formed much  more  labor  than  did  the  defendant.     The 
proceeds  of  the  common  labor  were  used  for  the  support 
.  of  the  family,  to  purchase  the  several  tracts  of  land  to 
which  defendant  acquired  title,  and  to  improve   the 
farm,  although  most  of  the  grain  sold  grew  upon  the 
land  of  defendant.     Defendant  worked  for  a  harvester 
company  two  or  three  years,  and  was  in  the  hotel  busi- 
ness in  Osage  nearly  two  years  before  his  father  died, 
and  during  that  time  the  father  managed  the  farm. 
When  he  died  defendant  left  the  hotel,  and  took  charge 
of  the  farm  and  all  the  personal  property  which  his 
father  left  on  it.     For  several  years  he  made  no  special 
claim  to  the  personal  property,  and  the  mother,  sisters 
and  others,  who  were  well  acquainted  with  the  property 
and  with  the  manner  in  which  it  was  acquired  and  used, 
had  no  knowledge  that  defendant  claimed  any  of  it, 
excepting  one  or  two  horses  and  some  other  property  of 
small  value.     Defendant  was  married  in  January,  1886. 
When  it  became  known  that  he  intended  to  marry, 
some  time  in  the  preceding  year,  the  mother  demanded 
a  settlement  but  without  success,  and  defendant  then, 
and  at  other  times,  afterwards  and  before  the  com- 
mencement of  the  suit,  claimed  that  all  the  property  in 
controversy  belonged  to  him.     He  now  insists  that  he 
owned  all  of  it  excepting  a  few  articles  of  small  value, 
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when  his  father  died.  We  do  not  think  the  claim  is 
well  founded.  That  his  interest  in  it  was  greater  than 
plaintiffs  admit,  is  no  doubt  true,  but  nearly  all  of  it 
was  treated  and  considered  by  all  parties  in  interest  as 
owned  by  decedent  and  as  belonging  to  his  estate  until 
the  latter  part  of  the  year  1884,  or  if  defendant  believed 
it  to  be  his  own  he  did  not  disclose  that  fact  to  plain- 
tiffs before  that  time.  He  now  claims  that  all  the  stock 
which  belonged  to  his  father  was  sold  or  died  before  or 
since  the  death  of  his  father ;  that  the  machinery  and 
implements  he  left  have  become  worthless,  or  nearly  so, 
and  that  the  grain  was  raised  on  his  land,  and  belonged 
to  him.  In  other  words,  it  appears  to  us  that  defend- 
ant is  disposed  to  claim  most  of  the  profits  which 
accrued  from  carrying  on  the  farm,  and  to  throw  the 
burden  of  the  losses  upon  his  father's  estate.  In  our 
opinion  the  evidence  shows  that  the  larger  portion  of 
the  property  in  controversy  was  owned  by  decedent 
when  he  died  and  should  be  accounted  for  by  defendant. 
*  IV.  It  is  contended  by  appellant  that,  even  if  it  be 
found  that  the  property  in  cotitroversy  belonged  to  the 

estate  of  decedent,  yet  it  is  not  shown  that 
HE  BAMM.      ^^  ^^j^  ^^  j^^j^  .^  ^^  ^  trustee.     An  express 

agreement  to  that  effect  was  not  necessary.  The 
property  belonged  to  the  parties  to  this  action,  subject 
to  the  rights  of  creditors,  and  defendant  was  entitled 
to  but  an  undivided  part  of  it.  His  mother  and  an 
unmarried  sister  lived  on  the  .farm  when  he  took  pos- 
session, and  he  made  his  home  with  them, — the  mother, 
until  he  was  married,  and  the  sister,  until  her  marriage 
in  July,  1884.  Two  married  daughters,  Mrs.  Benedict 
and  Mrs.  Cargill,  seemed  content  to  let  defendant  man- 
age the  property  so  long  as  his  mother  and  unmarried 
sister  had  a  home  on  the  farm  and  had  sufficient  to  sup- 
ply their  wants.  The  other  parties  in  interest  were 
minor  heirs  of  two  deceased  daughters  of  decedent.  It 
was  natural  and  proper  under  the  circumstances,  so  long 
as  there  was  no  administrator,  for  defendant  to  take 
charge  of  the  property,  and,  since  the  law  will  not 
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presume  that  he  intended  a  wrong,  we  must  presume 
that  he  took  possession  of  and  managed  it  for  the  benefit 
of  those  to  whom  it  belonged,  and  a  court  of  equity  will 
compel  him  to  account  for  it.  The  fact  that  he  now 
denies  the  trust  is  not  material.  ^It  was  created  by  his 
acts,  and  he  will  not  be  permitted  to  repudiate  it. 

V.     The  plaintiff  Elizabeth  Muri)hy  is  the  widow  of 
decedent,  and  as  such  claims,  as  exempt  to  her,  property 
in  controversy  of  the  value  of  six  hundred  dollars,  and 
one-third  of  the  remainder.    The  personal  property  left 
by  decedent  has  been,  in  large  part,  sold  or  otherwise 
disposed  of,  so  that  but  little  of  value  now  remains,  and 
it  is  not  necessary  for  us  to  describe   it  particularly. 
The  district  court  rendered  judgment  against  defend- 
ant, and  in  favor  of  the  several  plaintiffs,  as  follows : 
In  favor  of  Elizabeth  Murphy,  for  $517.98  ;  in  favor  of 
Martha  Benedict  and  Libby  Cargill,  for  $118.  91,  each  ; 
in  favor  of  Kate  Birney,  for  $78.31 ;  in  favor  of  Addie 
Woods,  Charles  Deimer,  Bertie  Deimer,  Frank  Deimer 
and  Harry  Deimer,  for  $23.76  each ;  in  favor  of  Fred. 
Pepper  and  Clifford  Pepper  for  $69.43  each.     Judg- 
ment was  rendered  on  the  first  day  of  February,  1888, 
and  was  to  bear  interest  at  six  per  cent,  per  annum, 
from  that  date.     It  appears  that  there  were  some  mat- 
ters of  account  between  defendant  and  his  mother  and 
Mrs.  Birney,  and  that  defendant  had  paid  sundry  bills 
against  the  estate  of  his  father.     It  would  serve  no 
good  purpose  to  consider  and  notice  separately  the 
large  number  of  items  which  make  up  the  different 
accounts  involved  in  this  case.     It  is  sufficient  for  us  to 
say  that  we  have  examined  the  respective  claims  of  the 
parties  with  care,  and  conclude  that  the  judgment  was 
fully  as  favorable  to  defendant,  in  all  respects,  as  it 
should  have  been.     We  find  no  ground  for  disturbing 
it,  and  it  is,  therefore,  Affirmed. 
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Meohanio'8  Lien:  implied  contract:  sufficiency:  evidencb: 
IMMATERIAL  MATTERS.  C.  entered  into  contract  with  M.  to  repair 
the  latter's  house,  and  he  contracted  for  the  materials  with  plain- 
tiffs. After  a  part  of  them  were  delivered,  plaintiffs  informed  M. 
of  the  fact,  and  asked  him  who  would  pay  for  them,  to  which  he 
replied  that  he  would  pay  for  them,  and  intended  to  do  so,  and 
that  he  would  pay  for  whatever  materials  were  delivered  at  the 
building.  Afterwards  the  rest  of  the  materials  was  delivered. 
JHeW- 

(1)  That  there  was  an  implied  contract  of  purchase  by  M.  and 
an  agreement  to  pay  for  the  materials,  not  as  surety,  but  as 
principal. 

(2)  That  such  implied  contract  was  a  sufficient  basis  for  a 
mechanic's  lien,  under  section  3,  chapter  100,  Laws  of  1876- 
(  See  citations  in  opinion.) 

(8)  That  it  was  immaterial  that  the  contract  was  made  after  a 
part  of  the  materials  was  furnished. 

(4*)  That,  since  M.'s  agreement  was  directly  to  plaintiffs,  it  was 
immaterial  whether  or  not  he  had  paid  C.  all  that  he  had 
agreed  to  pay  him  under  the  contract ,  and  that  it  was  also 
immaterial  whether  the  claim  for  the  lien  was  filed  in  time 
for  plaintiffs  to  enforce  their  claim  as  subcontractors. 

Appeal  from    Polk    District    Court. — Hon.    Josiah 

Given,  Judge. 

Piled,  June  5,  1890. 

Action  in  chancery  to  enforce  a  mechanic' s  lien  ; 
judgment  was  entered  against  the  defendant,  but  no 
mechanic's  lien  W3,8  recognized  or  enforced.  Defendant 
Munger  and  plaintiffs  both  appeal ;  defendant  first. 

J.  M.  McCaughan^  for  appellant. 

Reed  <fe  Reed^  for  appellees. 

Beck,  J. — I.  The  defendant  Munger  employed 
defendant  Cook  to  make  repairs,  or  alterations,  of  a 
house  owned  by  the  first  named.    The  material,  lumber, 
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lime,  etc.,  was  contracted  for  by  Cook  upon  the  repre- 
sentation that  it  was  to  be  used  in  the  work  on  Hunger's 
house,  and  would  be  paid  for  out  of  the  money  received 
for  the  **  job."  After  a  part  of  the  material  had  been 
furnished,  one  of  the  plaintiffs  called  upon  Manger, 
informed  him  of  the  fact,  and  asked  him  who  would 
pay  for  the  material.  He  replied  he  would  pay  for  it, 
and  intended  to  do  so,  and  he  would  pay  for  whatever 
material  was  delivered  at  the  building.  Substantially, 
the  same  statement  and  promise  were  repeated  by 
Hunger  to  another  of  the  plaintiffs.  The  material  was 
delivered,  and  plaintiffs  filed,  in  the  proper  clerk's  office, 
a  statement,  with  their  account  for  the  material,  required 
to  give  notice  of  their  lien. 

The  defendants,  Cook  and  Hunger,  are  both  charged 
in  the  account  as  debtors,  and  the  statement  shows  that 
both  were  parties  to  the  contract  for  the  material.  The 
evidence,  we  think,  establishes  these  facts.  Indeed,  we 
think  there  is  no  controversy  as  to  any  of  them,  except 
as  to  the  conversation  and  arrangements  had  between 
plaintiffs  and  Hunger,  under  which  plaintiffs  claim  that 
he  agreed  to  pay  for  the  material.  The  correctness  of 
the  account  as  to  the  quantity  of  material,  the  price 
and  value  thereof,  is  not  disputed.  But  Hunger 
alleges  that  some  of  the  material  delivered  at  his  house 
was  taken  away  by  Cook,  or  not  used  in  the  work.  The 
only  controversy  upon  the  facts  of  the  case  arise  as  to 
those  upon  which  are  based  the  claim  of  the^  existence 
of  a  contract  for  the  material  entered  into  by  Hunger, 
and  the  claim  made  by  Hunger,  that  a  part  of  the 
material  delivered  at  the  house  was  taken  away  by 
Cook.  Upon  both  of  these  questions  of  fact  there  is  a 
conflict  of  evidence.  We  think  the  preponderance  of 
both  is  with  plaintiffs.  We  are  not  accustomed  to  array 
and  discuss  the  evidence  in  order  to  support  our  con- 
clusions upon  questions  of  fact  of  the  character  of  those 
involved  in  this  case.  Our  conclusions  are  that  Hunger 
did  promise  and  agree  with  plaintiffs,  after  a  part  of 
the  material  had  been  delivered,  that  he  would  pay  for 
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whatever  was  required  to  do  the  work,  and  that  the 
material  charged  in  plaintiffs'  account  was  delivered 
and  used  upon  the  work,  and  no  part  removed  by  Cook. 
Some  lumber  was  used  for  scaffolds.  We  find  that 
Cook,  did  not  take  or  remove  it.  There  is  evidence 
tending  to  show  that  Hunger  used  it. 

II.  It  is  claimed  that  Hunger  contracted  with 
plaintiffs  at  the  first  for  the  material.  After  a  part  had 
been  delivered  he  declared  he  intended  to  pay  for  it,  and 
would  do  so,  and  that  all  of  it  was  used  in  his  building. 
Here  surely  arises  an  implied  contract  binding  Hunger 
to  pay  for  all  Of  the  material.  He  is  not  bound  as  a 
surety,  but  as  a  principal.  And  he  is  bound  as  a  pur- 
chaser of  the  materia],  for  he  is  chargeable  as  such. 
Clearly  there  is  shown  an  implied  contract  for  the 
purchase  of  the  material.  He  is  properly  chargeable 
thereunder  with  Cook  for  the  material. 

III.  Acts  Sixteenth  General  Assembly,  chapter 
100,  section  3,  provide  that  labor  or  materials  must  be 
purchased  under  a  contract,  to  authorize  a  lien  therefor. 
See  Code,  sec.  2130  ;  HcClain,  Code,  sec.  3311.  But  it  is 
not  necessary  to  establish  an  express  contract  to  support 
alien  ;  that  will  be  done  by  the  implied  contract.  Neil- 
son  v.  Railway  Co,^  51  Iowa,  184,  714 ;  Johns  v.  Swan^ 
21  Iowa,  181 ;  Cotes  v.  Shorey^  8  Iowa,  416. 

The  facts  we  have  found,  as  above  stated,  surely 
raise  a  contract  binding  Hunger  as  purchaser  of  the 
material.  But  the  statute,  it  will  be  observed,  does  not 
prescribe  that  to  support  the  lien  the  contract  must  be 
made  before  the  material  is  furnished.  Let  it  be  sup- 
posed that  material  ds  furnished  without  the  knowledge 
of  the  owner,  but  he  afterwards  promises  to  pay  there- 
for ;  surely  the  materialman  in  that  case  will  not  be 
defeated  of  his  lien  ;  but  the  promise  will  have  relation 
to  the  act  of  furnishing  the  material,  and  will  bind  the 
owner  as  though  it  were  done  then.  This  case  is  not 
different  from  that.  An  implied  contract  arises  when 
the  act  upon  which  it  is  based  is  done.  As  when  prop- 
erty is  taken,  or  received,  a  contract  to  pay  the  owner 
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thereof  arises  at  that  very  instant,  binding  upon  the 
party  taking,  or  receiving,  the  property.  In  the  case 
before  us,  Monger  intended  to  pay  for  the  property,  and 
appropriated  it  for  his  own  use.  The  law  will  imply  a 
contract  binding  him  to  pay  for  it. 

IV.  We  need  not  inquire  whether  Munger  paid 
Cook  to  the  extent  of  the  sum  he  agreed  to  pay  him,  and 
is,  therefore,  discharged  as  to  the  claim  of  the  subcon- 
tractors, the  plaintiffs.  Munger,  as  we  have  .seen,  is 
bound  by  a  contract  to  pay  plaintiffs  without  regard  to 
their  rights  as  subcontractors.  Nor  need  we  inquire 
whether  the  claim  for  the  lien  was  filed  in  time  to 
enforce  the  claim  of  plaintiff  as  a  subcontrator,  for  two 
reasons :  First.  Munger' s  promise  to  pay  plaintiffs 
was  directly  to  him.  They  were  not,  therefore,  subcon- 
tractors, but  they  contracted  directly  with  Munger; 
they  were  then  the  contractors.  Second.  But,  even  if 
plaintiffs  should  be  regarded  as  subcontractors,  it  is  not 
shown  that  Munger  paid  the  contractor  Cook  after  the 
time  prescribed  in  the  statute  for  filing  the  claim  for  a 
lien.  Nor  is  it  shown  that  there  are  any  purchasers,  or 
good- faith  incumbrancers  in  the  case,  who  will  be  preju- 
diced by  enforcing  the  lien. 

We  reach  the  conclusion  that  the  plaintiffs  lien 
ought  to  be  enforced  for  the  amount  of  his  account. 

The  cause  will  be  remanded  to  the  court  below  for  a 
decree  in  harmony  with  this  opinion,  or  at  plaintiffs' 
option  such  a  decree  may  be  entered  here.  On  defend- 
ant's appeal  ( except  as  to  the  amount  of  the  judgment) 

Affirmed. 

On  plaintiffs'  appeal  Reversed. 


80    7M)' 

^  wj  In  re  Estate  of  Wonn. 


80    750 


1.  Estates  of  Decedents:  orders:  oral  objections:  appeal. 
In  an  application  by  an  administratrix  for  an  order  to  have  certain 
debts  which  she  had  paid  without  authority  treated  as  claims  of 
the  third  class,  the  record  shows  that  certain  creditors,  without 
filing  any  written  pleading,  objection  or  exception,  appeared  and 
denied  the  right  of  the  applicant  to  the  order  which  she  sought, 
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and  ofifered  evidence,  without  objection;  that  the  court  found 
that  they  were  creditors  of  the  estate,  of  the  third  class,  and 
made  a  finding  of  record  of  certain  material  facts,  and  an  order 
granting  the  prayer  of  the  applicant,  to  which  finding  and  order 
they  excepted.  Held  that  the  administratrix  could  not  in  this 
court  for  the  first  time  object  that  they  were  not  parties  to  the 
cause,  and  on  that  ground  ask  for  a  dismissal  of  their  appeal. 
(See  opinion  for  citations.) 

D.      :    PAYMENT  OF    CLAIMS  NOT    FILED !    BELIEF    BY    OBDEB    OF 

COUBT :  PBIOBITY.  An  administratrix,  within  three  months  after 
notice  of  her  appointment,  paid  in  full  certain  claims  against  the 
estate,  which,  if  they  had  been  duly  filed  within  six  months  after 
such  notice,  would  have  been  valid  claims  of  the  third  class. 
This  she  did  upon  the  assurance  of  the  owners  of  the  claims  that 
they  would  file  them  within  that  time ;  but  they  failed  so  to  file 
them.  The  estate  proved  to  be  insolvent,  and  she  made  an  appli- 
cation  to  the  court  to  have  the  claims  so  paid  by  her  treated  as 
claims  of  the  third  class.  To  this  application  certain  creditors 
holding  duly-filed  claims  of  the  third  class  objected.  The  court, 
however,  made  the  order,  but  allowed  the  administratrix  credit 
only  for  pro-rata  dividends  on  account  of  the  payments  she  had 
made.  Held  that  the  order  was  not  erroneous,  because,  though 
the  claims  were  not  filed  in  time,  they  were  presented  and 
allowed  in  time  for  claims  of  the  third  class ;  and  the  spirit  of  the 
statute  having  been  satisfied,  and  the  objecting  creditors  not  hav- 
ing been  prejudiced  by  the  omission  of  the  technical  act  of  filing, 
they  have  no  reason  to  complain.  (See  opinion  for  citations.) 
[Gbanoeb,  J.,  dissenting.] 

Appeal  from   Davis    District    Court.— B.on.    H.    0. 

Traverse,  Judge. 

Filed,  June  5,  1890. 

Application  for  the  allowance  of  certain  claims 
against  the  estate  of  decedent  as  of  the  third  class. 
From  an  order  making  the  allowance  as  prayed,  certain 
creditors  of  the  estate  appeal. 

8.  S.  CarrutherSy  for  appellants. 

Payne  &  Eichelberger^  for  appellee. 

Robinson,  J.— H.  A.  Wonn  died  on  the  twenty- 
sixth  day  of  July,  1888,  and  Sarah  E.  Wonn  was 
appointed  administratrix  of  his  estate.     She  published 
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notice  of  her  appointment,  the  first  publication  being 
made  on  the  second  day  of  August,  1888.  In  October 
of  the  same  year,  she  paid  in  full  certain  indebtedness 
of  the  decedent,  amounting  in  the  aggregate  to  $1,099.63, 
made  up  of  the  following  items :  One  note  to  the  State 
Bank  for  $230.10;  amount  due  as  treasurer  to  the  dis- 
trict township  of  Soap  Creek,  $668.43;  orders  and 
checks  paid  on  account  of  the  district  township,  two 
hundred  and  one  dollars.  The  estate  of  decedent  is 
insolvent.  On  the  twentieth  day  of  April,  1889,  the 
administratrix  filed  a  report  and  application  in  the 
proper  court  which  showed  the  payment  of  the  sums 
aforesaid;  that  when  she  paid  them  the  parties  to 
whom  they  were  paid  agreed  to  file  claims  for  such 
sums  within  six  months  from  the  first  publication  of 
the  notice  of  her  appointment,  but  that  they  had  failed 
to  do  so.  The  application  asks  that  the  claims  afore- 
said be  treated  as  of  the  third  class,  and  that  the  proper 
order  to  that  end  be  made.  The  district  court  ordered 
that  the  claims  be  treated  as  of  the  third  class,  and  that 
the  administratrix  be  allowed  credit  for  pro-rata  divi- 
dends on  account  of  the  payments  she  had  made. 

I.     The  appellee  has  filed  a  motion  to  dismiss  the 

appeal  on  the  ground  that  appellants  filed  no  pleading 

'   ,      nor  written  objection  nor  exception  to  the 

1 .  Ebtatxs  of  ^  *     , 

SSdere^oUi  I'^po^*  ^^^  application  in  the  district  court, 
objeotioM:  ^jj^  raised  no  issue  from  which  they  can 
appeal.  The  record  fails  to  show  that 
appellants  filed  any  pleading,  written  objection  or 
exception  in  the  court  below  ;  but  it  does  show  that  the 
right  of  the  administratrix  to  the  allowance  demanded 
was  denied  by  appellants.  They  appeared  in  the  pro- 
ceeding, and  offered  evidence  without  objection.  The 
court  found  and  made  of  record  certain  material  facts 
Ijy  their  consent,  and  they  excepted  to  the  finding  and 
order  of  the  court.  The  court  found  that  they  were 
creditors  of  the  estate,  and  that  their  claims  were  of  the 
third  class.  Under  these  circumstances  the  appellee 
cannot  now,  for  the  first  time,  object  that  the  appellants 
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were  not  parties  to  the  proceeding  in  the  district 
court,  and  for  that  reason  have  their  appeal  dismissed. 
Hervey  v.  Sazery^  48  Iowa,  322 ;  Davis  ».  Nolan^  49 
Iowa,  686 ;  Trayer  v.  Reeder^  45  Iowa,  273 ;  Wire  v. 
Foster^  62  Iowa,  117  ;  Williams  v.  Wilcox^  66  Iowa,  67 ; 
Martyn  v.  Lamaty  75  Iowa,  236. 

II.    It  is  not  denied  that  the  claims  in  question 
were  valid  as  against  the  estate  of  decedent,  and  that 

J  :  payment  ^^^^  would  have  belonged  to  the  third  class 

ffl^^^reuif*'  had  they  been  filed  formally  within  six 
oomji  pr£'  months  from  the  date  of  the  first  publica- 
ority.  ijJqq  Qf  j^^  notice  of  the  appointment  of  an 

administratrix.  It  is  not  alleged  that  there  was  any 
fraud  or  improper  intent  on  the  part  of  the  administra- 
trix in  paying  them  as  she  did.  But  appellants  contend 
that,  as  they  were  not  formally  filed  within  the  statutory 
period  aforesaid,  they  cannot  be  treated  as  claims  of 
the  third  class,  and,  since  the  estate  is  insolvent,  they, 
as  creditors  of  that  class,  are  entitled  to  be  paid  in  full 
before  any  payment  can  be  allowed  on  the  claims  in 
suit.  Section  2408  of  the  Code  provides  for  the  filing 
of  claims,  and  for  notice  of  the  hearing  thereof  where 
they  have  not  been  approved  by  the  administrator. 
When  they  have  been  so  approved,  they  may  be  allowed 
by  the  clerk  without  such  notice.  Claims  filed  are  to 
be  entitled  in  the  name  of  the  claimant  against  the  exec- 
utor. Code,  sec.  2409.  When  filed,  and  not  expressly 
admitted  in  writing  signed  by  the  executor,  with  the 
approbation  of  the  court,  they  are  to  be  considered  as 
denied .  without  pleading  on  behalf  of  the  estate.  Sec- 
tion 2410.  After  the  expiration  of  the  time  for  filing 
claims  of  the  third  class  the  executors  are  required  to 
proceed  to  the  payment  of  claims.  Section  2422.  No 
claims  of  one  class  can  be  paid  until  those  of  a  previous 
class  are  satisfied.  Section  2424.  Within  their  respect- 
ive classes,  claims  are  to  be  paid  in  the  order  in  which 
they,  were  filed.  Section  2426.  But,  where  the  avail- 
able funds  are  not  likely  to  be  sufficient  to  pay  all  the 
claims  of  any  one  class  in  full,  pro-rata  payment  shall 
Vol.  80—48 
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be  made.  Section  2427.  These  provisions  of  the  stat- 
ute are  designed,  in  large  part,  to  enable  parties  inter- 
ested to  investigate  claims  made,  that  invalid  ones  may 
be  rejected;  to  preserve  such  a  record  of  claims  pre- 
sented as  will  fix  the  order  of  their  payment ;  and  to 
facilitate  the  settlement  of  estates.  It  is  the  dutv  of 
the  executor  to  investigate  all  claims  made,  and  to  dis- 
allow those  which  for  any  reason  should  not  be  paid  by 
the  estate.  He  has  no  right  to  disapprove  a  valid  claim, 
and  should  pay  all  claims  duly  approved  in  the  order 
provided  by  statute.  The  claims  in  controversy  were 
not  filed  with  the  clerk,  but  were  presented  to  the 
administratrix,  and  approved  by  her,  within  the  time 
prescribed  for  filing  claims  of  the  third  class.  They 
were  valid  claims,  which '  neither  the  clerk  nor  court 
could  then  have  disapproved.  The  material  purposes 
of  the  statute  were  accomplished.  A  record  had  not 
been  made,  it  is  true ;  but  the  claims  were,  in  effect, 
assigned  to  the  class  to  which  they  belonged.  The 
appellants  do  not  claim  that  they  have  been  in  any 
manner  prejudiced  by  the  omission  to  file  the  claims 
with  the  clerk  within  the  statutory  period  of  six 
months,  but  insist  that,  by  reason  of  that  omission, 
they  have  acquired  a  vested  right  to  a  larger  dividend 
than  they  will  receive  if  the  claims  are  allowed  as  of  the 
third  class.  But,  since  the  spirit  of  the  statute  has 
been  complied  with,  we  do  not  think  they  should  be 
permitted  to  profit  by  the  omission  of  a  technical 
requirement  which  did  not  in  any  manner  prejudice 
their  interests.  In  making  the  payments  in  question, 
the  administratrix  assumed  the  burden  of  proving  that 
the  claims  were  valid,  and  should  have  been  paid.  She 
also  incurred  the  risk  of  paying  more  than  the  assets  of 
the  estate  would  warrant,  and  is  not  entitled  to  an 
allowance  for  the  amount  she  has  disbursed  in  excess 
of  the  dividends  which  the  court  may  order  paid.  But 
the  payments  were  made  on  valid  claims  presented  in 
time  to  be  treated  as  of  the  third  class,  for  the  ben- 
efit of  the  estate,  and  we  think  the  administratrix  is 
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entitled  to  an  allowance  therefor  to  the  amount  of  the 
dividends  to  which  the  claims  treated  as  of  the  third 
class  will  be  entitled.  See  Crispin  v.  WinJclemaUy  57 
Iowa,  626 ;  Portman  v.  KlemisJi^  64  Iowa,  198 ;  Lock- 
hart  V.  White^  18  Tex.  107 ;  Roberts  v.  Rogers^  28  Miss. 
164.     The  order  of  the  district  court  is 

Affirmed. 

Granger,  J.  {dissenting ) — I  do  not  concur  in  the 
view  that  the  spirit  of  the  law  has  been  complied  with 
by  the  claimants,  and  that  the  deviations  from  the 
course  prescribed  in  the  law  are  technical.  When  we 
look  to  the  fact  that  claimant  is  seeking  a  position  of 
preference, — that  is,  asking  a  place  among  those  whom 
the  law  prefers  because  of  certain  acts  of  diligence, — it 
would  seem  that  the  advantage  could  only  be  given  upon 
compliance.  The  statutory  requirements  as  to  the 
presentation  of  claims  are  plain,  and  easy  of  observance. 
The  rules  have  not  been  applied  by  the  courts  with  tech- 
nical nicety,  but  liberally,  with  a  view  to  the  full  pay- 
ment of  claims  where  the  assets  of  the  estate  are 
sufficient.  This  liberality  is  justified  under  a  provision 
of  the  law  permitting  equitable  considerations  to  control 
in  certain  cases.  Code,  sec.  2421.  The  legislature,  in  pro- 
viding for  the  protection  of  claimants  by  such  considera- 
tions, placed  a  limitation  upon  the  authority  of  the  court, 
by  confining  it  to  claims  of  the  fourth  class.  A  claim 
can  only  be  of  the  third  class  by  one  designated  act, 
and  that  is  filing  it  '^  within  six  months  after  the  first 
publication  of  the  notice  given  by  the  executors  of  their 
appointment."  Without  the  statute  as  to  filing  the 
claim  within  six  months,  it  would  be  conceded  that  no 
preference  could  be  given,  but  all  claims  must  be  paid 
alike.  Then  it  is  the  statute  that  designates  how  one 
may  be  preferred.  Without  the  statute,  no  equitable 
considerations  could  avail  for  such  a  purpose.  It  is  to 
be  kept  in  mind  that  it  is  a  preference,  an  advantage, 
not  a  right,  legally  or  equitably,  until  earned  by  doing 
the  act  designated  by  the  law.     Wherein  the  law  grants 
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preferences  or  advantages  because  of  certain  acts,  one 
can  become  its  beneficiary  only  by  doing  the  acts 
required.  The  law  provides  that  parties  who  file  their 
claims  within  six  months  after  publication  of  notice 
shall  be  paid  before  those  who  file  their  claims  after  the 
six  months.  In  this  case  the  claims  were  not  filed.  The 
administratrix  paid  them  without  filing,  which  she  had 
no  legal  right  to  do.  The  most  that  can  be  said  in  her 
favor  is  that  by  the  payment  she  became  the  assignee  or 
owner  of  the  claims.  If  we  should  say  she  then  had  the 
power  to  do  the  act  that  would  make  them  third-class 
claims,  it  still  remains  that  she  did  not  do  it,  and  the 
fact  that  she  relied  upon  the  promise  of  others  to  do  so 
would  not  change  the  legal  eflPect.  I  do  not  see  how  she 
occupied  a  better  position  than  the  original  claimants. 
If  they  had  neglected  to  file  their  claims  within  the 
time,  they  certainly  would  not  be  entitled  to  preference, 
and  for  the  simple  reason  that  they  did  not  do  the  act 
necessary  to  entitle  them  to  it.  The  present  claimant 
paid  the  claims  wrongfully, — that  is,  without  observing 
the  methods  required  by  the  law ;  and  the  act  necessary 
to  make  them  third-class  claims  has  never  been  done. 
Those  who  did  observe  the  law,  and  file  their  claims 
within  the  time,  now  claim  the  full  benefit  of  their  dil- 
igence ;  and,  if  this  claimant  is  admitted  to  share  with 
them,  we  have  ingrafted  on  the  law  a  provision  certainly 
not  within  its  letter,  and,  in  my  judgment,  not  within 
its  spirit ;  and,  furthermore,  I  am  convinced  that  it  will 
be  productive  of  much  disturbance  in  the  future  settle- 
ment of  estates.  As  I  read  the  authorities  cited  in  the 
majority  opinion,  they  do  not  support  the  rule  announced, 
as  the  holdings  are  upon  facts  materially  different,  hav- 
ing to  do  in  the  main  with  parties  who  are  intermeddlers 
in  an  estate,  and  having  no  reference  to  facts  that  may 
give  parties  a  preference  in  the  order  of  payment.  It 
seems  to  me  the  judgment  should  be  reversed. 
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MoMarshall  v.  The   Chicago,   Rock  Island  and  l^  ^j 

Pacib^ic  Railway  Company.  \?i2-2il 

1.  Bailroads :  death  of  febson  on  switch  track  :  nbgugbncr  : 
FLEADma ;  evidence  :  instructions.  In  an  action  for  the  death  of 
plaintiff's  intestate,  who  was  struck  and  killed  by  defendant's 
engine  upon  its  switch  track,  the  petition  alleged  that  defendant 
was  negligent  in  that  the  engine  was  managed  and  controlled  by 
incompetent  employes,  and  in  that  said  employes  failed  to  see  the 
deceased  in  time  to  give  any  alarm  signal.  The  evidence  showed 
that  other  persons,  v^ho  were  not  specially  charged  with  the  duty 
of  watching  the  track,  saw  the  deceased  before  he  was  struck,  and 
it  revealed  no  reason  why  defendant's  employes  should  not  have 
seen  him,  and  showed,  also,  that  the  man  in  charge  of  the  engine 
was  a  fireman,  and  that  he  failed  to  stop  the  engine  with  prompt- 
ness. Hdd  that  the  court  was  warranted,  both  by  the  pleadings 
and  evidence,  in  submitting  to  the  jury  the  questions  whether 
defendant's  employes  were  negligiBnt  in  not  being  on  the  lookout 
for  persons  on  the  track,  and  whether  the  engine  was  in  the  control 
of  a  competent  person. 

3. : : :  conflict  of  evidence.    Where,  in  such 

case,  two  witnesses  testified  that  the  bell  was  rung,  and  two 
witnesses,  who  were  at  the  scene  of  the  accident,  testified  that 
"Jtkej  did.  not  hear  it,  there  was  a  conflict  of  evidence,  and  the 
question  was  properly  submitted  to  the  jury. 

8.  : :  instruction  :  DUTY  TQ  EMPLOYES  ON  OTHER  ADJA- 
CENT ROADS.  Tlie  person  killed  in  such  case  was  the  conductor  of 
a  train  on  another  road,  whose  switch  track  lay  adjacent  to  defend- 
ant's, and  the  deceased  stepped  upon  defendant's  track  to  signal 
the  engineer  of  his  train.  The  court  instructed  that  a  joint 
occupancy  of  ground  for  railroad  tracks  by  two  or  more  companies 
will  impose  on  each  the  'duties  to  the  employes  of  the  other,  neces- 
sarily using  the  track,  which  it  owes  to  its  own  employes.  Held 
to  be  a  correct  statement  of  a  principle  of  law,  and  not  vulnerable 
to  the  objection  that  it  assumed  that  the  occupancy  of  the  ground 
was  joint,  and  that  the  use  of  it  by  the  deceased  was  necessary. 

4.   :  : :  TRESPASS  BY  EMPLOYE  OF  ANOTHER  ROAD 

ON  ADJACENT  TRACK.  In  such  case  the  court  properly  instructed 
that  if  the  deceased,  and  other  employes  of  the  company  which  he 
served,  had,  for  a  considerable  time  prior  to  the  accident,  been 
accustomed  to  use  the  track  of  the  defendant  company,  at  and 
near  the  place  of  the  accident,  for  the  purpose  of  giving  signals, 
with  the  acquiescence  of  the  defendant  company,  then  the  deceased 
was  not  a  trespasser  on  the  track. 
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5.  Verdiot:  failure  to  answer  special  intbrrooatoeiss.  Where 
the  jury,  in  answer  to  one  special  interrogatory,  said,  "  We  cannot 
say,"  and  to  another,  *'  We  do  not  know,"  this  was,  in  effect,  a 
finding  that  there  was  no  evidence  on  the  subject ;  and  the  failure 
to  return  categorical  answers  did  not  vitiate  the  general  verdict, 
because  it  was  supported  by  evidence  on  other  points,  and  no 
possible  answers  to  the  interrogatories  could  have  been  ground  for 
setting  it  aside. 

6.  Bailroads:  duty  to  employes  of  other  companies  in  common 
SWITCH  YARDS.  Where  several  railroad  companies  have  a  comm(xi 
switch  yard,  but  each  its  own  tracks,  lying  adjacent  to  one  another, 
and  the  conductor  of  a  train  on  his  own  track  steps  upon  the  adja- 
cent track  of  another  company  for  the  purpose  of  signaling  his  engi- 
neer, the  company  on  whose  track  he  thus  steps  owes  him  the  same 
duty  as  to  caring  for  his  safety  as  it  would  owe  to  one  of  its  own 
employes,  in  the  same  position  and  under  the  same  circumstances, 
in  the  discharge  of  a  similar  duty. 

7.     : :  DUTY  OF  employes  to  look  and  listen.    The  rule 

that  one  going  upon  the  track  of  a  railroad  is  required  to  look  and 
listen  for  approaching  trains;  does  not  apply  to  the  conductor  of  a 
train  who,  in  a  common  switch  yard,  steps  upon  the  adjacent  track 
of  another  company  for  the  purpose  of  signaling  his  engineer. 

8.  :  DEATH  on  track  :  UNDUE  speed  :  VIOLATION  OP  CPTY  ORDI- 
NANCE. In  an  action  for  the  death  of  a  person  killed  by  defend- 
ant's engine  on  its  switch  track,  an  instruction  that  the  running  of 
the  engine  at  a  speed  in  violation  of  the  city  ordinance  was  evi- 
dence of  negligence,  was  warranted,  where  the  jury  could  well 
have  found  that  the  deceased  trusted  to  defendant's  employes  to 
obey  the  law,  and  that  the  engine  might  have  been  stopped  in  time 
to  avoid  the  accident  had  it  been  running  at  lawful  speed. 

9.  Damages:  limited  by  petition  :  instructions.  In  an  action  for 
death  by  negligence,  the  court  instructed  that  plaintiff  was  entitled 
to  such  reasonable  sum  as  damages  as  the  death  of  the  deceased 
had  occasioned,  but  that  in  no  event  could  the  sum  exceed  twenty- 
five  thousand  dollars,  the  sum  claimed.  Held  not  open  to  the 
objection  that  it  directed  the  jury  to  find  in  the  sum  of  twenty-five 
thousand  dollars. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Filed,  June  6,  1890. 

Action  to  recover  for  personal  injuries  received  by 
plaintiff's  intestate,  resulting  in  his  death,  while  in  the 
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employment  of  defendant  in  the  operation  of  its  rail- 
road. The  injuries  were  caused  by  the  negligence  of 
defendant's  employes.  There  was  a  judgment  upon  a 
verdict  for  plaintiff.     Defendant  appeals. 

Thos.  S.  Wright  and'Ci'a/^,  McOrary  <fe  Craig,  for 
appellant 

.    Dodge  &  Dodge,  A.  H.  Stutsman  and  Jas.  C.  DaviSy 
for  appellee. 

Beck,  J. — T.  Plaintiff's  intestate,  A.  L.  Kern,  was 
in  his  lifetime  in  the  employment  of  the  St.  Louis, 
Keokuk  and  Northwestern  Railroad  Company  as  a  train 
conductor.  He  was  in  charge  of  a  train  engaged  in  mov- 
ing ice  from  the  canal  above  the  defendant's  railway  sta- 
tion at  Keokuk  to  an  icehouse  below.  At  the  time  of 
the  accident  he  detached  the  engine  from  the  cars  in  his 
train,  and  coupled  it  '*head  on"  to  some  boxcars.  The 
defendant  had  a  track  a  few  paces  south  of  the  track 
of  the  St.  Louis,  Keokuk  and  Northwestern  railroad, 
upon  which  the  intestate  stepped  for  the  purpose  of 
giving  or  receiving  signals  from  the  engineer,  or  the 
person  in  charge  of  the  engine.  Defendant's  switch 
engine,  which  was  at  the  time  approaching,  struck  the 
intestate,  causing  his  death.  The  tracks  upon  which 
the  intestate's  train  was  stopped,  and  the  one  upon 
which  he  was  struck  by  defendant's  engine,  were  seven 
or  eight  feet  apart,  and  were  used  by  the  railroad  com- 
pany, whose  road  entered  Keokuk,  for  the  purpose  of 
switching,  and  the  locality  is  called  the  **  Union  Rail- 
way Yards"  of  the  city.  The  petition  sets  out  the 
cause  of  action  in  the  following  language,  which  we 
quote,  for  the  reason  that  certain  questions  discussed 
by  counsel  arise  upon  the  allegations  of  the  petition. 
After  stating  that  defendant  sues  as  administrator  of 
Kern,  the  petition  proceeds  to  allege  "that  on  the 
eleventh  of  January,  1887,  said  Kern  was  a  railway 
conductor*  operating  a  train  on  the  St.  Louis,  Keokuk 
and  Northwestern  railroad,  and,  while  in  the  ^discharge 
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of  his  duties,  in  the  Union  railway  yards  in  the  city  of 
Keokuk,  and,  while  in  the  exercise  of  ordinary  care  and 
caution,  was  struck,  run  over  and  killed  by  a  switch 
engine  belonging  to  defendant,  and  operated  and  run 
in  said  yards,  on  one  of  defendant's  tracks  therein,  in  a 
grossly  careless  and  negligent  manner,  in  thaj  the  kind 
of  engine  used  was  unskilfully  constructed,  so .  as  to 
prevent  a  person  on  the  track  in  front  of  said  engine 
being  seen  by  persons  in  charge  thereof,  and  in  not 
being  equipped  with  proper  appliances  to  enable  the 
speed  to  be  checked  within  a  reasonable  time  and  dis- 
tance and  in  that  the  said  engine  was  run  at  a  high  and 
unlawful  rate  of  speed  ;  and  in  that  the  same  was  man- 
aged and  controlled  by  incompetent  employes ;  and  in 
that  the  said  employes  failed  to  see  said  deceased  in 
time  to  give  any  alarm  signal,  and  failed  to  give  the 
usual  and  necessary  signals  of  approaching  danger,  so 
as  to  warn  deceased  of  the  approach  of  said  engine; 
that  deceased  was  about  thirty-five  years  of  age,  a 
skilled  workman,  capable  of  earning  large  sums  of 
money,  and  of  sound  health  and  industrious  habits. 
Wherefore  complainant  claims  judgment  for  the  sum  of 
twenty-five  thousand  dollars."  The  answer,  in  general 
langnage,  denies  all  the  allegations  of  the  petition. 

11.  The  questions  raised  in  the  case  may  be  more 
briefly  and  conveniently  discussed  by  considering  them 
in  the  order  of  their  presentation  by  defendant's  counsel. 

The  first  objection  argued  by  defendant's  counsel  is 
directed  at  the  eighth  instruction  given  by  the  court  to 

the  jury,  which  is  in  this  language :     "The 

1.  Railroads:        ,  •  -i_  --it'i-i 

death  of  per-    degree  of  care  to  be  exercised  by  a  railroad 

son  on  switch  .  •  -•       t  -i  .  i 

track  :negii-    compauy  must  uecessarily  depend  upon  the 
fn^f evidence:  locatiou  of  the  track  and  the  circumstances 

Instruotlons. 

of  the  case.  In  a  place  not  frequented  by 
the  public,  either  by  right  or  permission,  expressed  or 
implied,  of  the  company,  and  in  locations  where  people 
are  not  constantly  passing  about,  and  where  they  can- 
not reasonably  be  expected  to  be,  persons  in -charge  of 
a  train  are  not  required  by  law  to  be  on  the  lookout  for 
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them.  In  such  cases,  the  company  is  entitled  to  the 
exclusive  use  of  the  track,  and  the  persons  in  charge  of 
the  train  are  only  required  to  avoid  injury  to  them  if 
they  can  do  so  upon  becoming  aware  of  their  peril. 
But  when  the  place  is  within  the  limits  of  a  city,  in 
the  yard  of  a  company,  or  yard  used  by  several  com- 
panies together,  or  with  tracks  in  close  proximity  to 
each  other,  and  employes  of  companies  whose  tracks 
are  in  close  proximity  are  engaged  in  the  discharge  of 
their  duties,  the  safety  of  human  life  requires  a  different 
rule ;  and  in  this  case,  if  you  find  that  deceased  was  an 
employe  of  one  of  said  roads  in  the  line  of  his  duty, 
and  the  employes  of  defendant  were  not  on  the  look- 
out for  such  persons,  and  had  their  engine  in  posses- 
sion, or  under  the  control,  of  an  incompetent  person, 
if  it  was,  and  were  running  at  a  dangerous  and  unlaw- 
ful  rate  of  speed,  if  it  was,  and  the  injury  was  inflicted 
by  reason  of  the  want  of  proper  care  on  the  part  of  the 
defendant,  if  it  was,  the  defendant  would  be  guilty  of 
negligence."  It  is  insisted  that  this  instruction  is 
erroneous,  in  that  it  submits  to  the  jury  two  questions 
of  negligence,  thus  stated  by  defendant's  counsel: 
^^ Firsts  whether  defendant's  employes  were  on  the 
lookout  for  persons  on  the  track  ;  and,  second^  whether 
defendant's  engine  was  in  the  control  of  an  incompe- 
tent person."  The  error  of  the  instruction,  in  counsel's 
view,  is  that  the  petition  is  specific  in  its  allegations  of 
negligence,  and,  as  there  were  no  allegations  as  to  the 
facts  suggested  by  these  questions,  the  inquiries  should 
not  have  been  submitted  to  the  jury  by  the  instruction  ; 
in  other  words,  as  there  were  no  specific  allegations  of 
negligence  to  the  effect  that  defendant's  employes 
*' were  not  on  the  lookout,"  and  the  engine  was  not  in 
the  control  of  an  incompetent  person .  As  to  the  first 
part  of  the  objection,  the  petition  alleges  that  defend- 
ant's employes  *' failed  to  see  the  intestate  in  time  to 
give  any  alarm  signal."  Now,  if  the  employes  were 
not  on  the  lookout,  they  surely  failed  to  see  deceased. 
A  failure  to  ''look  out"  was,  in  effect,  a  failure  to  see 
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deceased.  If  the  employes  failed  to  look  out,  they  neg- 
ligently failed  to  see  the  deceased.  It  will  be  observed 
that  the  court  quite  correctly  directed  the  jury  as  to  the 
duty  of  the  defendant's  employes,  at  the  place  where 
the  accident  happened,  '*to  look  oilt"  for  persons  on 
the  track.  The  negligence  alleged  in  the  petition  is  a 
failure  to  see  intestate.  "A  failure  to  see"  would  fol- 
low "a  failure  to  lookout."  Hence  the  negligence  set 
out  in  the  petition  and  the  instruction  is  the  same,  as 
it  is  the  result  of  the  same  omission. 

III.  It  is  asserted  that  there  was  no  evidence  that 
defendant's  employes  failed  V  to  look  out."  Surely,  if 
other  persons  at  the  scene  of  the  accident,  not  specially 
charged  with  the  duty  of  watching  the  track  before  the 
engine  which  struck  intestate,  saw  him  before  he  was 
struck,  the  employes  operating  the  engine,  it  could  well 
be  inferred,  did  not  "look  out."  If  they  had  been 
watching  the  track  they  would  have  seen  him.  They, 
therefore,  did  not  look  out. 

lY.  The  man  in  charge  of  the  engine  was  a  fireman. 
This  fact,  together  with  the  failure  to  promptly  stop 
the  engine,  either  because  it  was  running  at  too  high 
rate  of  speed  or  because  he  was  not  capable  of  stopping 
it  with  promptness,  tend  to  show  his  incompetency  as 
an  engineer. 

V.  Counsel  maintain  that  the  court  erred  in  submit- 
ting the  issue  to  the  jury  involving  the  question  whether 
«.  — ;  —^^      signals  were  given.     Upon  this  point  there 

of  eVideno6.  Is  a  coufllct  of  evidence.  Defendant's 
witnesses  testify  the  bell  was  rung.  Two  witnesses  at 
the  scene  of  the  accident  testify  that  they  did  not  hear 
it.     The  is3ue  was  rightly  submitted  to  the  jury. 

VI.  An  instruction— the  ninth— directed  the  jury, 
in  effect,  that  a  joint  occupancy  of  ground  for  railroad 
3  . .      tracks   by    two    or   more   companies    will 

dlft^Sljm.'  impose  on  each  the  duty  to  the  employes  of 

othw'adja-  tl^o   other,    necessarily    using   the  tracks, 

cent  roads,  which  it  owed  to  its  owu  employes.    This 

instruction  is  complained  of,  on  the  ground  that  it 
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assumes  the  fact  that  the  occupancy  of  the  ground  was 
joint,  and  the  use  by  the  employes  was  necessary.  We 
do  not  so  understand  it.  The  instruction  well  stated 
the  principle  of  law  as  a  formula.  The  jury  couM,  by 
no  possibility,  have  understood  that  they  were  instructed 
as  to  the  facts. 

VII.    The  twelfth  instruction,  which  is  complained 
of  by  defendant,  is  in  this  language:     *'If  you  find 

^  . .       from  the  evidence  that  the  deceased  and 

bTem^^  other  employes  of  the  St.  Louis,  Keokuk 
roadSTlwUa-  ^^^  Northwestem  Railway  Company  had, 
cent  tr»ok.  f  qj,  ^  considerable  time  prior  to  the  accident, 
been  accustomed  to  use  the  track  of  the  defendant  rail- 
road company,  at  and  near  the  place  where  the  accident 
occurred,  for  the  purpose  of  using  the  same  for  giving 
signals  by  the  acquiescence  of  the  company,  then  the 
deceased  was  not  a  trespasser  upon  the  track,  and  such 
permission  may  be  implied  if  the  deceased  and  other 
employes  of  said  St.- Louis,  Keokuk  and  Northwestern 
Railway  Company  were  in  the  habit  of  so  using  the 
railroad  of  defendant  without  objections  on  its  part ;  and 
it  is  for  you  to  determine,  from  all  the  facts  in  evi- 
dence before  you,  whether  or  not  deceased  had  such 
permission."  The  instruction  is  clearly  correct.  It 
contemplates  a  state  of  facts  showing  that  the  intestate 
was  on  the  track  under  a  custom  authorizing  signals  by 
employes  of  the  other  roads  to  be  made  therefrom. 
These  signals  were  for  the  protection  and  security  of  life 
and  property, — of  the  lives  of  defendant'^  employes,  and 
of  defendant's  property,  as  well  as  for  the  safety  of  the 
property  and  security  of  the  employes  of  the  other  rail- 
road company.  When  tracks  of  two  or  more  railroads 
are  so  near  together,  or  are  crossing  or  running  into  one 
another,  the  safety  of  all  persons  concerned  in  operating 
the  road  at  that  point,  and  the  protection  of  the  prop- 
erty of  all  the  companieSi  demand  that  signals  should 
be  fully  given,  and  authority  to  use  the  different  tracks 
is  inferred.  It  would  be  absurd  to  hold  intestate  a 
trespasser  or  negligent  in  doing  just  what  defendant's 
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employes  have  done,  and  ought  to  continue  to  do.  The 
cases  cited  by  defendant's  counsel  in  support  of  his 
position  on  this  point  do  not  contain  the  element  that 
the  persons  on  the  track  Were  other  railroad  men,  whose 
duty  called  them  there  for  the  protection  of  the  life  and 
property  of  the  railroad  company  whose  track  was  used 
in  the  discharge  of  that  duty. 

VIII.  Certain  questions  were  asked  the  jury,  their 
answers  to  be  regarded  as  special  jSndings.  The  ques- 
6.  Verdict :fau.  tious  and  answers  are  as  follows  :    ^^  First. 

flpecui^tater'  Could  A.  L.  Kem  have  seen  the  engine  of 
rogatories,  defendant  company  if  he  had  looked  in  the 
direction  of  its  approach  at  the  time  he  stepped  onto 
the  track?  A.  We  cannot  say.  ^^ Second.  Did  Kem 
look  in  the  direction  of  the  approaching  engine  when 
he  stepped  on  the  track?    A.     We  do  not  know." 

Counsel  think  the  failure  of  the  jury  to  answer  the 
questions  vitiates  the  general  verdict.  We  are  of  the 
contrary  opinion.  The  answers  are  to  be  understood  as 
a  reply  to  the  effect  that  there  is  no  evidence  upon  the 
point.  Now,  in  the  absence  of  such  evidence,  the  jury 
could  have  found  proper  care  exercised  by  deceased 
upon  other  evidence.  The  duty  he  had  to  discharge, 
requiring  hinj  to  go  on  defendant's  track,  the  duty  of 
defendant  to  run  its  trains  slowly  at  the  place,  and  the 
like,  being  considered,  may  have  been  sufficient  to 
authorize  the  jury  to  find  that  intestate  went  upon  the 
track  in  the  exercise  of  due  care.  The  special  finding, 
or  rather  the  failure  of  the  jury  to  return  special  find- 
ings, is  not  inconsistent  with  the  general  verdict ;  for, 
had  the  answer  been  explicit  and  categorical,  one  way 
or  the  other,  the  verdict  would  have  stood. 

IX.  Counsel  for  the  defendant  insist  that  "the 
use  of  defendant's  track  in  signaling  employes  of  the 

St.  Louis  line  is  not  competent  evidence  of 

'  duty  to  W     any  right  to  do  so."     We  are  clearly  of  the 

other oompa-   opiuiou  that  the  use  of  the. track  under 

Dies  In  com-      ^ ,  .  ^  ,  -  . 

mon  switch     the   circumstauces  that  at  the  place  were 
other  tracks  used  by  other  companies ;  that 
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it  was  near  a  station ;  that  the  rate  of  speed  should  be, 
and  was,  low ;  that  the  length  of  the  train  required  the 
party  at  one  end,  who  signaled  to  the  other,  to  go  some 
distance  from  the  train,  so  that  he  could  be  seen,  and 
that  the  signaling  was  for  the  safety  of  employes  and 
the  protection  of  property,  both  of  defendant  and  the 
other  railroads  using  the  tracks ;  and  other  circum- 
stances,— all  require  us  to  hold  that  the  defendant  owed 
to  the  intestate  the  same  duty  it  would  have  owed  to 
one  of  its  own  employes,  had  he  gone  upon  its  track  at 
the  place  to  give  signals  in  the  discharge  of  his  duty. 
Public  policy,  humanity  and  a  due  regard  to  property 
rights  of  the  railroads  lead  to  this  conclusion. 

X.  The  tenth  and  eleventh  instructions  are  to  the 
effect  that  the  rule  requiring  one  going  on  a  railroad 
y . .     .track  "  to  look  and  listen  "  does  not  apply 

ptoywto^ook  *^  ^^^^  ^^®-     W®  have  pointed  out  the  dis- 

and  listen,  tiuctiou  between  this  case  and  that  where 
mere  trespassers  or  idlers  go  upon  tracks.  The  intestate 
was  by  duty  required  to  go  upon  the  track.  Defend- 
ant's employes  were  by  duty  required  to  "look  out" 
for  the  intestate,  and  to  see  to  it  that  he  should  not  be 
run  down  and  killed  while  serving  not  only  his  own 
employers,  but  serving  the  safety  of  defendant's 
employes  and  its  property. 

XL  An  instruction  is  to  the  effect  that  a  speed  in 
violation  of  the  city  ordinance  is  evidence  of  negligence. 

It  is  said  that  this  is  erroneous,  because  it 

'  track :  undue  does  uot  appear  that  the  unlawful  speed 

t^  of  city  caused  the  injury.  The  jury  could  well 
have  found  that  the  train  could  have  been 
sooner  stopped  if  running  at  a  lower  rate  of  speed,  and 
that  the  intestate  trusted  that  defendant's  employes 
would  run  the  train  at  a  lawful  rate  of  speed.  He  was 
thus  invited  to  his  destruction  by  defendant's  negli- 
gence. 

XII.  An  instruction  directed  the  jury  that "  plain- 
tiff is  entitled  to  such  reasonable  sum  as  damages  as  the 
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».  damaobs  :  death  of  Kern  has  occasioned,  *  *  *  but 
pSitfon^V  in  no  event  can  the  sum  exceed  twenty-five 
struotion.  thousaud  doUars,  the  sum  claimed."  Coun- 
sel  for  defendant  think  this  was  a  direction  to  find  in 
the  sum  of  twenty-five  thousand  dollars.  We  think  no 
jury  could  have  been  misled  by  failing  to  understand 
this  instruction.  Its  meaning  is  apparent  It  directs 
the  jury  not  to  find  more  than  the  sum  claimed. 

XIII.  The  verdict  is  sufficiently  supported  by  the 
evidence.  These  considerations  dispose  of  all  the  ques- 
tions in  the  case,  and  lead  us  to  the  conclusion  that  the 
judgment  of  the  district  court  ought  to  be 

Affirmed. 


APPENDIX. 


(NOTES  OF  CASES  NOT  OTHERWISE  REPORTED. 


Snkll  v.  The  Dubuqxjb  and  Sioux  City  Railway  Company  et  cU. 

[Three  Cases.] 

Publio  Lands :  ooNTiJCTiNa  claims  undeb  swamp  and  railroad 
GRANTS.  (  Connors  v,  Meservey,  70  Iowa,  691,  and  SneU  v,  BaU- 
tDay  Co.,  78  Iowa,  88,  folloived,) 

Appeal  from  Webster  District  Court— HoK.  D.  D.  Miracle,  Judge. 

Filed,  May  22, 1890. 

Actions  in  equity  to  quiet  the  title  to  real  estate.  There  was  a 
trial  on  the  merits,  and  a  decree  in  favor  of  plaintiff  in  each  case.  The 
defendants  in  each  case  appeal. 

Uieo.  Hawleyy  for  appellants. 

Albert  E,  Clarke,  for  appellee. 

Robinson,  J. — The  plaintiff  claims  title  to  the  tracts  of  land 
involved  in  the  three  actions  by  virtue  of  the  act  of  congress, 
approved  September  28,  1850,  and  acts  of  the  general  assembly  of  the 
state  of  Iowa,  relating  to  swamp  land.  Defendants  claim  title  by 
virtue  of  the  act  of  congress,  approved  May  15,  1856,  grantiiig  to  the 
state  of  Iowa  certain  lands  to  aid  in  the  construction  of  a  railroad 
from  Dubuque  to  a  point  on  the  Missouri  river  near  Sioux  City,  and 
other  roads,  and  by  virtue  of  acts  of  the  general  assembly  of  the  state 
of  Iowa.  The  district  court  found  that  plaintiff  was  the  owner  of  the 
land  involved  in  each  action,  and  quieted  his  title  thereto  as  against 
defendants. 

L  All  the  legal  questions  discussed  by  appellants  were  involved 
in  the  cases  of  Connors  v,  Meservey,  76  Iowa,  691,  and  Snell  v.  Mail  way 
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Co.,  78  Iowa,  88,  and  were  decided  adversely  to  the  claims  now  made 
by  appellants.    We  will  not,  therefore,  consider  them  further. 

II.  The  evidence  submitted  shows  that  the  tracts  of  land  in 
question  were  of  the  character  contemplated  by  the  act  of  congress  of 
September  28,  1850,  referred  to,  and  the  swamp-land  acts  of  the  gen- 
eral assembly  of  the  state  of  Iowa,  and  that  the  title  thereto  passed 
by  virtue  of  those  acts,  and  that  plaintiff  is  the  owner  thereof.  The 
decree  of  the  district  court  is  in  each  case 

Affibmed. 


Kimball  v.  BASNaROVER  et  aJ, 

Appeal  Not  Perfected :  dismissal. 

Appeal  from  Taylor  District  Cotirf.— Hon.  John  W.  Habvby,  Judge. 

Filed,  May  24, 1890. 

This  appears  to  be  an  action  for  the  foreclosure  of  a  mortgage,  a. 
decree  was  entered  for  the  plaintiffs,  and  the  cause  is  presented  here 
by  the  defendants. 

J.  E,  Bamgrover,  for  defendants 

No  appearance  for  plaintiff. 

ROTHROCTK,  C.  J. — The  record  presented  upon  the  submisBion  of 
the  cause  does  not  show  that  an  appeal  was  taken  from  the  decree  of 
the  district  court.  Without  some  showing  that  an  appeal  was  taken, 
we  have  no  jurisdiction  to  determine  the  cause  and  it  is,  therefore, 

DismssBD. 


Drake  v.  Freehan. 
Saloon  Nuisanoe :  evidence  to  support  conviction. 
Appeal  from  Wapello  District  Ccmrt— Hon.  Dell  Stuart,  Judge. 

Filed,  May  28,  1890. 

Action  in  equity  to  enjoin  and  abate  a  saloon  nuisance.    Judg- 
ment and  decree  was  given  for  plaintiff,  and  the  defendants  appeaL 

L  J,  Smithf  for  appellant. 

Sloan,  Work  <&  Brown,  tor  appellee. 
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Granger,  J. — The  case  presents  only  a  question  of  fact  as  to  the 
keeping  and  selling  of  intoxicating  liquors  in  violation  of  law  hy  the 
defendants.  While  the  testimony  is  conflicting,  there  are  facts  and 
circumstances  which  leave  little  room  for  doubt  as  to  their  guilt.  No 
disinterested  party  could  well  read  the  testimony  without  such  a  con- 
clusion. AVe  have  separately  examined  the  brief  record  with  that 
result.  We  will  not  discuss  the  testimony,  as  it  could  do  no  good. 
The  judgment  is  Affirmbd. 


Walrod  v.  Walrod, 

InBuffident  Record :  appeal  abandoned. 

Appeal  from  Sac  District  Court. — Hon.  J.  P.  Conner,  Judge. 

Filed,  Mat  29, 1890. 

Action  in  equity  to  enjoin  the  transfer  of  a  promissory  note  and 
to  compel  its  surrender  and  cancellation.  There  was  a  trial  on  the 
merits,  and  a  decree  was  rendered  in  favor  of  plaintiff  for  the  surrender 
of  the  note.    Defendant  appeals. 

James  H.  Tait^  for  appellee. 

No  appearance  for  appellant. 

Robinson,  J. — The  petition  alleges  that  the  note  in  controversy 
was  given  without  consideration,  and  the  district  court  found  that  to 
be  the  case.  The  evidence  before  us  sustains  the  decree,  but  as  the 
abstract  does  not  purport  to  contain  all  the  evidence  submitted  in  the 
court  below,  and  since  appellant  seems  to  have  abandoned  his  appeal, 
we  need  not  review  it.  Affirmed. 


The  State  v.  Harty. 

Appeal:  rulinos  complained  of  not  shown  in  record. 

Appeal  from  Polk  District  Court, — Hon.  Chas.  A.  Bishop,  Judge. 

Filed,  June  2,  1890. 

Defendant  was  indicted  and  convicted  for  the  crime  of  maintain- 
ing a  nuisance  by  keeping  a  place  for  the  unlawful  sale  of  intoxicating 
liquors.    He  appeals  to  this  court. 

Vol.  80—49 
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No  appearance  for  either  party. 

Beck,  J. — ^The  cause  is  submitted  to  us  upon  the  transcript  of  the 
record,  without  briefs  or  arguments  of  counsel.  The  transcript  con- 
tains the  indictment,  record  of  the  trial,  verdict  and  judgment  thereon, 
and  a  motion  for  a  new  trial,  and  nothing  more.  The  motion  for  a  new 
trial  is  based  upon  alleged  erroneous  rulings  of  the  court,  but  there  is 
nothing  in  the  transcript  to  show  what  the  rulings  were,  or  the  facta 
upon  which  they  were  based.  In  this  state  of  the  record  no  error  is 
disclosed.    The  judgment  of  the  district  court  is  Affirmed. 


The  Statb  v.  Campbell. 

No  Showing  of  Appeal :  dismissal. 

Appeal  from  Butler  District  Court— Hon.  John  C.  Shebwin,  Judge. 

Filed,  June  2, 1890 

No  appearance  for  either  party, 

RoTHBOCK,  C.  J. — On  the  twelfth  day  of  August,  1889,  there  was 
filed  in  this  court  a  transcript  of  what  appears  to  be  an  indictment, 
trial  and  conviction  of  W.  A.  Campbell  for  the  crime  of  uttering  a 
forged  promissory  note.  It  does  not  appear  that  an  appeal  was  taken 
from  the  judgment  of  the  district  court,  and  no  brief  or  argument  has 
been  filed  in  this  court,  and  there  is  no  appearance  for  the  defendant. 
Without  an  appeal  this  court  has  no  jurisdiction  to  determine  any 
question  presented  by  the  record  before  us.  The  cause  ( if  such  it  can 
be  called)  will  be  Dismissed. 


The  State  v.  Thabp. 

Criminal  Case :  no  EttROB  found  in  record. 

Appeal  from  Appanoose  District  Court, 

No  appearance  for  either  party. 

Beck,  J. — The  defendant  was  indicted  with  another  for  assault 
with  intent  to  kill.  Separate  trials  were  had,  and  defendant  was  con- 
victed, and  sentenced  to  confinement  in  the  penitentiary  for  three 
years,  and  he  appeals  to  this  court.    The  cause  is  submitted  to  us  upon 
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a  transcript  showing  the  indictment,  trial,  verdict  and  sentence,  and 
nothing  more.  No  rulings  of  the  court  in  the  case,  instructions  to  the 
jury,  or  evidence,  are  found  in  the  transcript.  No  brief  or  argument 
of  counsel  is  presented  for  defendant.  The  proceedings,  so  far  as  they 
are  presented  by  the  transcript  and  the  judgment,  are  regular.  The 
judgment  must  be  Affirmed. 


In  re  Estate  of  Cort. 

Estates  of  Decedents :  advancements  :  evidence. 

Appeal  from  Linn  District  Courf.— Hon.  J.  H.  Preston,  Judge. 

Filed,  June  4, 1890. 

William  Ck)EY  died,  leaving  six  heirs  to  his  estate.  The  adminis- 
trator filed  his  final  report,  showing  the  estate  settled,  except  distribu 
tion  to  the  heirs,  and  that  he  had  on  hand  for  distribution  $2,869.89. 
The  heirs  are  William,  Samuel,  Abel  and  Daniel  Ck>ry,  and  Elizabeth 
and  Sarah  Martin.  Abel  and  William  Ck>ry  each  filed  objections  to 
the  distribution  before  each  of  the  other  four  heirs  should  account  for 
advancements  made  to  them  by  William  Cory,  deceased,  in  his  life- 
time, si>ecifying  the  amount  of  advancements  to  each.  Thereafter, 
Samuel  Cory  and  Sarah  Martin  filed  objections  to  distribution,  claim- 
ing that  Abel  Cory  had  received  as  an  advancement  forty  acres  of 
land,  of  the  value  of  one  thousand  dollars,  and  that  William  Cory  had 
received  a  cash  advancement  of  eight  hundred  dollars,  and  also  that 
Elizabeth  Martin  had  received  as  an  advancement  **  household  goods, 
personal  property  and  cash  of  the  aggregate  value  of  one  thousand 
dollars.*'  Some  other  objections  were  made,  not  important  on  this 
appeal.  The  claims  of  advancements  were  denied,  and  the  issues 
were  tried  to  the  court,  by  stipulation,  as  an  equitable  proceeding. 
The  district  court  made  a  finding  of  advancements  as  follows  :  **To 
Samuel  E.  Cory,  seven  hundred  dollars;  to  Daniel  M.  Cory,  five 
hundred  and  fifty  dollars ;  to  Abel  Cory,  one  thousand  dollars ;  to 
Sarah  H.  Martin,  five  hundred  dollars ;  to  Elizabeth  Martin,  eight 
hundred  dollars;  to  Wm.  Cory,  eight  hundred  dollars."  From  an 
order  for  distribution  on  the  basis  of  such  advancements,  Abel  and 
William  Cory  appeal. 

Davis  &  Voris,  for  appellants. 

Tliompson  <&  Lanning  and  W,  F.  Fitzgerald,  for  appellee. 

Qranoer,  J. — It  will  be  observed  that  the  district  court  found 
advancements  as  against  all  the  heirs,  and,  as  only  William  and  Abel 
appeal,  the  only  question  for  us  is  as  to  the  correctness  of  the  finding 
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as  to  them.  We  will  not  attempt  to  discuss  the  evidence  in  the  case. 
While  not  voluminous,  it  is  too  extended  to  set  out.  It  involves 
family  transactions  and  conversations,  as  well  as  conversations  of  the 
father  with  third  parties.  That  the  property  passed  from  the  father 
to  the  children,  as  found  by  the  district  court,  cannot  be  questioned. 
The  issue  is  as  to  the  purpose.  There  are  strong  circumstances  both 
for  and  against  the  claims  of  appellants ;  and,  with  our  separate 
examination  of  the  case,  we  reach  the  same  conclusion  as  the  district 
court,  and  as  a  result  its  judgment  must  be  Affirmed. 


The  Valley  National  Bank  v.  The  Johnson  Directory  Company 

et  al. 

Macomber  y.  Jackaway  et  al. 

Pledge :  waiver  of  lien.    (  Valley  Nat,  Batik  v,  Jackaway,  ante, 
p.  612,  followed,) 

m 

Appeal  from  Polk  District  Court,— Hon,  Marcus  Kavanaoh,  Jr., 

Judge. 

Filed,  June  5, 1890. 

Action  on  a  promissory  note.  Judgment  for  defendant  in  each 
case,  and  the  plaintiffs  appeal. 

«7.  K,  Macomber  and  Mitchell  <&  Dudley,  for  appellant. 

Bousquet  A  Earle,  for  appellees. 

Per  Curiam.— The  facts  and  legal  principles  that  control  these 
cases  are  the  same  as  those  in  the  case  of  Valley  National  Bank  v, 
Jackaioay  et  al,,  ante,  p.  512,  in  which  an  opinion  has  been  filed  at 
this  term  stating  the  facts  and  the  law  applicable  thereto.  The  cases 
are  submitted  and  to  be  disposed  of  on  the  same  argument.  Follow- 
ing that  case,  the  judgment  In  each  of  these  must  be  and  is 

Reversed. 


The  State  v.  Kavanaugh. 
Appeal  from  Polk  District  Court^Hov,  W.  F.  Conrad,  Judge. 

Filed,  October  10, 1890. 
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Defendant  was  convicted  of  keeping  intoxicating  liquors  for 
illegal  sale,  upon  an  information  before  a  magistrate,  and  upon  appeal 
to  the  district  court  was  again  convicted  upon  a  verdict  of  a  jury.  He 
now  appeals  to  this  court. 

No  appearance  for  either  party. 

Beck,  J. — The  transcript,  upon  which  the  case  was  submitted  to 
us  for  decision,  contains  nothing  but  the  record  of  the  court  proceed- 
ings and  the  judgment.  These  all  appear  regular  and  without  error. 
The  judgment  of  the  district  court  is,  therefore, 

Affirmed. 


The  State  v.  Harty. 

Appeal  from  Polk  District  Court.— Kojx.  W.  F,  Cokrad,  Judge. 

Filed,  October  10, 1890. 

The  defendant  was  tried  and  convicted  upon  a  charge  of  keeping 
and  maintaining  a  liquor  nuisance,  and  he  appeals. 

No  appearance  for  either  party. 

BOTHROCK,  C.  J. — This  appeal  has  been  submitted  to  this  court 
upon  a  transcript  of  the  indictment,  and  upon  a  copy  of  the  record 
entry  of  the  trial ;  verdict  of  guilty  and  judgment.  The  transcript  does 
not  contain  the  evidence,  nor  the  instructions  of  the  court  to  the  jury. 
No  error  appears  upon  the  record,  and  the  judgment  is 

Affirmed. 
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ABSTRACTS  OF  TITLE. 
Carelsssnbss  in  making  :  LIABILITY.    S6e  Vendors  and  Purchasers,  1. 

ACKNOWLEDGMENTa 
See  Evidence,  2. 
ACTIONS. 

1.  Settlsuent  of  :  consideration.  See  Contracts,  7,  8. 

2.  To  ENFORCE  LIENS  AGAINST  SALOONS.  See  Intoxicating  Liquors,  6J. 
8.  Private  AcnoN  for  abatement  of  nuisance.  See  Nuisances,  !• 
4.     Right  to  dismiss.    See  Practice,  2. 

ADMINISTRATORS. 
Garnishment  of.    See  Garnishment,  2. 

See  Estates  of  Decedents. 
ADVERSE  POSSESSION. 

1.  What  is.  Where  the  owner  of  land  conveyed  it  by  a  deed  which 
was  not  acknowledged,  but  was  recorded,  and  continued  in 
poflsession  of  the  land  for  a  number  of  years,  and  then  conveyed 
jt  to  another  party,  who  took  and  held  possession  thereunder,  held 
that  such  possession  by  the  second  grantee  was  adverse  to  those 
claiming  under  the  first  deed.    Smith  v.  City  of  Osage,  84. 

2.  Color  of  title.  Defendant's  grantor,  in  1872,  in  exchange  for  a 
strip  of  land  which  he  desired  for  a  road,  told  plaintiff 's  grantor  to 
inclose  a  good,  big  acre  in  the  northeast  corner  of  the  former  s 
land,  which  the  latter  did,  and  at  once  took  possession  of  the  land 
so  inclosed,  and  he  and  plaintiff  have  ever  since  held  possession  of 
the  same.  The  former  afterwards  conveyed  his  land  to  defendant, 
with  the  understanding  that  defendant  should  deed  the  acre  to 
plaintiff 's  grantor,  which  he  afterwards  did ;  the  deed  describing 
a  tract  beginning  at  the  northeast  corner  of  defendant's  land, 
thence  west  six  rods  (  to  the  fence  which  plaintiff  *s  grantor  had 
built),  thence  south  twenty-eight  rods  (along  the  fence),  thence 
east  six  rods,  thence  north  to  place  of  beginning,  *'  containing  one 
acre,  more  or  less,  *  *  *  lying  along  the  railroad  *'  ( which  was  on 
the  west ).  Before  defentlant  deeded  he  procured  a  chain  and 
attempted  to  measure  the  land  which  plaintiff's  grantor  had 
inclosed,  and,  finding^  it  to  be  something  more  than  an  acre,  said 
*'  Take  it  all,  and  let  it  go."  and  made  the  deed  as  above.  Defend- 
ant afterwards  found  that  the  point  at  which  the  measurement 
was  begun  was  some  seven  feet  west  of  the  comer,  and  he  claimed 

(775) 
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a  strip  of  land  of  corresponding  width  along  the  railroad.  But 
held  that  th^  possession  of  plaintiff  and  his  grantor  for  more  than 
ten  years  of  the  whole  of  the  inclosed  tract  was  adverse  and  under 
color  of  title,  and  that  defendant  was  liable  to  plaintiff  for  trespass 
upon  the  claimed  strip.  ( See  opinion  for  cases  distinguished.) 
Wilson  V.  Ounning,  381. 

AGENCY. 

1.  Fraud  of  agent  imputed  to  principal.  Where  an  agent  was 
given  full  power  and  unlimited  discretion  in  securing  a  debt  due 
to  the  principal,  and  the  agent,  in  the  exercise  of  such  power 
and  discretion,  took  a  chattel  mortgage  to  secure  the  debt,  and, 
after  its  execution  and  delivery  to  him,  he  fraudulently  inserted 
therein  the  description  of  property  not  conveyed  by  the  mortgage 
as  given,  held  that,  though  in  committing  the  fraud  the  agent 
exceeded  the  limits  of  his  authority,  and  acted  without  the  knowl- 
edge or  consent  of  the  principal,  yet  the  principal  was  bound 
thereby  as  4f  it  had  been  his  own  act,  ana  that  the  alteration 
avoided  the  mortgage  in  his  hands.  ( See  opinion  for  citations.) 
Hollingsworth  v.  Holbrooke  151. 

2.  Admissions  OF  AGENT.  In  an  attachment  cas^,  where  defendant 
sought  by  way  of  counter-claim  to  recover  for  the  wrongful  levy 
of  the  attachment,  admissions  made  by  plaintiff 's  agent  after  the 
levy  were  not  competent  to  show  plaintiffs'  motive  in  suing  out 
the  writ,  where  it  was  not  shown  that  the  admissions  were  within 
the  scope  of  the  agent's  authority.    Deere  v,  Bagley,  197. 

8.  Evidence:  power  of  attorney.  A  power  of  attorney  from  a 
wife  to  a  husband,  which  only  purported  to  give  him  authority  to 
release  mortgages,  was  not  admissible  as  tending  to  prove  that  he 
was  her  general  agent.    Trimble  v.  Thorson,  246. 

4.  Evidence.  In  an  action  against  defendant  for  labor,  the  court 
rightly  excluded  plaintiff's  testimony,  that  she  performed  the 
labor  pursuant  to  a  contract  with  defendant's  wife, — there  being 
nothing  to  show  that  the  wife  had  authority  to  bind  defendant  bj 
such  contract.     Oavin  v,  Bischoff,  605. 

5.  Principal  bound  by  agent's  knowledge.  See  Insurance,  15; 
Promissory  Notes,  9,  10. 

6.  Declarations  of  agent  to  bind  principal.    See  Insurance,  16. 

7.  Loan  negotiated  by  agent.    See  Usury,  1,  2. 

8.  Principal  bound  by  agent's  fraud.  See  Contract,  12 ;  Vendors 
and  Purchasers,  5. 

ALIBI. 

See  Criminal  Law,  37. 

ALTERATION  OF   INSTRUMENTS. 

See  Agency,  1 ;  Chattel  Mortgages,  1. 

APPEALS  TO  SUPREME  COURT. 

1.  Less  than  $100:  reduction  by  disclaimer  after  verdict. 
Where  plaintiff,  after  verdict  for  more  than  one  hundred  dollars, 
filed  an  amendment  to  his  petition  withdrawing  all  claim  for 
damages  in  excess  of  $99.99,  held  that,  under  section  8178  of  the 
Code,  there  could  be  no  appeal  to  this  court  without  the  certificate 
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of  the  trial  judge  that  the  cause  involved  a  question  on  which  it 
was  desirable  to  have  the  opinion  of  this  court.  (  See  opinion  for 
cases  followed.)     Qiger  v.  The  Chicago  <St  N,  W,^  My,  Co,,  492. 

2.  From  what  orders  taken.  A  ruling  sustaining  or  overruling  a 
motion  to  have  certain  issues  in  an  action  at  law  transferred  for 
trial  in  equity,  on  the  ground  that  they  are  equitable  issues,  is  an 
order  affecting  the  substantial  rights  of  the  parties,  from  which » 
therefore,  an  appeal  will  lie,  under  Code,  section  8164.  (See  opin-» 
ion  for  citations.)     Price  v.  jEtna  Ins.  Co,,  408. 

8.  Questions  reviewed  :  found.\tion.  Where  defendant  excepted 
to  the  oterruling  of  his  motion  to  direct  a  verdict  for  him,  and  to 
the  overruling  of  his  motion  for  judgment  on  the  special  findings, 
a  motion  for  new  trial  was  not  necessary  in  order  to  pecure  a 
review,  on  appeal,  of  the  questions  involved  in  these  motions. 
(See  Code,  sec.  8169.)    Shipley  v,  Eecisoner,  548. 

4.  Notice  :  service.  Where  appellee  was  insane,  and  was  repre- 
sented in  the  trial  court  by  a  guardian  cui  litem,  who  also  appeared 
therein  as  his  attorney,  held  that  service  of  the  notice  of  appeal 
on  the  person  who  was  both  guardian  and  attorney  was  sufiflcient 
without  service  on  the  insane  party  himself.  (See  Code,  sec. 
8178,  and  cases  cited  in  the  opinion.)    Shoemake  v.  Smith,  655. 

5.  No  NOTICE  served  ON  CLERK.  Where  no  notice  of  an  appeal  to 
this  court  has  been  served  on  the  clerk  of  the  court  from  which 
it  is  taken,  as  required  by  section  4408  of  the  Code,  this  court  has 
no  jurisdiction  to  entertain  it,  and  it  will  be  dismissed.  C^ee 
opinion  for  cases  followed.)    Redhead  v.  Baker,  162. 


6.  Right  to  :  pleading  after  demurrer.  It  apf>earing  by  the  record 
in  this  case  that  plaintiff  amended  her  petition  after  a  demurrer 
thereto  was  sustained,  held  that  she  thereby  w^aived  her  right  to 
appeal  from  the  order  sustaining  the  demurrer.  Brown  v,  McMa- 
hon,  191. 

7.  Overruling  of  demurrer  :  record.  Before  plaintiff  can  main- 
tain an  appeal  from  an  order  overruling  a  demurrer  to  a  division 
of  the  answer,  he  must  elect  to  stand  upon  his  demurrer,  and  so 
state,  and  have  the  fact  shown  of  record.  Otherwise  he  would 
have  the  right  to  trv  the  issue  of  fact  raised  by  the  answer  in  the 
court  below,  while  the  issue  of  law  raised  by  his  demurrer  is  pend- 
ing in  this  court, — a  thing  which  cannot  be  allowed,  since  plaintiff, 
while  insisting  upon  his  demurrer,  is  in  law  regarded  as  admitting 
the  facts  stated  in  the  pleading  demurred  to.  ( See  opinion  for 
cases  followed  and  distinguished.)    Seippel  v,  Blake,  142. 

See  Practice  in  Supreme  Court. 

APPEARANCE. 

Effect  of.    See  Certiorari,  2 ;  Former  Adjudication,  8. 

ARBITRATION. 

1.  Agreement  :  construction  :  award.  Defendant  was  pastor  of  a 
church  and  manager  of  a  fair  given  in  its  behalf,  in  which  enter- 

?rise  he  was  assisted  by  a  committee  of  his  own  appointment, 
iaintiff 's  assignor  paid  a  large  amount  of  money  to  the  fair  upon 
an  agreement  which  was  not  carried  out,  and  he  brought  an 
action  against  defendant  to  recover  the  money  so  paid  by  him,  on 
the  alleged  agreement  of  defendant  to  return  it  within  a  reason- 
able time.    The  defendant  denied  the  alleged  agreement.    The 
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cause  was  submitted  to  arbitrators,  who  were  authorized  to  con- 
sider the  questions  involved  in  the  cause,  and  determine  whether 
the  contract  alleged  in  the  petition  was  made,  whether  any  money 
was  due  plaintin  on  said  contract,  and  whether  any  judgment 
should  be  rendered  therefor,  and,  if  so,  for  what  suml  The  arbi- 
trators found,  among  other  things,  that  defendant  had  referred 
the  demand  to  his  committee  for  adjustment,  and  that,  they  hav- 
ing failed  in  so  doing,  defendant  agreed  with  plaintiff's  assignor 
that,  if  the  committee  did  not  settle  and  adjust  the  claim,  he 
would  take  it  out  of  their  hands,  and  adjust  it  himself,  but  that 
the  committee  afterwards  convinced  defendant  that  there  was 
nothing  due  on  the  demand.  They  also  found,  however,  that 
defendant  should  pay  plaintiff 's  assignor  a  certain  sum,  to  recover 
which  award  this  action  was  brought.    Held — 

(1)  That,  upon  the  case  submitted,  the  arbitrators  were  author- 
ized to  find  for  plaintiff,  if  they  found  for  him  at  all,  only 
upon  an  express  contract. 

(2)  That  the  finding  that  defendant  agreed  to  '^ adjust**  the 
demand,  upon  failure  of  the  committee  so  to  do,  was  a  find- 
ing of  an  express  contract,  on  which  defendant  was  liable, 
if  by  the  word  *' adjust"  he  meant  that  he  would  pay  the 
money ;  and 

(8)  That  the  meaning  of  the  word  "  adjust,"  as  used  by  defend- 
ant, was  for  the  arbitrators  to  determine,  and  that,  in  the 
absence  of  the  evidence,  it  must  be  presumed  that  their 
finding  was  not  without  support.    Lynch  v.  Nugent,  423. 

3.  The  same.  The  submission  provided  that  the  arbitrators  should 
make  inquiry  as  to  certain  publications  in  newspapers,  and  find 
whether  they  were  true  or  false ;  and,  if  false,  that  the  writers 
should  be  obliged  to  make  retraction.  Held  that  this  did  not 
require  the  arbitrators  to  adjudge  that  retraction  be  made,  in  case 
they  found  the  publications  to  he  false.    Id, 

8.      :  DEaSIONS  ON  QUESTIONS  NOT  SUBMITTED  :  EFFECT.      Where 

arbitrators  made  decisions  and  recommendations  entirely  foreign 
.  to  the  questions  submitted,  but  they  were  of  such  a  nature  that 
they  could  not  have  affected  the  result  as  to  the  matters  submitted, 
held  that  they  did  not  avoid  the  arbitration.  (See  opinion  for 
citations.)    Id, 

ASSAULT. 

See  Criminal  Law,  1. 

ASSESSMENTS. 

See  Cities  and  Towns,  10 ;  Taxation,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  What  is  in  effect  :  void  for  preferences  :  estoppel.  Where 
a  firm  conveyed  all  its  property  to  plaintiff,  a  creditor,  with  author- 
ity to  him  to  sell  the  same  as  he  might  see  fit,  and  to  apply  the 
proceeds  as  follows :  First,  to  pay  taxes  and  rents  ;  «econa,  to  pay 
msurance ;  thirds  to  pay  expenses  of  sale  ;  fourth,  to  pay  notes  due 
plaintiff  ;  fifth,  to  pay  notes  due  a  certain  bank  :  sixth,  to  pay  the 
residue,  jprorato,  to  the  other  creditors,  held  that  the  transaction 
was  an  assignment  for  the  benefit  of  creditors,  and  that  it  was 
void  as  such  because  of  preferences,  and  that  the  character  of  the 
transaction  was  not  changed  by  the  fact  that  the  fiirm,  the  next 
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day,  gave  to  the  plaintiff  and  to  the  bank,  severally,  chattel 
mortgages,  in  the  ordinary  form,  to  secure  its  indebtedness  to 
them ;  nor  was  the  bank,  by  accepting  its  mortgage,  estopped 
from  levying  an  attachment  on  the  goods,  because  tne  firm  bad 
nothing  to  convey  when  the  mortgages  were  made  ;  and  plaintiff 
could  not  by  virtue  of  his  mortgage,  which  was  the  prior  one, 
recover  the  property  from  the  attachment.  King  v,  Qustafson, 
207. 

2.  Assignee's  sale  of  land  :  title.  Where  land  which  was  included 
in  an  assignment  for  the  benefit  of  creditors  was  mortgaged  for 
almost  the  whole  amount  of  the  purchase  money,  and  the  assignee 
sold  and  quitclaimed  it  to  the  mortgagee  in  satisfaction  of  the 
mortgage  debt,  which  was  all  it  was  worth,  and  the  court 
approved  the  sale,  and  the  insolvents  also  conveyed  to  the  mort- 
gagee, held,  in  the  absence  of  any  claim  of  bad  faith,  that  the 
title  of  the  mortgagee  was  good  as  against  creditors  who  levied 
attachments  upon  the  land  after  the  assignment  and  before 
the  sale,  and  that  whether  the  deed  of  assignment  was  valid  or 
not ;  and  the  title  was  properly  quieted  in  plaintiff,  who  purchased 
from  the  mortgagee  m  good  faith  and  for  value,  as  against  the 
claims  of  such  attaching  creditors.  Lynch  v.  Simmons  Hardware 
Co.,  603. 

8.       PREFERENCaES  :  PROPERTY  WITHHELD  :  QARNISHMENT   OP   ASSIGNEE. 

W.  was  insolvent,  and  was  indebted  to  C.  in  the  sUm  of  five  hun- 
dred and  twenty-five  dollars.  G.  was  pressing  him  for  payment, 
and  W.  proposed  that  he  would  make  a  chattel  mortgage  to  C, 
and  also  make  a  g<^neral  assignment  to  him  for  the  benefit  of  his 
creditors,  if  C.  would  discount  the  mortgage  by  paying  him  two 
hundred  and  fiftv  dollars  cash.  The  proposition  was  accepted. 
It  seems  that  W.  had  some  money  in  the  hands  of  his  daughter 
which,  with  the  money  paid  him  by  C,  was  withheld  from  the 
assignee,  and,  it  may  be  conceded,  with  his  knowledge.     The 

glaintiffs,  creditors  of  W.,  afterwards  procured  judgments  against 
im,  and  garnished  C.  as  his  debtor  by  virtue  of  the  above-named 
transactions,  on  the  ground  that  the  mortgage  and  the  assignment 
constituted  but  one  transaction,  and  that  it  was  fraudulent  because 
it  gave  preference  to  the  assignee  as  a  creditor  of  the  assignor,  and 
also  because  the  assignee  left  money  in  the  hands  of  W.  and  his 
daughter  which  should  have  been  used  in  the  payment  of  debts. 
Eeld- 

(1)  That,  since  by  the  transaction  the  assignee  would  get  a  less 

percentage  on  his  claim  than  the  others,  it  did  not  give  him 
a  preference  over  them,  and  it  was  not  therefore  an  assign- 
ment with  preferences  within  the  meaning  of  the  statute 
making  such  assignments  void. 

(2)  That  the  transaction  considered  as  an  assignment  was  not 

void  on  account  of  the  withholding  the  money  from  the 
assignee,  even  if  done  with  his  consent,  for  the  creditors 
could  i)ursue  it  in  the  hands  of  those  who  held  it ;  but  that 
the  assignee  could  not  be  made  liable  therefor  as  garnishee, 
because  it  never  came  into  his  hands.  Cleveland  Co-opera- 
tive Stove  Co.  V.  Wilson,  697. 

4.     Following  trust  funds  into  hands  op  assignee.    See  Trusts,  1. 

ATTACHMENT. 

1.  FltAUDULENT  DISPOSITION  OP  PROPERTY  :  COUNTER-CLAIM  :  EVI- 
DENCE. Tn  an  attachment  suit  based  on  the  alleged  intention  of 
defendant  to  dispose  of  his  property  to  defraud  his  creditors,  where 
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defendant,  by  counter-claim,  alleged  that  the  attachment  was 
wrongful,  held  that  he  could  not  show  an  absence  of  fraudulent 
intent  on  his  part  by  evidence  of  secret  instructions  given  to  his 
employes  alone.    Deere  v,  Bagley,  197. 

2.  The  same  :  amount  of  property  attached.  In  such  case  it 
appeared  that,  at  the  same  time  the  attachment  in  question  was 
levied,  another  attachment  was  levied  at  the  suit  of  plaintiffs 
against  the  same  defendant  in  another  state,  and  that  a  few  days 
thereafter,  in  still  another  suit  by  same  plaintiffs  against  defend- 
ant and  one  G.,  in  such  other  state,  another  attachment  was  levied 
on  the  land  of  G.  Held  that  evidence  as  to  the  value  of  that  land 
was  properly  excluded  in  this  case,  when  offered  to  show  that  the 
attachment  herein  was  maliciously  sued  out, — there  being  no  dis- 
closed purpose  to  show  that  more  property  was  levied  upon  than 
the  wnt  warranted,  or  that  plaintiffs  directed  on  what  property 
the  writ  should  be  levied.    Id, 

8.  Wrongful  sxting  out:  evidence.  Upon  a  counter-claim  in 
attachment  for  the  wrongful  suing  out  of  the  writ,  it  was  proper, 
in  rebutting  defendant's  claims  and  evidence,  to  show  facts  which, 
<  though  unknown  to  plaintiffs  at  the  time,  tended  to  show  that  the 
averments  made  as  grounds  for  the  writ  were  in  fact  true,  and 
also  to  show  such  facts  and  circumstances  within  the  knowledge 
of  plaintiffs  as  gave  them  reason  to  believe  that  such  averments 
were  true.  Jt  is  not  necessary  that  the  information  upon  which 
the  writ  is  sued  out  be  true,  nor  that  it  be  competent  evidence  in 
court,  but  only  that  the  plaintiffs  act  in  good  faith  and  with  rea- 
sonable care.    Id, 

4.  The  same.  The  fact  that  a  writ  of  attachment  is  not  sued  out  until 
three,  days  after  the  petition  therefor  is  verified  indicates  nothing 
against  Uie  good  faith  of  plaintiffs.     Id, 

6.  Prior  sale  of  goods  bt  debtor  :  fraud  :  declarations  of 
debtor.  Where  goods  were  attached  as  the  property  of  the 
debtor,  held  that,  in  an  action  by  a  purchaser  of  the  goods  prior  to 
the  levy,  to  recover  them  from  the  officer,  the  declarations  of  the 
debtor,  made  subsequent  to  the  sale  and  the  levy,  to  the  effect  that 
the  sale  was  a  bogus  one,  and  was  designed  to  defraud  the  attach- 
ment creditor,  were  incompetent  as  against  the  plaintiff's  title. 
(See  opinion  for  citations.)    Turner  v,  Hardin,  691. 

6.  Replevin  of  goods  by  prior  purchaser  :  excessive  verdict. 
In  an  action  for  the  recovery  of  goods  wrongfully  attached 
as  the  property  of  plaintiff's  vendor,  plaintiff  testified  that  he 
paid  one  hundred  and  forty  dollars  for  them  on  a  certain  date, 
and  the  jury  allowed  him  that  amount  with  interest,  as  their 
value.  Held  excessive,  in  view  of  the  evidence  of  numerous 
witnesses  that  they  were  not  worth  nearly  so  much.     Id, 

7.     :   EXEMPLARY    DAMAGES.     In    such    cBsc    the    charge    of 

the  court,  in  so  far  as  it  authorized  the  allowance  of  exemplary 
damages,  was  erroneous,  since  there  was  no  evidence  that  the 
attachment  was  sued  out  maliciously.    Id, 

8.  Wrongful  suing  out  :  evidence  :  subsequent  conduct.  In 
an  action  upon  an  attachment  bond  for  the  wrongful  suing  out 
of  the  attachment,  which  was  upon  the  ground  that  the  attach- 
ment defendants  were  about  to  dispose  of  their  property  with 
intent  to  defraud  their  creditors,  it  was  proper  for  the  jury, 
in  order  to  determine  whether  the  defendants  were  guilty  of  such 
intent,  to  consider  their  conduct  in  their  business  after,  as  well  as 
before,  the  attachment  suit  was  begun.  Mayne  v.  Council  Bluffs 
Sav.  Bank,  710. 
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0, :    jusTiFYiiTO    circumstances:    instruction.     In    such 

action,  upon  the  question  whether  the  attachment  plaintiff  had 
reason  to  believe  the  alleged  ground  to  be  true,  the  court 
instructed  :  "  Upon  this  point  you  should  consider  all  the  matters 
and  things  which  came  to  the  knowledge  of  the  defendant,  its 
officers  and  attorneys,  and  on  which  it  acted  in  suing  out  the 
writ  of  attachment, — whether  they  were  true  or  not.  having:  regard 
to  the  appearande  of  truth  which  they  each  presented.  Held  not 
subject  to  the  objection  that  the  jury  were  thereby  told  that  the 
matter?  acted  upon  had  the  appearance  of  truth.    Id, 

10  :    appeal:    questions  made  immaterial  by  verdict.    In 

such  case,  where  the  jury,  upon  sufficient  evidence,  found  that 
the  attachment  was  not  wrongfully  sued  out,  questions  as  to 
rulings  in  admitting  and  excluding  evidence  relating  to  the 
amount  of  damages  become  immaterial,  and  will  not  be  considered 
upon  appeal.      (See  opinion  for  citations.)    Id, 

11.  Attachment  of  devisee's  interest  in  land.  See  Estates  of 
Decedents,  13. 

•  12.  Op  interest  in  party  to  partition  suit.    See  Partition,  I: 

See  Assignment  for  Benefit  op  Creditors,  1,  2,  8 ;  Corporations,  1. 

ATTORNEYS  AT  LAW. 

1 .  Collection  of  moneys  from  :  summary  proceedings  :  plead- 
ings. Under  section  2906  of  the  Code,  providing  that  judgments 
may  be  obtained  on  motion,  by  clients  against  attorneys,  for 
money  received  by  them,  and  section  2910,  providing  that  such 
motions  shall  be  heard  and  determined  without  written  pleadings, 
held  that  an  answer  filed  in  such  a  case  by  the  attorney,  setting 
up  affirmative  matter,  did  not  cast  any  additional  burden  upon 
the  complainant,  and  that  the  averments  of  the  answer  were  not 
to  be  regarded  as  admitted  because  no  reply  was  filed  thereto. 
State  V,  Morgatiy  418. 

2.     :  :   jurisdiction.    The  jurisdiction  of  the  court  to 

try  such  case  on  motion  was  not  affected  by  the  fact  that  there 
was  a  dispute  as  to  whether  the  relation  of  attorney  and  client 
existed.    Id, 

8.     -1 :  :   accounting:    evidence.    The  evidence  relating 

to  various  charges  and  claims  made  by  the  attorney  against  his 
client,  in  this  proceeding  by  the  client  to  compel  the  attorney  to 
accoant  for  the  balance  of  a  judgment  collected  by  him,  is  consid- 
ered ( see  opinion ),  and  held  to  sustain  the  finding  of  the  district 
court  against  the  attorney.    Id, 

4.     : :  NEW  trial:  surprise:  new  evidence.    In  such 

proceeding,  the  evidence  of  the  complainant  tended  to  establish 
unprofessional  and  immoral  practices  on  the  part  of  the  attorney 
toward  the  client,  who  was  a  woman,  and  the  attorney,  after  the 
court  had  announced  its  findings  of  fact  and  conclusions  of  law, 
moved  for  a  new  trial  on  the  ground  of  surprise  and  newly-dis- 
coveied  evidence  in  regard  to  the  scurrilous  charges  agninst  him. 
But  held  that,  since  the  alleged  newly -discovered  evidence  was 
merely  cumulative,  or  could  have  been  obtained  by  diligence  in 
time  for  the  trial,  he  was  not  entitled  to  a  new  trial  on  that 
ground ;  and,  if  he  was  surprised  by  the  testimony  against  him, 
he  should  have  applied  for  a  continuance,  if  his  interests  required 
it,  instead  of  submitting  the  case  without  objection  on  complain- 
ant's evidence  ;  and  that  a  new  trial  was  properly  refused.    Id. 
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6.    Infidelity  of  :  effect  upon  judgment.    See  Practice,  7. 

BANKS  AND  BANKING. 

Overdrafts  :  payment  with  fctnds  held  in  trust.  Plaintiff  was  the 
vice-president  and  manager  of  a  bank  of  which  defendant  was 
president  and  owner  of  nearly  all  the  stock.  Plaintiff  kept  a 
regular  depositor's  account  between  himself  and  the  bank.  lie 
was  also  treasurer  of  a  school  district,  and,  with  the  knowledge, 
consent  and  encouragement  of  defendant  and  the  other  officers  of 
the  bank,  he  deposited  the  school  funds  as  his  own.  Plaintiff  pur- 
chased a  homestead,  and  paid  for  it  by  drafts  upon  his  bank 
account  in  excess  of  his  deposits,  but  at  a  subsequent  date  his 
deposits,  including  the  school  funds,  made  a  balance  to  his  credit 
in  the  bank.  At  a  still  later  date,  however,  upon  settlement  with 
the  bank,  he  was  found  to  be  its  debtor,  and  he  gave  his  note  for 
the  indebtedness,  which  note  was  assigned  to  defendant  and  prose- 
cuted to  judgment,  and  for  the  satisfaction  of  the  judgment  he 
sought  to  sell  plaintiff 's  said  homestead,  on  the  ground  that  the 
note  was  given  for  money  used  in  its  purchase,  and  plaintiff  in  this 
action  seeks  to  enjoin  such  sale.    Held — 

(1)  That,  since  the  overdrafts  made  to  pay  for  the  homestead 
were  paid  by  deposits  made  before  the  indebtedness  for 
which  the  note  was  given  arose,  it  could  not  be  said  that  the 
note  was  given  for  money  used  in  paying  for  the  homestead ; 
and,  therefore,  the  sale  was  properly  enjoined. 

(2)  That,  since  defendant  and  the  other  ofi^cers  of  the  bank 
knew  that  a  large  part  of  plaintiff  *s  deposits  were  school 
funds,  but  they  made  no  objection  to  his  depositing  them  as 
his  own,  but  rather  encouraged  it,  defendant  could  not,  for 
the  purpose  of  collecting  his  note,  be  heard  to  insist  that  the 
money  with  which  plaintiff  paid  his  overdrafts  was  not  his 
own,  and  that  he  should  not  have  credit  therefor. 

(3)  That,  even  if  plaintiff  had  used  the  money  of  the  bank  with- 
out its  consent  in  purchasing  the  homestead,  and  he  should, 
therefore,  be  regarded  as  holding  it  in  trust  for  the  bank,  yet 
his  trust  was  settled  and  discharged  when  he  paid  his  over- 
drafts, even  with  the  school  money.    Hale  v.  Eichards,  164. 

See  Schools,  8. 

BASTARDY. 

1.  Evidence:  offer  of  compromise.  Offers  of  compromise  are 
excluded  as  evidence  of  guilt  or  liability,  not  only  b^use  of  the 
nature  of  such  evidence,  but  on  grounds  of  public  policy.  Hence, 
in  a  bastardy  proceeding,  the  court  erred  in  giving  the  following 
instruction  :  **  An  offer  of  compromise  should  not  be  regarded  as 
an  admission  of  guilt,  but  if,  from  the  circumstances  under  which 
it  was  made,  and  the  facts  connected  with  the  transaction,  you 
deem  it  a  circumstance  tending  to  establish  defendant's  guilt  or 
his  innocence,  you  can  consider  such  fact,  and  give  it  such  weight 
as  you  deem  it  entitled  to."    State  v.  Lamn,  655. 

2.  : :  WAivte.  Where  in  such  case  the  ^defendant  tes- 
tified to  an  offer  of  compromise  on  his  part,  for  the  purpose  of 
explaining  and  avoiding  the  effect  of  testimony  given  by  the  com- 
plainant and  her  father,  held  that  he  did  not  thereby  waive  his 
right  to  claim  that  such  offer  should  not  be  regarded  as  evidence 
of  his  guilt,  and  that  it  was  the  duty  of  the  court  to  give  proper 
instructions  on  that  point.    Id, 
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3.  :  FINANCIAL  CONDITION  OP  COMPLAINANT.  In  8uch  case,  evi- 
dence of  the  financial  condition  of  the  complainant,  and  that  of  her 
father,  was  immaterial ;  and  so  was  the  fact  that  a  deed  was  made  to 
her  father  and  the  bastard  child,  as  well  as  the  contents  of  such 
deed.    Id. 

4.  Married  woman  :  presumption  of  paternity.  When  a  child  is 
born  to  a  married  woman,  the  law  presumes  it  to  be  legitimate, 
and,  unless  born  under  such  circumstances  as  to  show  that  the 
husband  could  not  have  begotten  it,  this  presumption  is  conclusive. 
But  the  presumption  may  be  rebutted  by  facts  and  circumstances 
which  show  that  the  husband  could  not  have  been  the  father,  as 
that  he  was  impotent,  or  could  not  have  had  access.  ( See  opinion 
for  citations.)  In  this  case,  in  which  the  complainant  was  a 
married  woman  an  instruction  given  by  the  court  (see  opinion  )  is 
held  to  be  in  conformity  with  this  doctrine,  and  is  approved.    Id. 

5.  Evidence  :  unchaste  conduct  of  complainant.  In  bastardy  pro- 
ceedings it  is  not  allowable  to  consider  unchaste  conduct  of  the 
complainant  with  other  men  than  the  defendant,  unless  it  has  a 
bearing  upon  the  question  of  the  paternity  of  the  child.  (See 
opinion  for  citations.)    Id, 

6.  Evidence  to  convict:  preponderance.  Where  in  a  bastardy 
case  the  prosecutrix  testified  to  sexual  intercourse  with  the  defend- 
ant, and  he  as  a  witness  denied  it.  but  the  jury  fpund  him  guilty, 
this  court  cannot  say  that  the  verdict  was  without  support  of  evi- 
dence, and  the  result  of  passion  and  prejudice  ;  for  it  was  the 
province  of  the  jury,<  in  the  light  of  all  the  circumstances,  to 
determine  whose  testimony  was  entitled  to  credit,  and  to  find 
accordingly.  (See  State  v.  McOlothleii,  56  Iowa,  544.)  State  v. 
Ginger,  574, 

7.     :  INTERCOURSE  WITH  OTHER  MEN.    In  such  case,  though  the 

evidence  tended  to  show  sexual  intercourse  of  the  prosecutrix 
with  other  men  about  the  time  the  child  was  begotten,  it  was  still 
for  the  jury  to  determine  who  was  the  father  of  the  child.  ( See 
State  V.  Pratt,  40  Iowa,  631.)    Id. 

8.  Premature  birth  :  expert  evidence  :  hypothetical  question  : 
OBJECTION.  Where  in  such  case  the  birth  was  premature,  and  to 
account  for  that  fact  the  state  called  a  physician  as  an  expert,  and 
asked  him :  *'  If  a  woman  fell  from  a  sleigh  three  or  four  days 
prior  to  the  birth  of  the  child,  and,  from  the  effects  of  it,  felt 
pain  in  the  back  and  side,  and  continued  to  have  pains  from  that 
time,  what  effect  would  that  be  likely  to  have  upon  the  birth,  or 
would  it  have  any,  in  your  judgment?  "  held — 

(1)  That  the  question  was  one  upon  which  expert  testimony 
was  admissible. 

(2)  That  the  general  objection  that  the  cjuestion  was  "incompe- 
tent; immaterial  and  irrelevant  '*  did  not  fairly  call  upon 
the  court  to  exclude  it  on  the  specific  ground  that  there  was 
no  evidence  that  the  pains  testified  to  by  complainant  were 
in  her  back  and  side,  as  assumed  by  the  question. 

(8)  That  in  such  hypothetical  questions  technical  accuracy  is 
not  required,  since  they  are  usually  based  upon  a  large 
number  of  facts,  and,  if  the  questioner  errs,  the  error  is 
easily  pointed  out  by  cross-examination.  (See  Meeker  v. 
Meeker,  74  Iowa,  852.)    Id, 
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0.  EVIDENCS  OF  RELATIONS  OF  COMPLAINANT  TO  OTHER  MEN.     In  SUCh 

case  evidence  was  properly  excluded  as  immaterial  by  which  it 
was  proposed  to  show  tnat  at  a  certain  party  certain  persons  pro- 
posed going  out  to  look  after  the  complainant  and  a  man  other 
than  the  defendant, — they  having  gone  out  alone.    Id. 

10.  Instruction  :  complainant's  chastity.  In  such  case  the  court 
instructed  :  "  It  is  proper  for  you  to  consider  the  evidence  intro- 
duced relating  to  the  acts  and  language  of  the  complaining 
witness,  in  determining  the  credit  to  oe  given  to  her  testimony, 
and  whether  the  defendant  is  gailty ;  but  if  the  defendant  is,  in 
fact,  the  father  of  such  child,  then  it  is  immaterial  whether  such 
witness  is  chaste."  Held  not  open  to  the  objection  that  it  forbade 
the  consideration  of  such  testimony  as  bearing  on  the  question  of 
defendant's  guilt.    Id, 

11.  Excessive  judgment.  Where  defendant  in  a  bastardy  proceed- 
ing was  found  guilty,  judgment  that  he  pay  one  hundred  dollars 
forthwith,  and  fifty  dollars  a  year  until  seven  hundred  dollars  has 
been  paid,  is  not  excessive;  where  it  does  not  appear  that  such 
amount  is  more  than  sufficient  to  support  the  child.    Id, 

BOARDS  OF  HEALTH. 

See  Nuisances,  1 ;  Parties  to  Actions,  1. 

BRIBERY. 

See  CmBS  and  Towns.  0. 

BRIDGES. 

1.  BRBAKINa  UNDER  STEAM  THRESHER:  LIABILITY  OF  COXTNTY  :  QUES- 
TION FOR  JURY.  Plaintiff  was  driving  his  steam-threshing  outfit 
over  one  of  defendant's  bridges,  when  the  bridge  broke  down,  and 
his  property  was  damaged  by  the  accident.  In  an  action  therefor 
against  the  county,  hem  that  it  was  error  for  the  court  to  hold  as 
matter  of  law  that  the  county  was  not  required  to  maintain  bridges 
of  sufficient  strength  to  carry  machinery  of  such  weight,  and  on 
that  ground  to  direct  a  verdict  for  defendant,  but  that  tne  question 
whether  such  use  of  the  bridge  was  so  unusual  and  extraordinary 
that  the  county  was  not  required  to  anticipate  and  provide  for  it 
should  have  been  submitted  to  the  jury.  Yordy  v,  MarsJiall 
County,  405. 

2.  Defective  bridges:  duty  to  obstruct  travel  oyer.  See 
Counties,  !• 

BURGLARY. 

See  Criminal  Law,  2-5. 

CARRIERS. 

See  Railroads,  12-17. 
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CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  ETC. 

[Tbe  figures  Immediately  following  the  title  of  the  case  show  the  volame'  and  page 
uf  tbe  Iowa  BeiK>rts  where  the  case  is  found  ;  the  words  in  Roman  type  indicate 
the  subject  under  consideration  ;  and  the  figures  following  refer  to  uie  page  in 
this  volume  where  the  citation  is  made.] 


Adams  v.  Griffin,  66,  125.  Tax  titles: 
Limitation  of  actions.    611 . 

Adanu  County  v.  liailway  Co.,  89,  607. 
Title  in  public:  Estoppel  by  taxa- 
tion. 88. 

Aldm  V.  Johnson,  68. 127.  Wills :  Repug- 
nant clauses.    272. 

Amery  v.  City  bf  Keokuk,  72,  701.  Taxa- 
tion:  Validity :  Notice.    636. 

AntUrton  v.  Bailway  Co.^  65,  131.  Bag- 
gage check  :  Evidence  of  what.  99 

ArmU  V.  RaUtDoy  Co.,  70,  181.  Evidence : 
Bet  geata.   &». 

Armstrong  v.  Tovm  qf  Ackley,  71,  76. 
Defective  walk:  Notice:  Evidence: 
297. 

Artwld  V.  Eawley,  67,  818.  Void  ludg- 
ment:  Action  to  cancel:  where 
brought.  782. 

Arnold  V.  Kreutzer,  67,  214.  Standing  on 
plea:  Record.    144,145. 

Artzv.  RaUxBoy  Co.,  84,  158.  Contribu- 
tory negligence :  Evidence.    177 

Asbaeh  V.  RaUway  Co..  74,  248.  Killing 
stock  on  track  :  Evidence.     6^,  628. 

Ashlock  V.  AfMock,  62.  819.  Will :  Wid- 
ow's election .    858. 

Audubon  County  v.  Kmuirant  Co..  40,  460. 
Title  in  public:  Estoppel  by  taxa- 
tion.  89. 

Austin  V.  Bremsr  County,  44, 155.  Title  in 
public :  Estoppel  by  taxation.    89. 

Aylesworthv.  Railway  Co.,  80,  461.  Neg- 
ligence :  Notice  of  danger.  855. 


BaldotUr  v.  Haynes,  57,  688.  Will :  Wid- 
ow's election.    868. 

Balsman  v.  Sisson,  70,  618.  Appeal : 
Amount:  Disclaimer  after  verdict. 
494. 

Balm  V.  Nunn,  68,  646.  Judgment :  Rec- 
ord necessary .    286 . 

Barber  v.  Farr,  64,  57.  Assessment  in 
wrong  county.    475. 

Bauder  v.  Hinckley,  60,  185.  Referee's 
report :  Judgment  on  :  Exceptions. 
845. 

Bsardv.  Railway  Co.,  79,  518.  Liability 
of  intermediate  carrier.    100. 

Becker  v .  Becker.  45,  289.  Evidence  :  Ob- 
jections: When  and  how  taken.  669. 

Bell  V.  Evans,  10.  868.  Defective  ac- 
knowledgment:  Notice.  786. 

BeUmeyerv.  Ind.  Disi.  qf  MarsKalltown, 
44,  664.  School  funds:  Payments 
from.    128. 

Bettor  V.  Logan,  82, 822.  Right  to  dismiss 
actions.     815. 

Benkert  v.  Jacoby,  86,  278.  Wills :  Re- 
pugnant clauses.    272. 

Black  Uawk  County  v.  Springer.  68,  417. 
Insane  commissioners:  Jurisdiction. 
821. 

Bovvers  v.  Ballock,  71,  218.  Tax  titles : 
Who  may  question.    787. 


Broekertv.  Railway  Co.,  75,  599.  Killing 
stock  on  track  :  Evidence.   622. 

Brown  v.  Barper,  64,  546.  Appealable 
orders.    412. 

Brown  v.  Jeffervon  County,  16, 843.  Unsafe 
bridges  :  Duty  of  county.   868. 

Brown  v.  Kingsley,  38,  220.  Seduction  : 
What  necessary.    184. 

Bryan  v .  Brazil,  62,  850.  Consideration  : 
Paying  part  of  debt.    266. 

Buckham  r.  Orape,  65,  686.  Saloons : 
Liens:  Amount  :  Evidence.  184;  Ac- 
tions to  enforce.    135. 

Buelt  V.  Buckingham,  16,  291.  Corpora- 
tions :  Preferring  creditors.    890.' 

BuUis  V.  Noble,  86,  618.  Estoppel  to 
claim  title.    671. 

Burbank,  In  re  Witl  qf,  69,  878.  Wills: 
Repugnant  clauses.  27^. 
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ants.   56. 
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orders.    412. 

Richards V.  /I'ailway  Co.,  la  259.  Rail- 
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Richman  v.  Board  of  Superviwrtf,  70,  629. 
Certiorari:  Noilce:  Waiver  by  ap- 
pearance.   473. 

Richmond  v.  RaUway  Co.,  88,  495  Con- 
tract :  Successive  actions  on.    148. 

Riddle  V.  BeaUy,  77,  109.  Limitation  of 
actions:  Contract  for  support.    147. 

Robinson  v.  RaUway  Co..  79,495.  Duty 
as  to  cattle-guards  filled  with  snow. 
494. 

Rona  V.  Meier,  47, 607.  Wills :  Repugnant 
clauses.    278. 

Ross  V.  Loomis,  64,  482.  Recitals  in  deed 
as  evidence  of  heirship.    787. 

Rowland  v.  Brown,  T5.  079.  Tax  sale: 
Notice  to  redeem :  Proof  of  service. 
238. 

Royce  v.  Jenney,  60,  679.  Wrongful 
assessment :  Remedy.    473. 

Ruggles  v.  Town  qf  Nevada,  63.  185.  De- 
fective walk :  Notice  :  Evidence.  297. 

Rusch  V  City  of  Davenport,  6,  448.  Con- 
tributory negligence.    462. 

RusseU  V.  Hanley,  20, 219.  Railroad  fences: 
Negligence  of  land-owner.    668. 

RusseU  f).  Long,  52.  250.  Wife's  title  to 
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Notice.    5S7. 

State  V.  Re^fUld,  78,  644.  Criminal  acts : 
Intention:  Presumption.    520. 

State  V.  Richarde,  88,  420.  Rape:  Evi- 
dence: Declarations.    825. 

Stale  V.  Rogere,  71,  753.  Appeal :  Juris- 
diction :  Notice.    164. 
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Stevens  V,  Stevens,  50.  491.  Election  to 
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865. 

Sunberg  v.  Babcock,  69,  619.  Fraud : 
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Thmruu  v,  Kennedy,  24,  897.    Vendors 

and  purchasers:  Notloe  of  equities. 

661. 
Thomat  V.  StiekU,  32.  71 .    Buying  in  par- 
amount title.    604. 
Thornas  v.   7'homas,  78,  657.    Dower  or 

homestead:  Election.    398. 
Thorn  «.     Thorn,    14, 49.    Tenancy   in 

common :  Homesteads.    276. 
TUdtv.  Carstensen,  61,834.    Remedy  for 

wrongful  assessment.    470. 
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contracts.    14. 
Tootle  V.    TayloTt    64,    029.    Contracts: 

Illegality :  Validity.    62. 
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499.    Regulation   of  liquor  saloons. 
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contracts.    18. 
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88. 
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ment: Irregularity :  Remedy.  85,  86. 
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way :  Payment  of  damages.    598. 
Vamvm  v.  ShuUr,  69.  9i.  Tax  title:  Who 

may  question.    737. 

w 

^'arfield  v.  Canning  Co.,  72,  667.  Corpor- 
ations: Preference  of  stockholders. 
386,300. 

Warren  r.  Insurance  Co.,  81,  467.  Insur- 
able interest :  Homestead.    566. 


Warren  «.  RaUwav  Co.,  41,  484.  Rail- 
ways :  Want  of  fence :  Waiver.    668. 

Weir  V.  Cram,  87,  649.  Delegation  of 
legislative  power.    630. 

Welch  V.  Juaenheimer,  56,  16.  Fraud : 
Degree  of  evidence  to  prove.    605. 

Whitaker  v,  Johneon  County,  12,  596. 
Re$  adjudicata.    597. 

Whitaker  r.  Higler,  44.  419.  Apportion- 
ment of  costs.    404. 

Whilescarver  v.  Bonney,  9,  484.  Insol- 
venev :  Preferences :  Subsequent 
creditors.    890. 

Whitsetl  V.  Railway  Co,,  67,  150.  Con- 
tributory negligence:  Law  or  fact. 
463. 

Wickcrtham  v.  Reeves,  1,  418.  Defective 
acknowleJsrment :  Notice.    786. 

Wilcox  V.  McUune.  21, 294.  Standing  on 
demurrer:  Record.    148,144. 

Williams  v.  Allimm,  88.  278.  Wills :  Re- 
pugnant clauses.    272. 

Williams  V.  Wiicox,  66,  67.  Appeal: 
Questions  not  raised  below.    758. 

Wilson  v.x  Green,  49,.  251.  Trusts  :  Posses- 
sion of  trust  property.    742. 

Wilson  V.  Hathaway,  4*3,  178.  Highways : 
Establishment:  Constitutional  law. 
588. 

Wilson  V.  Holeomb,  18,  111.  Vendors  and 
purchasers:  Notice  of  equities.    662. 

Wilson  V.  Insurance  Co.,  74,  212.  Appeal : 
Amount:  Disclaimer  after  yerdicc 
494. 

Winter  v.  RaUway  Co.,  74, 450.  Personal 
injuries:  Evidence:  Declarations. 
827. 

Wire  V.  Foster,  6B,  117.  Appeal:  Ques- 
tions not  raised  below.    758. 

Wooilworth  V.  Anderson,  68,  608.  Altera- 
tion of  Instruments.    155. 

Works  «.  Hershey,  85,  840.  Discharge  of 
debt  by  part  payment.   266. 


Tahn  «.  City  of  Ottumwa,  60,  489. 
trlbntory  negligence.    464. 


Con- 


Zelle  V.  Meffenry,  51,  572.  Criminal  judg- 
ment :  Irregularity :  Remedy.    86. 

Zuver  V.  Lyons,  40.  510.  Evidence  to 
prove  deed  a  mortgage.    160. 


CERTIORARI. 

1.  Return  to  writ  :  time  for  k akino  :  limitation.  Section  8324  of 
the  Ckxle,  providing  that  no  writ  of  certiorari  shall  be  granted 
more  than  twelve  months  after  the  action  alleged  to  have  been 
illegal  was  taken,  does  not  require  that  return  to  the  writ  be  made 
within  that  time.    Bemey  v.  Board  of  Equalization^  470. 

2.  Defective  service  :  waiver  by  appearance.  Where  a  writ  of 
certiorari  was  directed  to  the  mayor,  city  council  and  clerk  of 
defendant,  but  was  served  on  the  mayor  and  clerk  only,  the 
defect  in  service,  if  any,  was  cured  by  the  subsequent  appearance 
and  return  made  by  the  members  of  the  council.    Id, 


8.     When  proper  remedy.    See  Taxation,  2. 
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CHANGE  OF  VENUE. 

1.  Affidavits.  Under  section  2590  of  the  Code,  requiring  that  an 
application  for  a  change  of  venue  in  a  civil  case,  on  the  ground  of 
prejudice  on  the  part  of  the  people  of  the  county,  or  of  tne  undue 
influence  of  the  attorney  of  the  adverse  party,  be  supported  by 
altidavit  verified  by  the  applicant  and  three  disinterested  persons, 
does  not  require  that  the  affidavits  of  the  disinterested  persons  be 
identical  with  that  of  the  applicant,  or  that  they  subscribe  the 
same  paper.  It  is  sufficient  if  the  affidavit  of  the  applicant  be 
fully  corroborated  as  to  the  grounds  of  the  application  by  three 
pei*sons  having  the  statutory  qualifications.    Deere  v,  Bagley,  197. 

2.  Prejudice  of  people:  influence  of  attorney:  evidence. 
Defendant  was  granted  a  change  of  venue  from  the  county 
on  the  ground  of  the  prejudice  of  the  people,  and  the  undue 
influence  of  one  of  plaintiff  *8  attorneys  over  the  people  of  the 
county.  The  affidavits  for  and  against  the  application  were  con- 
flicting, and,  as  to  the  attorney,  it. appeared  that  he  had  great 
popularity  in  the  county  as  an  able  attorney,  and  that  he  had 
recently  received  an  unprecedented  vote  in  that  county  for  a 
political  office.  Held  that  the  court  did  not  abuse  its  discretion  in 
granting  the  change.    Id, 

CHATTEL  MORTGAGES. 

1.  Fraudulent  alteration  :  effect.  The  fraudulent  and  material 
alteration  of  a  chattel  mortgage  by  the  holder  thereof,  before  he 
has  taken  possession  of  the  property,  by  writing  therein  the 
description  of  property  not  conveyed,  nor  intended  to  be  con- 
veyed, thereby,  renders  the  instrument  void;  and,  where  the 
holder  of  such  a  void  instrument  seized  the  mortgaged  property 
thereunder  for  the  purpose  of  foreclosure,  the  seizure  w^as  wrong- 
ful, and  the  mortgagor  was  entitled  to  recover  the  property  in  an 
action  of  replevin.  Where  an  instrument  of  conveyance  has  fully 
accomplished  the  purpose  for  which  it  was  executed  before  the 
alteration  is  made,  it  would  seem  that  the  interest  it  transferred 
would  not  be  affected  thereby  ;  but  such  is  not  the  case  where  the 
mortgagor  of  chattels  retains  possession  of  them.  (See  opinion 
for  citations.)    Hollingsworth,  v.  Holbrook,  151. 

3.  Garnishment  of  mortgagee  :  irregular  foreclosure  :  liability. 
"Where  a  mortgagee  of  chattels  was  garnished  on  execution  against 
the  mortgagors,  and  he  afterwards  took  possession  of  the  property 
under  his  mortgage,  and  proceeded  to  foreclose  the  same  by  public 
sale,  at  which  he  acted  as  auctioneer,  and  himself  bid  upon  and 
purchased  the  property,  and  credited  the  purchase  price  upon  his 
mortgage,  held  that  such  proceeding  was  irregular,  but  not  fraud- 
ulent or  void,  and  that  he  should  be  held  to  account  for  the  value 
of  the  property,  and,  if  that  was  more  than  the  amount  due  him, 
there  should  be  judgment  against  him  as  garnishee  for  the  residue. 
Spencer  v.  Moran,  374. 

3.  The  same  :  evidence.  In  such  case  evidence  was  properly 
admitted  which  tended  to  show  the  amount  of  property  taken, 
and  its  value.    Id. 

4.  Adverse  interest  in  chattels  under  contract  :  right  of 
possession.  Defendant  entered  into  a  contract  with  G.,  by 
which  he  was  to  buy  cattle  and  ship  them  to  G.,  and  G.  was  to 
sell  them  and  return  to  defendant  the  purchase  money,  with  one- 
half  the  net  profits.  G.'s  interest  in  the  profits  was  spoken  of  as 
a  "commission"  to  be  paid  him  by  defendant,  but  it  was  further 
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understood  that  defendant  might  draw  upon  G.  for  the  cost  of  the 
cattle  whenever  he  needed  the  money.  In  the  transaction  of  the 
business,  defendant  drew  upon  G.  for  the  cost  of  the  cattle  upon 
each  shipment,  and  the  drafts  were  paid  by  the  plaintiff  hsokk, 
which  took  a  mortgage  from  G.  upon  the  cattle  for  security.  Held 
that  this  amounted  to  a  payment  by  G.  for  the  cattle,  and  that  he 
became  the  owner  thereof,  subject  only  to  defendant's  right  to  his 
share  of  the  profits  when  they  were  sold,  and  that,  whatever  right 
defendant  might  have  to  enforce  that  right,  he  was  not  entitled  to 
the  possession  of  the  cattle  as  against  plaintiff's  mortgage ;  which 
is  the  only  question  involved  in  this  case.  Citizens'  State  Bank  v. 
Abbott,  646. 

See  Assignment  for  Benefit  of  Creditors,  1,  8. 

CHURCH  FAIRS. 

See  Arbitration,  1. 

CITIES  AND  TOWNS 

1.  Streets:  dedication:  estoppel.  Where  land  was  platted  into 
blocks,  lots,  streets,  alleys  and  a  public  square,  but  was  never 
actually  laid  out  or  used  as  such,  but  remained  in  one  bodv,  and 
was  so  used  and  cultivated  by  the  original  proprietors  and  their 
grantees  for  more  than  thirty  years,  and  the  city  to  which  it 
belonged  continuously  subjected  it  to  taxation  as  private  property, 
held  that  the  city  was  estopped  to  set  up  any  claim  to  the  streets, 
alleys  and  public  square.  (See  opinion  for  citations.)  l^mith  v. 
City  of  Osage,  84. 

2.  Defective  plank  sidewalks  :  expert  testimony  as  to  dura- 
bility. In  an  action  against  the  defendant  city  for  an  injury 
caused  by  an  alleged  rotten  sidewalk,  which  had  been  constructed 
and  in  use  for  twelve  years,  the  plaintiff  offered  certain  witnesses, 
whose  competency  is  not  questioned,  to  testify  as  to  the  length  of 
time  the  kind  of  lumber  of  which  the  walk  was  constructed  would 
last.    Held  that  it  was  error  to  exclude  it  on  the  ground  that  it 

.  was  not  a  proper  subject  for  expert  testimony.  ( Compare  Ferguson 
V,  Davis  County,  57  Iowa,  601,  and  Muldowney  v,  Hailvxty  Co.,  86 
Iowa,  462.)    McConnell  v.  City  of  Osage,  298. 

3.     :  notice  of  defect  :  evidence.    In  such  case,  plaintiff  was 

injured  bv  tripping  on  a  loose  bqard  in  the  walk,  and,  with  a  view 
to  show  tnat  the  city  knew,  or  should  have  known,  the  condition 
of  the  walk  where  the  injury  occurred,  she  offered  to  prove  a 
defective  condition  of  the  walk  the  entire  length  of  the  block. 
Held  that  it  was  error  to  reject  the  testimony.  (Armstrong  r. 
T?ie  Town  of  Ackley,  71  Iowa.  76,  followed ;  Ruggles  v.  Town  of 
Nevada,  68  Iowa,  185,  distinguished.)    Id, 

4.  Incorporation  and  extension  :  constitutionality  of  statutes  : 
delegation  of  legislative  powers.  If  by  chapter  10  of  the 
Code,  from  section  421  to  section  429,  inclusive,  in  relation 
to  the  incorporation  of  cities  and  towns,  and  the  annexation 
of  territory  thereto,  any  legislative  authority  is  delegated  to 
the  district  court  (which  is  questioned,  since  the  court  is 
invested  with  no  discretion,  judicial  or  otherwise),  still  that 
statute,  and  others  with'  a  like  purpose,  cannot  be  held  to  be 
unconstitutional  on  that  ground ;  for  the  constitution  itself  pro- 
vides that  the  general  assembly  shall  not  pass  local  or  special 
laws  for  the  incorporation  of  cities  and  towns  (sec.  30,  art.  8 ),  and 
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that  no  corporation  shall  be  created  by  special  laws,  but  that  it 
shall  provide  by  general  laws  for  the  organization  of  all  corpora- 
tions hereafter  to  be  created.  ( Sec.  1,  art.  8.  See  opinion  for 
citations.)    Ford  v.  Tovm  of  North  Des  Moines ,  626. 

5.     :    :    NOTICE   OP    PROCEBDINOS   IN    COURT.    Nor   are 

such  statutes  unconstitutional  on  the  ground  that  no  provision 
is  made  therein  for  notice  of  the  proceedings  in  the  district  court 
to  be  ffiven  to  persons  owning  property  m  the  territory  to  be 
affected  by  the  proceeding's ;  because  the  court  has  no  discretion 
in  the  matter,— the  decision  of  the  question  of  incorporation  or 
annexation  being  decided  by  the  vote  of  the  people.  In  such  case 
notice  of  the  application  to  the  court  to  appoint  commissioners  is 
not  a  jurisdictional  matter.  ( Compare  JDishon  v.  Smith,  10  Iowa, 
212.)    Id. 

6.  :  RECORD  OP  PROCEEDINGS :  NOTICE  OP  ELECTION.  In  pro- 
ceedings in  the  district  court  for  the  incorporation  of  a  town, 
or  the  annexation  of  territory  thereto,  under  sections  421  to 
429,  inclusive,  of  the  Code,  it  is  not  required  that  the  notice  of 
election  be  made  of  record.  It  is  sufficient  if  the  record  shows 
that  notice  was  duly  given.    Id. 

7.    :   FILING  UNAUTHENTIOATED  COPIES  OF  PROCEEDINGS.      Where 

all  the  proceedings  relating  to  the  annexation  of  territory  to 
an  incorporated  town  are  regular,  and  the  town  has  assumed 
unquestioned  jurisdiction  of  the  territory,  the  annexation  is  not 
invalidated  by  the  fact  that  the  copies  of  the  proceedings  filed  in 
the  office  of  the  county  recorder,  and  of  the  secretary  of  state,  as 
required  by  section  428  of  the  Code,  are  not  certified  to  be  correct 
copies ;  especially  where  the  proper  certificates  are  supplied,  even 
after  the  sufficiency  of  the  annexation  is  called  in  question  by 
actions  commenced.    Id, 

8.  Unreasonable  extension  of  territory.  The  extension  of 
the  limits  of  a  town,  otherwise  reasonable,  cannot  be  objected 
to  as  unreasonable,  on  the  ground  that  it  includes,  and  subjects  to 
taxation  for  municipal  purposes,  land  lying  along  a  river,  and 
subject  to  overflow.    Id. 

0.  Paving' streets:  bribery:  what  is  not.  The  fact  that  the 
members  of  a  town  council  were  induced  to  enter  into  a  con- 
tract for  the  paving  of  a  street,  by  the  agreement  of  responsible 
parties  owning  land  beyond  the  town  limits,  that  they  would  grade 
the  street  at  their  own  expense,  is  no  evidence  of  bribery  or  offi- 
cial corruption.    (See  opinion  for  citations.)    Id. 

10.  Taxes  for  paving  :  notice  of  assessment  to  taxpayers.  The 
levi^  of  a  tax  upon  the  owners  of  abutting  property  for  paving 
a  city  street  is  mvalid  unless  they  jia^Q  notice  thereof  and  an 
opportunity  to  be  heard  (Oatch  v.  City  of  De8  Moines^  63  Iowa, 
718 ) ;  but  where  the  amount  can  be  ascertained  by  a  mere  mltthe- 
matical  calculation,  and  where  no  judgment  and  discretion  are 
required  to  be  exercised  by  the  authorities,  no  notice  is  required. 
( Amery  v.  City  of  Keokuk,  72  Iowa.  701.)  But  it  is  hot  necessary 
that  the  statute  authorizing  such  assessment  provide  for  the 
notice.  That  may  be  done  by  an  ordinance  of  the  city,  and 
notice  given  according  to  such  ordinance  is  sufficient.  (See 
Qatch  V.  City  of  Des  Moines,  supra.)    Id. 

11.   :  STREET  NOT  A  LEGAL  HIGHWAY.    Sixth  Street  in  the  city 

oi  Des  Moines  extended  to  the  Des  Moines  river.  A  bridge 
company  built  a  bridge  over  the  river  at  that  point,  and  plain- 
tiff's  grantor,  who  then  owned  the  land  on  the  other  side  of 
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the  river,  conveyed  a  right  of  way,  sizty-aix  feet  wide,  through 
the  land,  to  the  bridge  company.  This  company  sold  and  con- 
veyed the  bridge  to  the  county.  The  right  of  way  through  the 
land  became  a  public  highway,  an  extension  of  Sixth  street,  and 
a  part  of  the  town  of  North  Des  Moines,  which  ordered  it  to  be 
paved.  Held  that  plaintiff  could  not  be  heard  to  assert  the  invalid- 
ity of  the  order  on  the  ground  that  the  street  was  not  a  public 
highway.    Id. 

Id.  :  RESISTANCE :  ESTOPPEL.  '  Where  a  party  purchases  land 

abutting  upon  a  city  street,  after  the  city  has  ordered  it  to  be 
paved,  and  after  the  grading  is  wholly,  and  the  paving  partly, 
completed,  he  cannot  be  heard  to  complain  of  the  assessment 
made  upon  his  property  to  pay  for  the  paving.    Id. 

18.  Right  to  regulate  saloons.    See  Intoxicating  Liquors,  1. 

CODE. 
See  Statutes  Cited,  Construed,  ETa 

COLLATERAL  SECURITY. 
See  Pledges,  8. 

CONSIDERATION. 

1.  Illegal.    See  Contracts,  1-8  ;  Mortgages,  5. 

2.  Settlement  OF  action.    See  Contracts,  7,  S. 
8.     Want  of:  estopped.    See  Contracts,  9. 

4     Adequacy  of.    See  Pledges,  1. 

6.     Failure  of.    See  Promissory  Notes,  5,  6. 

CONSTITUTIONAL  LAW. 

L  Due  process  :  adjudication  of  insanity.  The  provision  of  the 
constitution,  that  *'  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,"  does  not  require  notice  to  a 
person,  or  his  appearance,  before  he  can  lawfully  be  adjudged 
insane  and  restrained  accordingly.  And  so  section  1400  of  the 
Code,  which  contemplates  the  presence  of  a  person  whose  insanity 
is  sought  to  be  estabished.  in  all  cases  except  where,  upon  inquiry, 
it  is  made  to  appear  that  such  presence  would  probaoly  be  inju- 
rious to  the  person,  or  attended  with  no  advantage  to  him,  is  not 
unconstitutional,  in  that  it  contemplates  that  a  person  may  be 
adjudged  insane,  and  restrained  accordingly,  without  notice  or 
Appearance.  ( Compare  Black  Uawk  County  v.  Springer,  68  Iowa, 
417.)  So  held  in  an  action  for  damages  for  calling  plaintiff  insane, 
where  the  defense  was  that  he  had  been  adjudged  insane  accord- 
ing to  statute,  and  the  adjudication  had  never  been  revoked  nor 
•the  plaintiff  discharged  from  custody.  Chevannes  v.  Priestley,  816. 

2.     Annexation  of  territory  to  citt  :  validity  of  statutes.    See 
Cities  and  Towns,  4.  5. 

8.     EsTABUSHiNO  HIGHWAYS  ON  PUBLISHED  NOTICE.   See  Highways,  8. 

CONTEMPT. 

Of  injunction.    See  Intoxicating  Liquors,  10. 
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CONTRACTS 

1.  Gambling  contract  :  note  given  in  settlement  op  :  innocent 
HOLDER.  Where  A.  had  shipped  cattle  to  Chicago  to  be  sold  upon 
the  market,  and,  in  consideration  of  money  paid  to  B.,  the  latter 
guaranteed  that  they  would  sell  for  four  cents  per  pound,  and 
agreed  to  pay  A.  the  difference  between  four  cents  per  pound  and 
^e  price  for  which  they  sold,  if  they  brought  less  than  four  cents ; 
and  A.  also  agreed  to  pay  to  B.  whatever  sum  they  should  sell  for 
over  four  cents  per  pound  ;  and  they  sold  for  less  than  four  cents, 
and  B.  made  his  note  to  A.  for  the  difference,  held  that  the  agree- 
ment was  a  gambling  contract,  and  that  the  note  given  in  pursu- 
ance thereof  was  void,  even  in  the  hands  of  an  innocent  holder. 
(See  Traders'  Bank  v,  Alsop^  64  Iowa,  97.)  First  Nat  Bank  of 
Qreston  v.  Carroll^  11. 

2.  Validity  :  gambling  :  PU^LIC  poucy.  Defendant  gave  the  note 
in  suit  for  six  hundred  dollars  to  a  certain  seed  company,  in  con- 
sideration of  the  sale  to  him  of  forty  bushels  of  '*  prolific  oats,  at 
fifteen  dollars  per  bushel,  as  a  speculation,"  and  the  obligation  in 
writing  of  said  company  to  sell,  by  a  stated  time,  eighty  bushels  of 
defendant's  oats  at  fifteen  dollars  per  bushel  to  responsible  parties, 
for  which  defendant  agreed  to  take  his  pay  in  notes,  allowing  the 
company  thirty -three  and  one- third  per  cent,  commission  on  all 
notes  taken.  The  contract  contained  this  stipulation:  **The 
transaction  covered  by  this  obligation  is  of  a  speculative  charac- 
ter, and  is  not  based  upon  the  real  value  of  the  grain.'*    Held — 

(1)  That  it  was  not  a  gambling  contract  within  the  meaning  of 
section  4029  of  the  Code,  making  notes  given  in  considera- 
tion of  gambling  contracts  void.  {Hanks  v.  Broicri,  79  Iowa, 
560,  followed.) 

(2)  But  that  the  contract  was  against  public  policy,  because  it 
could  not  be  performed  without  deception  and  fraud  prac- 
ticed upon  other  parties,  and,  therefore,  was  in  conflict  with 
the  morals  of  the  times  and  the  established  interests  of  soci- 
ety.   ( See  opinion  for  authorities.)     Merrill  v.  Packer,  542. 

8.  Gambling:  pubuc  policy:  in  pari  delicto.  A  contract  whereby 
plaintiff  gave  his  note  for  Bohemian  oats  at  an  unreal  and  extrav- 
agant price,  in  consideration  of  the  agreement  of  the  payee  to  sell 
for  him  the  oats  raised  from  those  purchased  at  a  like  unreal  and 
extravagant  price,  is  not  void  as  a  gambling  contract,  under  sec- 
tion 4029  of  the  Code,  but  is  void  as  being  against  public  policy, 
because  it  could  be  performed  onl^  by  deception  and  fraud  prac- 
ticed upon  others.  In  such  case,  smce  both  parties  to  the  contract 
were  parties  to  the  intent  to  defraud,  the  law  leaves  them  where 
it  finds  them,  and  will  afford  no  relief  to  either  ;  and,  in  this  case, 
held  that  plaintiff  could  not  recover  the  possession  of  his  note. 
(See  Langan  v.  Sankey,  55  Iowa,  52,  and  Steever  v.  Railway  Co,, 
62  Iowa,  371.)    Shipley  v.  Beasoner,  548. 

4.  Reasonable  time  to  comply  with  :  evidence  :  iNSTRmrriON. 
Where  a  party  to  a  contract  has,  from  the  nature  of  the  case,  ^as 
known  to  all  the  parties,  a  reasonable  time  to  perform  on  his  part, 
what  that  time  is  should  be  determined  from  a  consideration  of 
evidence  as  to  the  acts  necessary  to  be  done,  and  the  time  required 
to  do  them ;  but  an  instruction  that  *'  such  reasonable  time  would 
be  such  time  as  men  of  ordinary  skill  and  prudence  would  deem 
requisite,"  is  held  erroneous,  because,  first,  tne  naked  opinions  of 
such  men,  not  based  upon  facts  established  by  the  evidence,  are  not 
admissible  in  such  a  case ;  and,  second,  no  such  opinions  were  in 
fact  shown  by  the  evidence.    Dent  v,  Powell,  456. 
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6.  Construction  :  diffbbent  intention  of  parties.  In  an  action  to 
establish  and  foreclose  a  mechanic's  lien  for  lumber,  it  appeared 
thatF.,  the  member  of  the  plaintiff  firm  who  transacted  all  the 
business  on  its  part,  had  subscribed  for  stock  in  the  defendant 
company,  and  had  taken  a  writing  directed  to  the  plaintiff  firm, 
wherein  the  defendant  agreed  to  take  its  pay  for  the  stock  so 
subscribed  in  lumber.  The  evidence  showed  that  the  defendant 
company,  when  it  made x  the  contract  and  ordered  the  lumber, 
understood  that  it  was  to  be  paid  for  by  the  stock  so  subscribed 
for ;  and  F.  testified  that  he  understood  that  it  was  optional  on  his 
part  whether  or  not  the  lumber  should  be  furnished  on  the  stock 
subscription,  but,  on  cross-examination,  he  confessed  that  he  sup- 
posed at  the  time  that  the  defendant  understood  that  the  lumber 
was  to  be  paid  for  in  stock.  Held  that  plaintiff  was  bound,  under 
section  8652  of  the  Code,  by  the  contract  .in  that  sense  in  which  he 
supposed  defendant  understood  it,  and  that*  there  could  be  no 
recovery.    Chicago  Lumber  Co,  v.  Tibbies  Manuf,  Co,,  869. 

6.  Letter  of  credit  :  construction.  Plaintiff  was  a  banker,  and 
held  two  notes  for  collection,  executed  by  P.  to  defendant,  and  by 
it  indorsed  to  other  holders,  who  had  sent  them  to  plaintiff  for  col- 
lection. One  of  them  came  due  Julv  6, 1885.  In  answer  to  a  letter 
from  P.,  defendant  wrote  him,  July  14,  1885,  as  follows:  **We 
do  not  know  what  notes  you  refer  to,  as  we  do  not  find  any  due 
just  at  present.  We  find  one  due  July  6,  that  we  discounted  in 
the  East,  but,  as  we  received  no  notice  of  non-payment,  we  pre- 
sume it  has  been  paid.  We  will,  of  course,  assist  you  in  taking 
care  of  any  of  the  paper  due  us,  and  inclose  a  bank  note  for  you 
to  sign,  and  you  may  draw  on  us  for  the  amount  of  the  note,  leas 

•  eight  per  cent,  for  tne  time  the  note  runs.'*  Held  that  this  letter 
did  not  authorize  P.  to  draw  on  defendant  for  the  note  of  July  6, 
1885.    Hodges  r.  Iowa  Barb  Steel  Wire  Co.,  65. 

7.  Settlement  of  action  :  consideration  :  parol  to  vary  writ- 
ing. Where  an  action  by  a  constable  against  a  county  was  pend- 
ing for  fees  for  services  in  criminal  cases,  and  it  was  compromised 
according  to  a  written  stipulation,  held  that,  in  a  subsequent 
action  based  on  the  same  services,  evidence  was  properly  rejected 
which  was  offered  to  §how  that  one  of  the  terms  exacted  of  plain- 
tiff in  the  compromise  was  that  he  should  resign  his  office  as  con- 
stable ;  since  that  condition  was  not  embraced  in  the  written 
agreement.    Potts  v,  Polk  County,  401. 

8.     : :  dispute  as  to  amount  due.    The  facts  that  such 

action  was  pending ;  that  plaintiff  therein  was  a  constable  in  a 
country  township ;  that  his  Election  was  irregular  and  his  title  to 
the  office  not  clear ;  and  that  the  fees  claimed  amounted  to  thirty- 
five  hundred  dollars,  which  he  pretended  to  have  earned  in  thir- 
teen months,  held  sufficient  to  show  that  the  demand  was  not  so 
absolutely  just  and  legal  that  a  compromise  of  it  was  without 
consideration.     Id, 

9.  Want  of  consideration:  estoppel.  A  party  to  an  executory 
contract  cannot,  after  having  voluntarny  performed  it  and 
received  its  fruits,  without  being  disturbed  in  their  enjoyment, 
set  up  the  want  of  consideration  in  the  contract.  ( Maxwell  v. 
Graves,  59  Iowa,  618.)  And  so,  where  plaintiff  quarried  stone 
from  a  quarry  supposed  to  belong  to  defendant,  but  to  which  it 
afterwards  appeared  that  defendant  had  no  title,  under  a  contract 
requiring  him  to  give  to  the  defendant  a  certain  percentage  of  the 
stone,  held  that  he  could  not,  while  in  the  unmolested  enioyment 
of  the  stone  quarried,  recover  of  defendant  for  the  stone  dfelivered 
under  the  contract,  on  the  ground  that  the  contract  was  without 
consideration.    Steel  v,  Sanchez,  507. 
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10.  Ordinances  :  construction  :  evidence  to  explain.  The  defend- 
ant city,  by  ordinance,  conferred  upon  plaintiff  certain  privileges, 
including  the  right  to  light  the  city  with  gas  at  a  certain  price, 
for  a  period  of  twenty  years  from  July  1,  1868.  It  was  provided 
in  the  same  ordinance  that  at  the  end  of  ten  years  from  said  date, 
or  of  each  succeeding  five  years,  the  city  should  have  the  privilege 
of  purchasing  all  of  plaintiff 's  property,  rights  and  privileges  at  a 
price  to  be  fixed  by  referees,  and  that  plaintiff  should  continue  to 
enjoy  all  its  privileges  until  such  purchase  should  be  made.  Held 
that  the  ordinance,  taken  as  a  whole,  conferred  upon  plaintiff  no 
privileges  which  ran  for  more  than  twenty  years  from  July  1, 
1868,  even  though  the  city  did  not  exercise  its  option  to  purchase ; 
and  that,  after  July  1,  1888,  plaintiff  could,  in  the  absence  of  any 
further  contract,  recover  only  the  reasonable  value  of  lighting 
iefendant's  streets.    Also,  held  that,  since  the  language  of  the 

,  ordinance  was  not  ambiguous,  parol  evidence  was  not  admissible 
to  explain  it.    Keokuk  Qaalight  Ca  v.  City  of  Keokuk^  137. 

11.  Unwarranted  change  of  parties.  Plaintiff  entered  into  an 
agreement  with  a  syndicate  composed  of  ten  persons  to  convey  to 
them  a  tract  of  land  for  a  certain  sum,  but  when  the  contract  was 
reduced  to  writing  one  of  them  refused  to  sign  it.  and  another,  by 
the  procurement  of  plaintiff  and  one  of  the  syndicate,  was  induced 
to  sign  it  as  one  of  the  syndicate,  but  this  was  done  without  the 
consent  of  the  other  eight  members  of  the  syndicate.  Held  that 
plaintiff  could  not  enforce  the  contract,  because  it  was  not  the 
contract  to  which  the  other  associates  consented.  (See  opinion 
for  citations.)    Crittenden  v.  Armour^  221. 

12.  :  AGENCY :   FRAUD.    A  land  agent  procured  an  option  to 

purchase  plaintiff  *s  land  for  twenty  thousand  dollars.  He  then 
organized  a  syndicate,  composed  of  himself  and  nine  others,  to 
purchase  the  land  from  plaintiff  for  twenty-two  thousand  dollars ; 
but  there  was  a  secret  understanding  between  him  and  plaintiff 
that  they  should  share  between  them  the  advance  of  two  thousand 
dollars.  When  the  contract  between  plaintiff  and  the  members 
of  the  syndicate  came  to  be  executed,  one  of  them  refused  to  sign 
it,  and  the  agent  procured  another  party  to  sign  it,  the  other  mem- 
bers  of  the  syndicate  not  consenting  to  such  change  in  its  member- 
ship, and  being  ignorant  of  the  arrangement  between  plaintiff  and 
the  agent  for  sharing  the  profits  of  the  transaction.  Held  that  the 
land  agent,  in  procuring  the  additional  signature,  was  the  agent 
of  plaintiff,  and  not  of  his  associates  in  the  syndicate,  and  that  the 
latter  were  not  bound  by  his  act,  while  the  plaintiff  was  ;  that  the 
act  was  a  fraud  upon  the  other  members  of  the  syndicate,  and 
avoided  the  contract.    Id, 

18.  Ultra  vires  contracts.    See  Corporations,  9. 

14.  Reformation  of.    See  Mortgages,  8. 

15.  Consideration  :  compounding  felony.    See  Mortgages,  5. 

16.  Passenger  ticket  :  nature  of.    See  Railroads,  14. 
Fob  contracts  of  particular  kinds,  see  appropriate  titles. 

COMPOUNDING  FELONIES. 

See  Mortgages,  5. 

CONTRIBUTORY  NEGLIGENCE. 

See  Personal  Injuries,  6  ;  Railroads,  passimi 
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CONVEYANCES. 

t'OR  COlTVEYANCES  OF  PARTICULAR  KINDS,  866  appr0priat6  titles. 

CORPORATIONS. 

1.  Attachment  of  corporate  property  by  officer  of  corpora- 
tion. Aq  officer  of  a  corporation,  w  ho  is  also  its  creditor,  ma  j 
attach  its  property  for  the  collection  of  his  debt,  though  he  knows 
of  its  failing  circumstances,  but  is  in  no  way  responsible  therefor, 
and  though  he  knows  that  his  attachment  will  precipitate  a  crisis 
in  its  affairs  ;  and  his  attachment  will  be  good  as  against  subse- 

•  Guent  attaching  creditors  and  mortgagees.     (  See  opinion  for  cases 
followed  in  principle.)    Rollins  v.  Shaver  Wagon  Co,,  880. 

2.  Insolvency  :  trust  deed  :  preferrino  creditors.  A  trust  deed 
made  by  an  insolvent  corporation,  and  conveying  nearly  all  its 
property,  is  not  void  on  the  ground  that  it  is  given  to  secure  only 
a  portion  of  its  creditors.  (See  Southern  White  Lead  Co  v.  Haas, 
73  Iowa,  404.)    Id, 

8.  The  same  :  fraudulent  combin  ation.  Such  deed  was  not  void 
as  being  the  result  of  a  fraudulent  combination,  simply  because 
the  final  decision  of  the  direc  tors  as  to  what  creditors  should  be 
secured  thereby  was  the  result  of  a  compromise.    Id. 

4, :  UNJUST  CLAIMS  INCLUDED.    Nor  was  such  deed  void  simply 

because  some  of  the  claims  attempted  to  be  secured  thereby  may 
have  been  unjust ;  other  secured  claims  being  unquestioned.  (See 
citations  in  opinion,)    Id. 

6.     :   authority  to   execute   deed.    Where   the   resolution 

authorizing  the  execution  of  the  deed  was  passed  at  a  meeting  of 
the  directors,  at  which  four  out  of  five  were  shown  bv  the  minutes 
to  be  present,  and  the  minutes  showed  that  two  of  them  voted  fur 
the  resolution,  and  that  one  of  them  voted  against  it,  and  that  it 
was  adopted,  but  the  president,  whose  vote  was  not  shown  by  tlie 
minutes,  signed  and  approved  them,  held  that  the  president  will 
be  presumea  to  have  voted  for  it,  and  that  it  must  ro  regarded  as 
duly  adopted.    Id. 

6.       :  COMPLAINT  OF  fraud  BY  SUBSEQUENT  CREDITORS.      Where 

in  such  case  the  notes  held  by  one  of  the  secured  creditors  were 
given  for  value,  the  other  creditors  could  not  demand  that  the 
amount  thereof  should  be  reduced  by  a  set-off  on  account  of  a 
transaction  which  took  place  before  they  became  creditors,  and 
which  they  claimed  was  m  fraud  of  the  corporation, — it  appearing 
that  the  corporation  could  not  have  assertea  any  claim  agamst  her 
on  account  thereof  when  the  trust  deed  was  made.    Id, 

7.  Powers:  surrender  of  stock.  When  not  prohibited  by  its 
articles  of  incorporation,  a  corporation  with  the  usual  powers  may 
contract  for  the  surrender  of  its  own  stock.  ( See  opinion  for  cita- 
tions.)   Id, 

8.  Preferring  creditors  :  relatives  of  directors.  A  trust  deed 
made  by  a  corporation  to  secure  preferred  creditors  cannot  be 
assailed,  as  to  one  of  the  creditors  secured,  on  the  ground  that  one 
of  the  directors  who  voted  for  it  was  her  husband,  and  another  her 
brother,  and  that  without  their  votes  it  could  not  have  been  made, 
since  a  director  may  even  vote  for  his  own  preference.  (See  cases 
cited  in  opinion.)    Id, 
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9.  Ultra- viRKS  cjontract:  right  of  stockholders  to  restrain. 
The  plaintiffs  in  these  cases  were  largely  interested  in  a  company 
organized  for  the  purt)ose  of  lighting  the  city  of  Iowa  City  with 
electricity.  The  defendant  gashght  company  had  no  authority  to 
engage  in  the  manufacture  and  sale  of  that  form  of  light,  hut  it 
nevertheless  entered  into  an  ultrorvires  contract  with  the  city  for 
that  purpose.  There  was  a  rivalry  between  the  two  companies, 
and  plaintiffs,  with  a  view  to  defeat  the  execution  of  the  ultra- 
vires  contract,  purchased  a  large  number  of  shares  of  the  stock  of 
the  gaslight  company,  which  the  president  thereof  (the  owner  of 
the  shares)  had  pledged  to  secure  a  loan,  and  which,  upon  his 
failure'to  redeem  them,  the  pledgee  sold  under  the  terms  of  the 
contract  of  the  loan.  The  ydtra-vires  contract  was  as  yet  wholly 
unexecuted.  Held  that  plaintiffs,  as  stockholders  by  virtue  of 
such  purchase,  had  the  right  to  enjoin  the  execution  of  the  ultra- 
vires  contract,  and  the  expenditure  of  any  money  in  reference 
thereto,  and  that  the  officers  of  the  gaslight  company  could  not 
defeat  that  right  by  refusing  to  transfer  the  stock  on  the  books  of 
the  company,  but  that  equity  would  compel  such  transfer,  and  the 
recognition  of  plaintiffs  as  the  owners  of  the  stock.  CarBonv, 
Iowa  City  Oaslight  Co, ,  688. 

See  Municipal  Corporations. 

COSTS. 

1.  Offer  to  confess  judgment:  refusau  Where  defendant,  after 
filing  answer,  served  notice  on  plaintiff,  offering  to  allow  judg- 
ment to  be  entered  against  himself  for  a  certain  sum,  '*  with  costs 
to  date ;  said  amount  to  be  a  full  settlement  of  the  above  cause," 
but  the  offer  was  refused,  and  the  case  proceeded  to  verdict 
and  judgment  for  plaintiff,  but  for  a  less  sum  than  that  offered, 
held  that,  under  section  2900  of  the  Code,  the  court  rightly 
rendered  judgment  against  plaintiff  for  the  costs  made  after  the 
offer  to  confess.  The  words,  **  said  amount  to  be  a  full  settlement 
of  the  above  cause."  did  not  constitute  a  condition  on  which  the 
offer  was  made,  only  the  legal  and  logical  consequence  of  its  accept- 
ance. (  Quinton  v.  Van  Tuyl,  80  Iowa,  554,  distinguished,)  DeLong 
V,  Wilson^  216. 

3.  Judgment  for  under  general  prayer  in  equity.  Where  a 
petition  in  equity  prays  for  '*  such  other  relief  as  equity  will 
allow,"  and  the  plaintiff  prevails,  judgment  is  properly  rendered 
against  defendant  for  costs,  without  a  special  prayer  therefor. 
(See  Hoskins  v,  Rowe,  61  Iowa,  IdO.)    Searlev,  Fairbanks,  807. 

8.  Apportionment  :  when  allowable.  Where  plaintiff  *s  action 
was  founded  upon  a  great  many  different  items,  and  he  was 
defeated,  upon  the  evidence,  as  to  most  of  them,  it  was  proper  for 
the  court  to  tax  half  the  costs  to  him.  ( See  Code,  sec.  293iB,  and 
cases  cited  in  opinion.)    Potts  v.  Polk  County,  401. 

See  Practice  in  Supreme  Court,  18-20. 

COUNTIES. 

1.  Defective  bridges  :  diligence  in  obstructing  travel  over.  In 
an  action  for  damages  caused  by  the  falling  of  an  unsafe  county 
bridge  while  plaintiff  was  crossing  it,  held  that,  if  defendant 
cau£^  the  bridge  to  be  obstructed  by  suitable  barriers,  which  had 
been  removed  at  the  time  of  the  accident  without  the  knowledge 
or  consent  of  defendant  or  its  agents,  then  the  defendant  was  not 
liable,  unless  there  was  sufficient  time  after  the  removal  of  the 
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barriers,  and  before  the  accident,  for  the  defendant,  in  the  exercise 
of  ordinary  care  and  vigilance,  to  have  discovered  the  fact  and  to 
have  caused  the  barriers  to  be  replaced.  (  See  opinion  for  cases 
distinguished  and  followed.)     Weirn  v.  Jones  County,  851. 

2.  Liability  for  damage  by  breaking  of  bridge  under  steam 
THRESHER.    See  Bridges,  1.   . 

CRIMINAL  LAW 

1.  Assault  :  intent  to  commit  great  bodily*  injury  :  indictment. 
An  indictment  which  charges  that  the  defendant  did/' make  an 
assault  upon  one  H.,  with  intent  *  *  *  to  strike  and  bruise, 
and  did  inflict  upon  the  person  of  said  H.  a  great  bodily  injury." 
is  insufficient  to  charge  an  assault  with  intent  to  commit  great 
bodily  injury,  since  it  does  not  in  words  charge  more  than  an 
intent  to  strike  and  bruise, — an  intent  which  may  exist  in  the  case 
of  a  simple  assault  or  assault  and  battery, — and  the  great  bodily 
injury  alleged  to  have  been  committed  may  have  been  in  excess 
of  the  attempt.  [Robinson,  J.,  and  Rothrock,  C.  J.,  dissenting,^ 
State  V,  Clark,  517. 

2.  Burglary:  indictment:  ownership  of  house.  In  an  indict- 
ment for  burglary,  an  averment  that  the  house  entered  was  a 
dwelling-house  belonging  to  one  F.  sufficiently  charges  the  owner- 
ship of  the  house.    State  v.  Fox,  312. 

8.    : :  intent:  duplicity.    An  indictment  for  burglary 

is  not  bad  because  it  alleges  two  unlawful  purposes  on  the  part  of 
the  defendant  in  entering  the  house,  since  the  intent  does  not 
constitute  the  crime,  though  it  is  an  essential  ingredient  of  it.    Id, 

4.     :  IN  night-time  :  presumption  of  unlawful  purpose.    An 

'  instruction  that  if  defendant  broke  and  entered  the  dwelling- 
house  of  another  in  the  night-time,  the  presumption  would  arise 
that  he  did  so  with  the  intention  of  committing  a  public  offense, 
but  that  such  presumption  might  be  overcome  by  evidence,  is 
approved.     ( See  opinion  for  citations.    Id. 

6.     :  EVIDENCE  TO  SUPPORT  VERDICT.    Where  the  breaking  and 

entering  were  proved,  and  defendant  was  clearly  identified  while 
in  the  house,  and  his  intent  to  commit  a  felony  was  established  by 

Presumptions  of  law  arising  upon  the  facts  of  the  case,  a  verdict 
nding  defendent  guilty  of  burglary  was  supported  by  the  evi- 
dence.   Id. 

6.  Houses  of  ill-fame  :  reputation  :  evidence.  In  a  prosecution  for 
keeping  a  house  of  ill-fame,  a  witness  may  testify  as  to  the  repu- 
tation of  the  house,  though  his  information  is  obtained  from  non- 
resident traveling  men  accustomed  to  visit  the  city  where  the 
house  is  located.    State  v.  Lee,  75. 

7.     : .    In  such  case,  where  witnesses  testified  that  the 

house  in  question  did  not  have  the  reputation  of  a  house  of  ill- 
fame,  it  was  proper,  on  cross-examination,  to  ask  them  whether 
thev  were  married  men  ;  what  interest  they  had  in  lewd  women 
and  houses  of  ill-fame  ;  whether  they  had  sons  old  enough  to  visit 

.  such  places ;  whether  they  had  talked  with  others  in  regard  to 
such  houses ;  and  similar  questions, — for  the  purpose  of  snowing 
that  the  occupations,  habits,  interests  and  relations  of  such  wit- 
nesses were  such  as  that  they  would  not  be  apt  to  hear  of  the 
character  of  the  house  in  question.    Id. 
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8.   :  CONSTRUCTION  OF  HOUSE:  ALL  USED  FOR  ONE  PURPOSE. 

Where  the  house  in  question  consisted  of  two  stories,  connected  by  a 
stairway  on  the  outside,  and  on  the  inside  by  an  elevator  by  which 
liquors  were  conveyed  from  the  first  to  the  second  story,  and  the 
firet  floor  was  divided  into  three  rooms, — one  used  for  a  billiard 
room,  one  for  a  saloon,  and  one  for  various  purposes ;  and  the 
second  story  comprised  two  rooms, — one  used  for  a  drinking  and 
gaming  room,  and  the  other  for  a  bedroom ;  but  all  were  used 
and  controlled  by  defendant  in  his  business,  and  the  evidence 
tended  to  show  that  both  stories  were  frequented  by  men  and 
women  of  lewd  character,  held  that  the  court  rightly  refused  to 
compel  the  state  to  elect  as  to  which  story  it  would  charge  with 
being  a  house  of  ill-fame.    Id, 

9. :  KEEPINO  FOR  PROFIT  NOT  NECESSARY.    It  is  not  necessary, 

under  the  statute,  in  a  prosecution  for  keepii}g  a  house  of  ill-fame, 
to  show  that  it  was  kept  by  defendant  for  purposes  of  gain.    Id, 

10. :   EVIDENCE  :  PROOF  OF  BAD  REPUTATION  NOT  ESSENTIAL.       In 

such  case  it  is  not  necessary  for  the  state  to  prove  that  the  general 
reputation  of  the  place  is  bad,  if  the  testimony  shows  that  it  is  in 
fact  a  house  of  ill-fame,  or,  what  is  the  same  thing,  a  bawdy- 
house.  Chapter  142,  section  4,  Laws  of  1884,  making  evidence  of 
bad  reputation  competent  in  such  cases,  does  not  have  the  effect 
to  make  it  necessary ;  t.  6.,  it  does  not  change  the  body  of  the 
crime.  (  See  opinion  for  a  full  discussion  upon  the  authorities.)  Id, 

11. :  INSTRUCTIONS  AS  TO  USES  OF  HOUSE.    In  such  caso  the  court 

instructed,  in  substance,  that  in  order  to  find  defendant  guilty  the 
.  jury  must  find  that  the  place  in  question  was  resorted  to  for  the 
purposes  of  prostitution  or  lewdness,  and  that  a  single  act  of  illicit 
intercourse  in  the  house,  or  any  number  of  acts  with  the  proprietor 
alone,  would  not  make  the  place  a  house  of  ill-fame,  but  that  it 
must  have  been  used  for  that  purpose  more  than  once  by  bthers 
than  the  proprietor.  Held  a  sufficient  statement  of  the  law  that 
the  house  must  have  been  resorted  to  for  the  purposes  of  prostitu- 
tion or  lewdness.     Id. 

12.  Larceny  of  cattle:  evidence.  On  a  trial  for  the  larceny  of 
cattle,  where  there  was  testimony  tending  to  show  that  defendant, 
a  single  man,  made  his  home  at  his  father's  house,  it  was  proper 
to  allow  the  owner  of  the  cattle  to  testify  that  he  found  them  at 
defendant's  father's, — such  testimony  being  competent  to  show  not 
only  that  defendant  had  possession  of  the  cattle,  but  also  as  bearing 
on  the  question  whether  they  had  strayed  or  were  stolen.  State  v. 
Van  Winkle,  15. 

18.   :  INSTRUCTION.    In  such  case  an  instruction  that,  even  if 

the  cattle  were  found  at  defendant's  father*8,  and  that  was  defend- 
ant's home,  this  would  not  put  them  in  defendant's  possession 
unless  he  exercised  control  over  them  under  a  claim  of  right,  was 
not  prejudicial  to  defendant.    Id, 

14.   :  EVIDENCE.    In  such  case  the  owner  of  the  stolen  cattle 

testified  that  he  had  two  other  cows  taken  at  the  same  time,  which 
he  found  soon  afterwards  at  a  neighbor's ;  and  another  neighbor 
testified  to  seeing  these  cows  at  his  place  the  next  morning  after 
he  had  seen  defendant  pass  in  the  evening.  Held  that  this  testi- 
mony was  competent  to  show  that  the  cattle  had  not  strayed,  but 
were  stolen,    id. 

Vol.  80—61 
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15.   :  BADGES  OF  OUILT  :  INSTRUCTION.    In  such  case,  where  the 

evidence  tended  to  show  that  defendant  left  the  state  on  the  day 
the  officers  were  searchinfc  for  the  cattle,  and  after  the  arrest  of 
his  codefendant.  and  that  he  left  on  a  false  pretense,  and  when 
arrested  he  denied  his  name  to  the  officer,  held  that  there  was 
sufficient  evidence  to  warrant  the  instruction  that,  if  shortly  after 
the  commission  of  the  crime  charged  defendant  fled  from  the  state 
to  avoid  arrest,  or,  when  arrested,  he  denied  his  name  and  identity 
for  the  purpose  of  evading  justice,  such  facts  were,  unless  properly 
explained,  prima-facie  indications  of  guilt.    Id. 

16.  Manslaughter  :  evidence  to  support  verdict.  Upon  an  indict- 
ment for  murder,  defendant  was  convicted  of  manslaughter.  It 
was  admitted  that  he  killed  the  deceased,  and  upon  the  defenses 
of  accident  and  self-defense  the  evidence  ( see  opinion )  was  con- 
flicting. Held  that  this  court  could  not  reverse  the  judgment  on 
the  ground  that  the  verdict  was  not  supported  by  the  evidence. 
State  V,  Sterrett,  609. 

17.  :  instruction  as  to  lower  degrees  op  offense.    Where, 

upon  an  indictment  for  murder,  it  was  conceded  all  through  the 
trial  that  the  deceased  was  killed  by  the  discharge  of  defendant's 
pistol,  held  that  defendant  was  guilty  of  manslaughter,  or  not 
guilty  of  any  crime,  and  that  the  court  rightly  instructed  the  jury 
that  they  should  find  the  defendant  guilty  of  manslaughter,  or  not 
guilty,  without  instructing  as  to  lower  grades  of  the  offense.  (See 
opinion  for  citations.)    Id. 

18.  :  self-defense  :  instructions  as  to  defendant's  physical 

CONDITION.  Where,  in  such  case,  the  court  instructed  the  jury 
that,  in  determining  the  guilt  or  innocence  of  the  defendant  and 
the  question  of  self-defense,  it  was  proper  that  they  should  con- 
sider the  condition  of  his  health,  the  place  where  the  shooting 
occurred,  the  size  and  age  and  relative  strength  of  the  parties 
( both  of  whom  were  boys ),  and  the  evidence  that  the  defendant 
was  at  the  time  suffering  from  fever,  and  pain  in  the  head  and 
side,  it  was  not  error,  in  another  instruction,  to  direct  that,  not- 
withstanding his  physical  condition,  if  he  inflicted  the  mortal 
wound,  he  was  guilty  of  manslaughter,  if  he  was  not  acting  in 
reasonable  self-defense.    Jd,  ^ 

19.  :  DEADLY  WEAPON :  WHAT  IS.    There  was  no  error  in  the  trial 

court's  assumption  that  a  twenty-two  caliber  pistol  is  a  deadly 
weapon.    Id, 

20.    :    EXTENUATING   CIRCUMSTANCES:    REDUCTION    OP    SENTENCE. 

In  this  case,  where  defendant,  a  schoolboy,  was  convicted  of 
manslaughter  for  shooting  his  friend  and  schoolmate,  and  sen- 
tenced to  imprisonment  for  two  years,  this  court,  while  it  can  find 
no  legal  ground  for  reversing  tlie  judgment,  in  view  of  the  exten- 
uating circumstances  ( see  opinion),  reduces  the  sentence  to  six 
months.    Id. 

21.  Murder:  evidence.  On  a  trial  for  murder,  it  appeared  that 
defendant  killed  deceased  in  a  quarrel  about  the  ownership  of  a 
dog,  which  defendant  claimed  he  bought  of  W.  It  appeared  from 
defendant's  evidence  that  at  one  time  when  the  aog  was  in 
deceased's  possession  he  allowed  the  wife  of  W.  to  take  it  away, 
from  which  it  was  inferred  that  deceased  did  not  own  the  dog. 
Held  that,  for  the  purpose  of  rebutting  this  inference,  it  was  com- 
petent for  the  state  to  show  that  the  deceased  at  the  time  had  said 
that  tJie  reason  he  allowed  Mrs.  W.  to  take  the  dog  was  because 
she  was  not  in  a  condition  to  quarrel.    Utate  v.  Perigo^  87. 
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22.  : :  dyino  declarations.    Dying  declarations,  to  be 

admissible,  must  be  restricted  to  the  act  of  killing,  and  to  the 
circumstances  immediately  attending  it,  and  forming  a  part  of 
the  res  gestce^  and  roust  relate  to  facts,  and  not  to  mere  matters 
of  opinion.  Accordingly,  the  statement  made  by  deceased  to  the 
witness.  **It  is  pret^  hard  to  go  through  the  whole  war  and 
come  home,  and  be  murdered  on  my  farm,"  and  declarations 
made  by  him  at  the  same  time  in  regard  to  threats  uttered  against 
him  by  defendant  a  year  or  so  before  were  properly  admitted.   Id, 

23.  :  REASONABLE  DOUBT  :  INSTRUCTION.    An  instruction,  which. 

directs  the  jury  that,  if  a  fair  examination  of  all  the  evidence 
raises  a  reasonable  doubt  of  defendant's  guilt,  they  should  acquit, 
is  correct,  as  against  defendant's  claim  that  he  should  be  acquitted 
if  a  fair  examination  of  the  evidence  fails  to  remove  reasonable 
doubts  of  his  guilt  from  their  minds.    Id, 

24.  :  INSTRUCTIONS  AS  TO  LESSER   OFFENSES.      Where  it  was 

shown  that  defendant  killed  decedent,  and  he  was  put  on  trial  for 
murder  in  the  second  degree,  and  there  was  no  evidence  whatever 
on  which  to  base  a  verdict  of  guilty  of  any  offense  lower  than 
manslaughter,  held  that  the  court  rightly  limited  the  inquiries  of 
the  jury  to  murder  in  the  second  degree  and  manslaughter.  (  See 
opinion  for  citations.)    Id. 

25.   :  iNSTRUcnoN  as  to  manslaughter.    In  such  case,  where 

it  was  possible  for  the  jury,  after  ^considering  all  the  testimony,  to 
have  a  reasonable  doubt  as  to  defendant's  guilt  of  murder  in  the 
second  degree,  the  court  properly  instructed  bs  to  the  lesser 
crime  of  manslaughter.    Id. 

26.   :  DEFINITION  OF  MANSLAUGHTER.     On  a  trial  for  murder, 

where  an  instruction  as  to  manslaughter  was  proper,  it  was  not 
error  to  give  a  full  definition  of  that  term,  including  involuntary 
manslaughter,  though  there  was  no  pretense  or  evidence  that  the 
killing  in  question  was  of  that  character ;  for  the  instruction 
could  not  have  been  misunderstood  to  defendant's  prejudice.     Id. 

27.   :  EVIDENCE :  RES  GEST^.    On  a  trial  for  murder  it  appeared 

that  the  deceased  and  one  R.  were  sitting  in  front  of  a  store,  when 
defendant's  wife  passed,  and  made  some  remark  which  induced 
the  deceased  to  follow  her ;  that  he  overtook  and  was  walking 
with  her,  when  defendant  came  up  and  engaged  in  an  affray  with 
the  deceased,  wherein  the  fatal  stab  was  given.  R.  was  permitted 
to  testify  that  after  the  woman  had  pass  ed  he  asked  deceased  if 
he  knew  her,  and  he  said  he  did  not,  but  was  going  to  see  what 
she  wanted, — would  not  go  far,  and  would  be  back  ;  whereupon  he 
followed  her.  Held  that  this  was  properly  admitted  as  a  part  of 
the  res  gestce.  (  See  State  v.  Cross,  68  Iowa,  186.)  State  v.  Peffers, 
580. 

28.  — '■ — : :  character  of  deceased  :  special  acts.    In  such 

case,  defendant,  having  been  permitted  to  show  the  general  repu- 
tation of  deceased  as  to  being  quarrelsome,  evidence  of  particular 
facts,  such  as  that  he  had  been  convicted  of  assault  and  battery, 
of  intoxication,  and  of  having  used  vulgar  and  profane  language 
on  the  street  in  the  presence  of  ladies,  was  properly  excluded. 
( See  State  v.  Abarr,  89  Iowa.  189  ;  State  v.  Abrams,  2  Iowa,  676.) 
Id. 

29.  :  defining  grades  of  offense  :  punishment.    On  a  trial 

for  murder  the  court  defined  murder  of  the  first  and  secopd 
degrees,  giving  the  punishment  for  each,  and  then  defined  man- 
slaughter, adding,  **  and  is  punishable  by  imprisonment  in  the 
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penitentiary  not  exceeding  eight  years,"  but  omitting  the  other 
words  of  the  statute,  **and  by  fine  not  exceeding  one  thousand 
dollars."  The  jury  found  defendant  guilty  of  murder  in  the 
second  degree.  Held  that,  since  it  was  not  the  province  of  the 
jury  to  determine  defendant's  punishment  for  the  crime  of  which 
they  found  him  guilty,  nor  for  any  lower  grade  of  offense,  had 
they  found  him  guilty  of  it,  the  omission  was  in  no  way  prejudi- 
cial.   Id. 

80.    :  SECOND  DEGREE  :  EVIDENCE  TO  SUPPORT  VERDICT.      Although 

the  evidence  of  a  motive  on  the  part  of  defendant  in  this  case  to 
injure  the  deceased,  and  of  premeditation,  is  not  strong,  held  that 
there  was  enough  ( see  opinion )  to  sustain  a  verdict  of  guilty  of 
manslaughter.     Id. 

81.  Resisting  officer:  indictment.  In  an  indictment  for  the  crime 
of  resisting  an  officer  while  attempting  to  make  a  proper  disposi- 
tion of  a  person  under  arrest,  it  is  not  necessary  to  state  the  name 
of  the  arrested  person.    State  v,  Qarrett,  589. 

82.     :  evidence  :  GUILT  OF  party  arrested,    a  conviction  for 

resisting  an  officer  while  arresting  another  for  the  violation  of  a 
city  ordinance  cannot  be  avoided  on  the  ground  that  the  ordinance 
and  the  guilt  of  the  person  arrested  are  not  proved.    (See  Mont- 

.  gomery  v,  Sutton,  58 Iowa,  701 ;  67  Iowa,  498.)    Id, 

88. :  EVIDENCE  TO  SUPPORT  VERDICT.    The  evidence  in  this  case 

considered  (see  opinion X  and  held  sufficient  to  support  a  verdict 
of  guilty  of  resisting  an  officer  while  convening  a  prisoner  to  jaiL 
Id, 

m 

84.  Evidence  :  impeachment  :  privileged  communicatiosis.  Defend- 
ant's wife  was  arrested  for  the  murder  for  which  he  was  tried, 
and  while  under  aiTest  she  testified  before  the  coroner's  jury,  but 
she  did  so  freely,  knowing  that  she  had  the  right  to  decfine  to 
answer  the  questions  put  to  her.  iShe  was  also  a  witness  on  the 
trial  of  her  husband,  when,  for  the  purpose  of  impeachment,  she 
was  asked  whether  she  did  not  testify  to  certain  facts  before 
the  coroner.  Held  that  the  question  was  a  proper  one,  and  that 
the  matter  sought  to  be  proved  was  not  privileged.  (  See  State  v. 
Teeter,  69  Iowa,  719.)    State  v.  Peffers,  680. 

85.   :  .    It  is  competent,  for  the  purpose  of  impeaching 

defendant*s  witnesses,  to  call  the  justice  of  the  peace  before  whom 
the  preliminary^  examination  was  held,  and  others  who  were  then 
present,  to  testify  as  to  what  such  witnesses  stated  at  such  exam- 
ination.   State  V,  Van  Winkle,  15. 

86.    :    SELF-CRIMINATION    OF    CODEFENDANT  :     PERSONAL    BIGHT: 

waiver.  Where  one  jointly  indicted  with  defendant  testified 
before  the  grand  jury  to  what  he  knew  about  the  alleged*  crime, 
held  that  he  could  not  upon  the  trial  of  the  indictment,  refuse  to 
testify,  on  the  ground  that  he  might  thereby  criminate  himself. 
Also,  held  that,  even  though  he  was  yrongfully  compelled  to 
testify,  the  defendant  could  not  complain  thereof,  as  the  privilege 
was  personal  to  the  witness. 

^7. :  alibi:  burden  of  proof:  instruction.  Where  defend- 
ant relied  upon  an  alibi  the  court  instructed  as  follows :  *'  The 
burden  of  proof  is  on  the  stale  to  establish  beyond  a  reasonable 
doubt  that4;he  larceny  charged  was  in  fact  committed.  But  if  the 
state  haj9  made  this  proof,  then  the  burden  of  proof  is  on  the 
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defendant  to  establish  by  the  weight  or  preponderance  of  the  evi- 
idence  bis  defense  of  cUwi,  But  if  the  entire  evidence  upon  the 
whole  case  raises  a  reasonable  doubt  as  to  defendant's  guilt,  then 
you  should  acquit  him."  Held  that  the  instruction,  when  taken 
together,  properly  placed  upon  the  state  the  burden  of  proving 
defendant  s  guilt.    Id. 

88. :    CORROBORATION   OF   ACCOMPLICE  :    QUESTIONS    FOR   COURT 

AND  JURY.  Under  Code,  section  4559,  providing  that  a  defendant 
shall  not  be  convicted  upon  the  evidence  of  an  accomplice  unless 
it  is  corroborated  by  such  '*  other  evidence  as  shall  tend  to  connect 
defendant  with  the  commission  of  the  offense,*'  the  question 
whether  there  is  such  corroborating  evidence  to  go  to  the  jury  is 
one  for  the  court,  but  it  is  for  the  jury  to  determine  its  weight ; 
and  in  this  case  held  that  there  was  evidence  of  that  kind  (see 
opinion )  proper  to  be  submitted  to  the  jury,  and  that  it  was  suffi- 
cient to  justify  a  verdict  of  guilty.    Id, 

89. '  Imprisonment  :  amendinq  judgment  :  effect.  Where  defendant 
in  a  criminal  case  was  sentenced  to  pay  a  fine,  and  in  default 
thereof  to  be  imprisoned  until  the  fine  was  paid,  and  at  the  next 
term  of  the  court,  upon  motion  of  the  county  attorney,  and  with- 
out notice  to  the  defendant,  the  court  so  amended  the  judgment 
as  to  limit  the  imprisonment  to  one  day  for  every  $8. 83  of  the  fine, 
held  that  the  amendment  was  void,  but  that  it  did  not  avoid  the 
original  judgment.    Eisner  v.  Shrigley,  80. 

40.  Judgment:  failure  to  fix  time  of  imprisonment:  habeas 
CORPUS.  The  judgment  in  such  case  was  not  void,  but  only  erro- 
neous, on  account  of  its  failure  to  fix  the  limit  of  defendant's 
imprisonment ;  for  the  law  fixes  such  limit,  beyond  which  defend- 
ant could  not  be  imprisoned,  notwithstanding  the  language  of  the 
judgment.  And,  under  section  8483  of  the  Code,  which  provides 
that  habeas  corpus  will  not  lie  to  question  the  action  **  of  a 
court  or  judge  when  acting  within  their  legitimate  province,  and 
in  a  lawful  manner,"  hela  that  the  judgment  in  question  could 
not  be  reviewed  upon  proceedings  in  habeas  corpus,  on  account  of 
its  failure  to  state  the  limit  of  imprisonment.  ( See  opinion  for 
citations.)    Id, 

41.  Liquor  nuisance:  judgment  :  fine  :  imprisonment  :  construc- 
tion. Upon  an  indictment  for  a  liquor  nuisance,  the  defendant 
was  sentenced  to  pay  a  fine  and  costs,  including  an  attomev's  fee, 
and  judgment  was  rendered  therefor,  which  was  made  a  lien  on 
the  property  used  in  the  unlawful  business,  and  the  decree  pro- 
vided for  a  special  execution  for  the  sale  of  such  property,  and  lor 
a  genei'al  execution  for  any  unpaid  balance,  it  then  provided 
that  in  default  of  the  payment  of  the  fine  a  warrant  should  issue 
for  the  commitment  of  defendant,  and  that  he  should  be'lmpris- 
oned.  Held  that  the  judgment,  fairly  construed,  meant  that  the 
defendant  should  pay  the  fine  or  stand' committed,  and  that  the 
claim  that  it  meant  that  he  should  be  committed  only  after  other 
means  for  the  collection  of  the  judgment  were  exhausted,  and  then 
only  for  the  balance  found  due,  could  not  be  sustained.    Id. 

42.  Verdict:  defect  not  fatal.  Where  the  court  instructed  the 
jury,  *•  If  you  find  the  defendant  guilty,  the  form  of  your  verdict 
will  be,  *  We,  the  jury,  find  the  defendant  guilty  as  charged  in  the 
indictment,*  '*  and  the  verdict  as  returned  was  in  that  form,  except 
that  it  omitted  the  word  '*  find^"  held  that  the  defect  was  not  fatal, 
under  section  4464  of  the  Code,  which  provides  that  the  general 
verdict,  on  the  plea  of  not  guilty,  is  either  ''guilty"  or  not 
"guUty."    State  v,  Lee,  76. 
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48.  S178PEN8ION  OF  EXECUTION  BY  JUDGE.    See  Intoxicating  Liquors,  10. 

a.  For  offenses  against  the  statutes  for  the  supfression  of 
INTEMPERANCE,  see  Intoxicating  Liquors. 

DA.MAGES. 

1.  Exemplary  damages.    See  Attachment,  0. 

2.  Measure  of.    See  Insurance,  8. 

DEEDS. 

1.  Construction  :  repugnant  grants,  m.  executed  a  conveyance 
as  follows  :  *'  I  convey  unto  Anna  M.  and  her  children  and  joint 
heirs  with  her  and  myself  and  Marcelley  M.  and  EJla  M.  *  *  * 
the  following  described  real  estate."  Anna  M.  was  the  third  wife 
of  the  grantor,  by  whom  he  had  two  children,  and  Marcelley  and 
Ella  M.  were  children  of  M.  by  a  second  wife.  Held  that  the 
words  *^  joint  heirs  with  her  and  myself"  were  intended  to  show 
what  children  of  Anna  were  to  take  after  her,  but  that,  under  the 
ruling  in  Pierson  v,  Lane^  60  Iowa,  60,  and  Case  v,  Dwire,  60  Iowa. 
412,  they  took  nothing,  and  that  the  land  went  in  equal  shares  to 
Anna,  Marcelley  and  Ella.    Broliar  v.  Marquis^  49. 

3.  Absolute  on  face— conditional  in  fact  :  evidence  to  prove. 
Under  the  rule  that  a  deed  absolute  on  its  face  may  be  shown  by 
parol  to  have  been  intended  merely  as  a  mortgage,  it  was  proper, 
m  this  action  to  enjoin  the  sale  of  land  upon  execution  against 
plaintiff 's  daughter,  who  held  under  a  deed  from  the  plaintifif,  to 
admit  parol  testimony  to  prove  that  the  conveyance,  though  abso- 
lute in  form,  was  upon  condition  that  the  daughter  was  to  board, 
clothe  and  care  for  plaintiff  during  life,  and  upon  failure  so  to  do, 
or  if  plaintiff  should  become  dissatisfied  and  leave  the  daughter, 
the  tatter  should  reconvey  to  her.  But  it  is  another  rule  in  such 
cases  that  the  evidence  must  be  clear  and  satisfactory,  in  ord^r  to 
avoid  the  absolute  effect  of  the  deed  ;  and  the  evidence  in  this  case 
( see  opinion )  held  to  be  insufficient.  ( See  opinion  for  citations  upon 
rules  of  law  involved.)    Langer  v.  Meservey,  158. 

8.  Conditions  :  breach  :  evidence.  Plaintiff  conveyed  to  defendant 
his  farm,  reserving  certain  rooms  in  the  dwelling-house  for  his  own 
use.  The  conveyance  was  upon  the  conditions  that  defendants 
should  board  plaintiff,  do  his  washing  and  mending,  and  furnish 
him  a  pleasant  home  during  his  natural  life.  Plaintiff  brings  this 
action  to  set  aside  the  conveyance  on  the  ground  that  the  conditions 
were  not  complied  with  ;  but  it  appearing  from  the  evidence  that 
plaintiff  had  no  ground  of  complaint  in  this  respect,  except  that 
his  home  was  not  made  pleasant,  and  that  the  fact  that  it  was  not 
made  pleasant  was  the  result  of  his  own  bad  disposition  and  mis- 
conduct, held  that  his  petition  was  properly  dismissed.  I^onard  o. 
Smith,  194. 

4.  When  wife  need  not  join.    See  Tax  Sale  and  Deed,  0. 

5.  Covenants  of  warranty:  buying  in  paramount  title.  See 
Vendors  and  Purchasers,  6. 

See  Easements,  L 

DEPOSITIONS. 

1,  Irregularities  waived  by  agreement.  A  motion  to  sDppress 
depositions  on  the  grounds  that  it  did  not  appear  therefrom  that 
the  witnesses  were  sworn,  that  the  depositions  were  not  properly 
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certified,  and  that  one  of  them  was  not  sijinied,  was  properly  over- 
ruled, where  the  parties  had  stipulated  that  one  B.  should  act  as 
commissioner  in  lieu  of  a  notary  public ;  that  the  witnesses  should 
be  sworn  by  competent  authority,  and  that  B.  should  take  the  depo- 
sitions on  the  type-writer ;  and  that,  when  taken  in  this  way,  and 
filed,  they  should  have  the  same  effect  as  if  taken  in  the  ordinary 
manner.    Shoemake  v.  Smith,  655. 

2.  Presence  of  parties  or  agents  :  certificate.  Section  3738  of 
the  Code  provides  that,  '*  where  a  deposition  is  taken  upon  inter- 
rogatories, neither  party,  nor  his  a^ent  or  attorney,  shall  be  pres- 
ent at  the  examination  of  a  witness,  unless  both  parties  are  present 
or  represented  by  an  a^ent  or  attorney,  and  the  certificate  shall 
state  such  fact  if  party  or  agent  is  present."  Held  that,  where 
neither  party  nor  agent  is  present,  it  is  not  necessary  for  the  notary 
to  certify  that  fact,  but  that  it  will  be  presumed,  where  the  certif- 
icate is  silent  on  the  subject.  (^  Sheriff  v,  J3?(Z/,  37  Iowa,  175, 
distinguished.')     Turner  v.  Hardin,  691. 

8.  Irregularity  :  motion  to  suppress  :  too  late.  Where  deposi- 
tions were  filed,  and  notice  thereof  given  by  the  clerk,  Februarv 
14,  and  the  term  at  which  the  cause  was  tried  commenced  March 
4.  held  that  a  motion  to  suppress  for  an  irregularity,  filed  March 
32,  was  too  late,  and  was  properly  overruled.  (See  CJode,  sec. 
3751,  as  amended  by  chap.  26,  Laws  of  1878.)    Id, 

4.     Stipulation  in  lieu  of.    See  Intoxicating  Liquors,  11. 

DIVORCE. 

Dksertion  :  LACK  OF  AFFECTION.  A  wife  Cannot  justify  her  desertion 
of  her  husband,  so  as  to  avoid  a  decree  of  divorce  based  on  such 
desertion,  on  the  ground  merely  that  her  husband  does  not  love 
her,  or  on  any  other  ground  which  would  not  authorize  an  action 
for  a  divorce  on  her  part.  (  See  opinion  for  citations.)  Taylor  v, 
Taylor,  29. 

DOMESTIC  RELATIONS. 
See  Husband  and  Wife  ;  Parent  and  Child. 

DOMICILE. 
Evidence  to  prove.    See  Taxation,  1. 

DOWER. 

1.  When  wife  need  not  release.    See  Tax  Sale  and  Deed^  6. 

2.  Election  to  take  homestead  in  lieu  of.  See  Estates  of  Deced- 
ents, 10,  11. 

3.  Election  to  take  bequest  in  lieu  of.    See  Wills,  2. 

EASEMENTS. 

CONVETENCE    OF  RIGHT    TO    WATER  AND    WATER-WAY  :  CONSTRUCTION  : 

INTERFERENCE.  Defendant's  grantor  conveyed  to  plaintiff  the 
right  to  perpetually  receive  the  water  from  a  certain  spring  on  the 
land  of  the  former,  and  the  right  to  dig  and  keep  open  a  trench 
over  the  land  of  the  former  to  convey  the  water  to  the  adjoining 
land  of  plainti£f .  The  evidence  showed  that  on  the  lemd  of  the 
grantor  of  the  easement  there  was  a  bog  covering  from  a  fourth 
to  a  half  of  an  acre,  and  that  it  was  rudely  walled  at  a  point 
where  the  water  fiowed  from  it,  and  that  this  walled  place,  and 
not  the  whole  bog,  was  what  was  meant  by  the  *'  spring^'  referred 
to  in  the  conveyance.    Held — 
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(1)  That  the  conveyance  did  not  require  the  grantor  nor  the 
defendant,  his  grantee  of  the  land,  to  keep  the  ditch  open 
which  plaintiff  dug  from  the  spring  to  his  land,  nor  to 
refrain  from  using  the  land  for  any  of  the  ordinary  pur- 
poses, and  that  defendant  was  not  liable  to  plaintiii  by 
reason  of  his  using  the  land  for  the  pasturage  of  cattle  and 
swine,  whereby  the  ditch  was  trampjed  and  partially  filled, 
and  the  water  therein  polluted,  diminished  and  impeded  in 
its  flow. 

(2)  That  defendant  was  not  liable  for  any  acts  in  relation  to  the 
bog  which  did  i^ot  diminish  the  flow  of  the  water  from  the 
**  spring,"  as  understood  by  the  parties  to  the  conveyance  at 
the  time  it  was  executed .    Joslin  v.  Sonea,  584. 

EQUITY. 

1.  Issues  triable  in  :  test  of.    See  Practice,  3. 

2.  Cancellation  op  note  :  grounds  of.    See  Promissory  Notes,  11. 

3.  Reformation  of  contracts.    See  Mortgages,  3. 

ESTATES  OF  DECEDENTS. 

1.      No  ADMINISTRATION  :   LIMITATION  :  TITLE  TO  PERSONALTY.     Where 

the  five  years  prescribed  by  section  2367  of  the  Code  for  granting 
administration  had  expired,  and  the  evidence  justified  the  conclu- 
sion that  the  debts  of  the  decedent  had  been  fully  paid,  the  widow 
I  an'd  heirs  were  the  owners  of  the  personal  property.  ( See  opin- 
ion for  citations.)    Murphy  v»  Murpliy^  740. 

2.  Opening  administrator's  accounts  :  pleading.  Where  an  admin- 
istrator filed  a  report  in  which  he  allowed  to  attorneys  certain  fees 
for  services  to  the  estate,  when  no  such  services  had  been  rendered, 
and  had  the  report  approved  without  notice  to  the  heirs,  it  was 
their  right,  by  applying  therefor  within  three  months  (  Code,  sec, 
2475 ),  to  have  the  account  opened  and  the  item  for  fees  disallowed. 
And  where  a  petition  for  that  purpose  was  filed  within  the  pre- 
scribed time,  containing  averments  which,  if  true,  entitled  them 
to  the  relief  asked,  and  the  administrator  made  no  answer,  held 
that  it  should  have  been  taken  as  confessed,  and  the  relief  prayed 
for  should  have  been  granted  without  evidence.  (See  Code,  sea 
2520.)     Van  Aken  v.  Welch,  114. 

3.  Final  settlement  after  published  notice  :  reopening.  Where 
notice  of  the  final  accounting  of  an  executor  has  been  published 
pursuant  to  order  of  court,  made  under  the  rules  prescribed  by  the 
convention  of  the  judges  of  the  district  court  ( see  chap.  184,  sec 
11,  Laws  of  1886).  and  the  report  has  been  approved  ana  the  execu- 
tor discharged,  all  persons  interested  are  bound  thereby,  and  one 
who  was  not  present  at  the  settlement,  and  is  advereely  inter- 
ested, cannot,  within  three  months,  have  the  accounts  opened, 
under  section  2475  of  the  Code,  on  the  ground  that  the  settlement 
was  '*  without  notice  to  him  "  within  the  meaning  of  said  section. 
Van  Aken  v.  Coldren,  254. 

4.  NuNC-PRO-TUNC  ENTRY  :  FORMER  ADJUDICATION.    In  a  proceeding 
by  administrators  for  an  order  nunc  pro  tunc  in  regard  to  the  pay- 
ment of  the  claims  of  creditors,  inquiry  as  to  the  order  actiudiy 
made,  and  sought  to  be  made  of  record  in  this  proceeding^^^a 
not  barred  by  a  later  adjudication  which  overruled  a  motion  of  t 
administrators  to  correct  the  record,  where  it  appears  that  Llia,t 
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motion  could  not  be  found  at  the  time  of  the  hearing,  and  its  con- 
tents, and  the  relief  which  it  demanded,  could  not  be  ascertained 
from  the  record  in  regard  to  it,  and  it  was  thus  uncertain  whether 
the  relief  asked  in  that  case  was  substantially  the  same  as  was 
demanded  in  this.    Jones  v.  Field,  281. 

6.     : .    In  such  case,  the  order  which  plaintiffs  claimed 

the  court  had  made  was  for  the  payment  of  forty  per  cent,  on  all 
approved  claims  of  the  third  class,  which  included  the  claims  of 
defendants.  After  the  date  of  such  alleged  order,  defendants 
herein  filed  a  motion  for  an  order  to  require  the  payment  of  their 
claims  in  full,  before  paying  the  other  creditors,  on  the  ground 
that  they  were  entitled  to  priority  for  reasons  stated.  Afterwards 
the  court  overruled  a  motion  of  the  administrators  to  strike  this 
motion  from  the  files,  and  an  order  was  made,  which  was  some- 
what ambiguous,  directing  the  payment  of  creditors  ( presumably 
those  who  united  in  the  motion  )  first  out  of  certain  moneys  in  the 
hands  of  the  administrators.  Held  that  this  was  not  an  adjudica- 
tion which  barred  the  inquiry  necessary  to  granting  the  relief 
sought  in  this  case,  because  it  was  not  regarded  as  final  by  the 
court  and  the  parties,  but  the  issue  raised  by  those  motions  was  set 
down  for  trial,  and  a  trial  was  had,  and  evidence  introduced  as  to 
the  alleged  priority  of  defendants'  claims.    Id, 

6.     :  EVIDENCE  TO  WARRANT.    Where  in  such  case  the  report  of 

the  administrators  asked  for  an  order  allowing  the  payment  of 
forty  per  cent,  of  the  allowed  claims  of  the  third  class,  and  set  out 
facts  which  showed  that  such  payment  could  be  made,  and  the 
indorsement  of  the  judge  on  the  report,  and  the  entry  in  his  docket, 
indicated  that  he  made  the  order  requested,  and  there  was  evi- 
dence tending  to  show  that  an  order  approving  the  report,  and 
authorizing  the  payment  in  question,  was  announced  by  thccourt, 
and  the  attorneys  who  made  the  report  understood  that  the  order 
had  been  made,  and  the  administrators  at  once,  and  apparently 
in  good  faith,  acted  upon  that  understanding  and  made  payments, 
held  that  this  was  competent  and  sufficient  evidence  to  warrant 
the  court  in  this  case  in  making  an  order  for  the  entry,  nunc  pro 
iunCf  of  the  order  so  alleged  to  have  been  made.  ( See  opinion  for 
citations.)    id. 

7«  Orders:  oral  objections:  appeal.  In  an  application  by  an 
administratrix  for  an  order  to  have  certain  debts  wnich  she  had  paid 
without  authority  treated  as  claims  of  the  third  class,  the  record 
shows  that  certain  creditors,  without  filing  any  written  pleading, 
objection  or  exception,  appeared  and  denied  the  right  of  the  appB- 
cant  to  the  order  which  she  sought,  and  offered  evidence,  without 
objection ;  that  the  court  found  that  they  were  creditors  of  the 
estate,  of  the  third  class,  and  made  a  finding  of  record  of  certain 
material  facts,  and  an  order  granting  the  prayer  of  the  applicant, 
to  which  finding  and  order  they  excepted.  Held  that  the  admin- 
istratrix could  not  in  this  court  for  the  first  time  object  that  they 
were  not  parties  to  the  cause,  and  on  that  ground  ask  for  a  dis- 
nn'ssal  of  tneir  appeal.  (See  opinion  for  citations.)  In  re  Estate 
of  Wonn,  750. 

B»  Payment  of  claims  not  filed  :  relief  bt  order  of  court  : 
TRIORITT.  An  administratrix,  within  three  mouths  after  notice 
of  her  appointment,  paid  in  full  certain  claims  against  the  estate, 
which,  if  they  had  been  duly  filed  within  six  months  after  such 
notice,  would  have  been  valid  claims  of  the  third  class.  This  she 
did  upon  the  assurance  of  the  owners  of  the  claims  that  they 
9V'uuld  file  them  within  tliat  time ;  but  they  failed  so  to  file  them. 
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The  estate  proved  to  be  insolvent,  and  she  made  an  application  to 
the  court  to  have  the  claims  so  paid  by  her  treated  as  claims  of  the 
third  class.  To  this  application  certain  creditors  holding  duly 
filed  claims  of  the  third  class  objected.  The  court,  however, 
made  the  order,  but  allowed  the  administratrix  credit  only  for 
pro-rata  dividends  on  account  of  the  payments  she  had  made. 
^eld  that  the  order  was  not  erroneous,  because,  though  the  claims 
were  not  filed  in  time,  they  were  presented  and  allowed  in  time 
for  claims  of  the  third  class  ;  and  the  spirit  of  the  statute  having 
been  satisfied,  and  the  objecting  creditors  not  having  been  pre- 
judiced by  the  omission  of  the  technical  act  of  filing,  they  have  no 
reason  to  complain.  (See  opinion  for  citations.)  [Grangeb,  J., 
dissenting.]    la, 

9.  Equitable  action  bt  creditors  to  sell  lands  to  pay  debts  : 
LAPSE  OF  time.  Where  a  will  was  probated  November  10,  1879, 
but  certain  claiins  against  the  estate  were  litigated,  and  were  not 
finally  established  and  allowed  until  September  6,  1888,  and 
November  38,  following,  the  claimants  brought  their  action  in 
equity  to  compel  the  ssJe  of  real  estate  to  pay  the  debts  due  them, 
the  executor  having  improperly  failed  to  do  so,  held  that  the 
action  was  not  barred  by  the  lapse  of  timg.  Schlarb  v.  Holder- 
haum,  894. 

10.  Homestead  in  lieu  op  dower  :  ELEcnoN :  what  amounts  to. 
Where  a  widow  did  not  elect  to  take  under  her  husband's  will, 
and  did  not  have  her  distributive  share  in  his  lands  set  apart  to 
her,  but  for  a  period  of  more  than  six  years,  and  until  her  death, 
continued  in  possession  of  a  portion  of  the  land  which  included 
the  unplatted  homestead,  held  that  her  conduct  amounted  to  an 
election  to  take  the  homestead  for  life  in  lieu  of  dower.  (Compare 
Mcl)onald  v.  McDonald,  76  Iowa,  187.)    Id, 

11.  Homestead  taken  in  lieu  of  dower  :  descent.  Where  a  widow 
elects  to  take  the  homestead  for  life  in  lieu  of  dower,  under  section 
2008  of  the  Code,  she  has  no  such  interest  in  it  as  that  at  her  death 
it  descends  from  her  to  her  heirs.    Id, 

13.  Executors  :  rights  as  to  real  estate  :  extra  compensation  : 
estoppel  of  heir,  a  testator  in  his  will  named  certain  persons 
as  the  executors  and  administrators  of  his  estate,  **  personal  and 
real."  Understanding  that  by  this  appointment  they  were  author- 
ized to  do  so,  which  understanding  was  shared  by  the  heirs,  the 
parties  so  named,  after  qualifying,  proceeded  to  take  charge  of  the 
real  as  well  as  the  personal  estate,  collecting  rents,  making 
improvements  and  paying  taxes,  all  with  the  knowledge  and  tacit 
consent  of  the  heirs.  They  made  an  interlocutory  report,  in 
which  they  charged  the  estate  with  expenditures  so  incurred, 
which  was  approved  by  the  court,  without  notice  to  the  heirs. 
Afterwards  the  heirs  and  the  exeputors  entered  into  an  agreement, 
whereby  the  executors  were  to  proceed  as  theretofore  in  regard  to 
the  real  estate,  and  at  the  end  of  the  time  for  filing  claims  they 
were  to  make  a  showing  of  the  indebtedness  in  excess  of  the 
money  in  their  hands,  whereupon  the  heirs  were  to  furnish  them 
the  money  to  pay  all  the  indebtedness,  and  the  estate  was  then  to 
be  closed  up  and  distribution  made  according  to  the  terms  of  the 
agreement.  The  heirs  furnished  the  money  accordingly,  the  debts 
were  paid,  distribution  was  made,  and  the  executors  made  a  final 
report,  which  included  a  charge  by  one  of  the  executors  for  extra 
compensation  for  legal  services,  he  being  also  an  attorney  at  law. 
This  charge  was  estimated  among  the  liabilities  of  the  estate  when 
the  heirs  borrowed  the  money  to  pay  the  residue  of  the  indebted- 
ness, and  they  must  be  presumed  then  to  have  known  of  it.    One 
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of  the  heirs  filed  exceptions  to  charges  for  expenditures  for 
improvements  and  taxes  on  real  estate,  as  shown  by  the  final 
report,  and  also  by  the  interlocutory  report,  and  especially  to  the 
charge  for  extra  compensation  for  legal  services.  Under  the 
agreement  for  distribution,  the  contestant  was  to  receive  advan- 
tages not  contemplated  by  the  will.  Held  that,  whatever  rights 
the  executors  had  by  virtue  of  tlie  will  to  take  charge  of  the  real 
estate  as  they  did,  the  contestant  was  estopped  to  object  thereto, 
because,  first,  the  agreement  was  an  acquiescence  in  what  they 
had  done  in  that  respect,  and  a  warrant  for  their  continuing  in 
the  same  course ;  and,  second,  as  she  did  not  propose  to  relinquish 
that  part  of  the  agreement  which  was  of  advantage  to  her,  she 
could  not  object  to  expenditures  which  were  made  pursuant  to 
other  provisions  of  it.  Also,  tha^  she  could  not  then  be  heard  to 
object  to  the  charge  for  legal  services,  because  she  must  bei  pre- 
sumed to  have  known  of  and  assented  to  it  when  she  joined  with 
the  other  heirs  in  borrowing  the  money  to  pay  the  indebtedness 
of  the  estate,  whereby  a  distribution  was  secured,  under  the  will 
and  the  agreement,  to  her  advantage.  In  re  Estate  of  Mamfield, 
6«1. 

18.  Devise  of  proceeds  of  land  :  attachment  of  devisee's  inter- 
est. Where  a  testator  directed  his  executors  to  sell  his  real  estate 
at  such  time  as  they  might  think  it  for  the  best  interest  of  his 
estate,  and  to  pay  the  proceeds  to  trustees  to  be  invested  for  the 
use  of  his  son  until  he  arrived  at  the  age  of  twenty -five,  when  the 
principal  was  to  be  paid  to  him  on  certain  conditions,  held  that 
while  the  estate  was  yet  unsettled  the  son  had  no  such  interest  in 
the  land  as  was  subject  to  attachment  for  his  debts.  Wilkinson  v. 
Severance,  486. 

14.  Recovery  for  monument  erected  bt  brother.  Shortly  before 
decedent's  death  he  called  the  plaintiff,  his  brother,  to  his  bedside, 
and  stated  that  he  wanted  a  granite  monument  from  seven  to  nine 
feet  high,  and  that  he  had  property  to  pay  for  it.  Held  that  this 
did  not  warrant  the  plaintiff  in  erecting  the  monument,  but  that 
the  administrator  was  the  proper  person  to  do  so,  and  that  plain- 
tiff could  not  recover  of  the  estate  the  value  of  one  erected  by 
himself.    Argo  v,  Donover,  214. 

15.  Advancements  :  evidence.    In  re  Estate  of  Cory,  771. 

16.  Widow's  election  to  take  under  will.    See  Wills,  2. 

See  Trusts,  8 ;  Wills. 

ESTOPPEL. 

See  Assignment  for  Benefit  of  Creditors,  1 :  Cities  and  Towns,  1, 12 ; 
Contracts,  9  ;  Estates  of  Decedents,  12 ;  Husband  and  Wife,  5 ; 
Mortgages,  4 ;  Promissory  Notes,  1,  4,  8 ;  Sureties,  1. 

EVIDENCE. 

1.  Record  of  deeds  :  foundation.  In  an  action  to  quiet  a  tax  title, 
where  the  testimonv  of  plaintiff,  though  somewhat  indefinite, 
tended  to  show  that  ne  never  had  had  the  tax  deeds  in  his  posses- 
sion ;that  he  tried  to  obtain  them  ;  that  the;deeds  from  the  tax  pur- 
chaser to  him  were  in  the  possession  of  one  S., — for  what  purpose 
does  not  appear, — and  that  he  had  endeavored  to  procure  them 
from  S.,  but  without  success,  held  that  this  laid  a  sufficient 
foundation  for  the  introduction  of  the  record  of  the  deeds,  under 
section  3060  of  the  Code.    Kreuger  v.  Walker,  733. 
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2.  Record  op  deed  defectively  acknowledged.  When  the  certifi- 
cate of  acknowledgment  of  a  deed  executed  in  another  »tat«  fails 
to  show  that  the  Ki'AQtor  acknowledged  its  execution  to  be  his 
"voluntary  "  act  and  dbed,  or  its  equivalent,  the  defect  is  fatal, 
and  the  record  of  the  deed  does  not  impart  constructive  notice  to 
subsequent  purchasers,  and  is  not  admissible  in  evidence  to  prove 
the  conveyance,  unless  it  is  first  affirmatively  shown  that  the 
acknowledgment  is  suificient  according  to  the  laws  of  the  state 
where  made,  and  therefore  sufiicieot  in  this  state,  under  section  1, 
chapter  203,  Laws  of  1884.    ( See  opinion  for  citations.)    Id, 

8,  Conversation  of  defendant  with  third  person  :  admissibilitt. 
Action  to  recover  of  defendant  money  paid  by  plaintiff  to  fiii*s.  M. 
to  redeem  lands  which  had  been  sold  to  her  husband  at  tax  sale 
and  deeded  to  her — defendant  havin  g  owned  an  interest  in  the 
lands,  and  the  action  being  based  upon  the  theory  that  the  money 
was  paid  for  his  use  and  benefit.  A  witness  on  behalf  of  defend^ 
ant  was  permitted  to  testify  to  a  conversation  between  defendant 
and  Mrs.  M.,  in  which  defendant  stated  to  her  that  he  had  fur- 
nished to  her  husband  the  money  with  which  the  purchase  at  tax 
sale  had  been  made,  and  in  which  she  stated  that  she  had  not 
furnished  the  money,  and  that  she  knew  nothing  about  the  tax 
titles,  and  did  not  know  why  they  were  in  her  name.  When  this 
conversation  was  had  sh  e  and  plaintiff  herein  were  engaged  in  lit- 
igation involving  the  validity  of  her  title.  Held  that  the  testi- 
mony was  competent  and  admissible.     LindJey  v,  Snell,  103. 

4.  HANDWRmNG  :  competency,  a  witness,  in  answer  to  the  question 
whether  he  was  acquainted  with  defendant's  handwriting,  said, 
"Yes;  I  have  seen  it"  Held,  in  the  absence  of  cross-examina- 
tion, that  he  showed  himself  competent  to  testify  as  to  def endant*a 
signature.    Egan  v,  Murray,  180, 

6.  Contents  of  books  :  parol.  It  is  incompetent  to  prove  the  rat- 
ing of  a  party  in  the  books  of  a  commercial  agency  by  the  testi- 
mony of  an  agent  of  the  agency, — the  books  themselves  being  the 
best  evidence.    Deere  v,  Bagley,  197. 

6.  Private  memorandum.  A  memorandum  or  written  statement  of 
fact,  made  by  one  of  defendant's  employes  in  the  performance  of 
his  duty,  was  not  admissible  in  defendant's  behalf,  even  thou<?:h 
the  employe  was  sick  and  unable  to  testify  to  the  fact  in  person. 
Taylor  v.  Chicago^  M.  <fc  St  P.  Ry,  Co,,  431. 

7.  Conversation  :  improper  submission  to  jury.  Where  a  witness 
related  a  conversation  between  himself  and  plaintiff's  agent,  which 
was  admissible  in  evidence  only  in  case  the  witness  had  related  it 
to  defendant,  and  upon  thao  point  he  testified  that  he  thought  he 
never  had,  but  that  it  was  barely  possible  that  he  had,  held  thai  it 
was  error  for  the  court  to  direct  the  jury  that  they  should  consider 
the  conversation  only  in  case  they  found  witness  had  related  it  to 
defendant.  It  should  have  been  taken  from  the  jury  absolutely. 
Quinn  v,  Phcenix  Ins.  Co,,  346. 

8.  Competency:  transactions  with  deceased  agent  of  party. 
There  is  nothing  in  section  3639  of  the  Code  to  prevent  one  insured, 
in  an  action  upon  his  policy,  from  testifying  as  to  personal  trans- 
actions between  him  and  an  agent,  since  deceased,  of  the  insiurance 
company,  since  the  company  can  in  no  sense  be  regarded  as  the 
"survivor"  of  the  agent,  within  the  meaning  of  that  section. 
Beynolds  v,  Iowa  &  Nebraska  Ins,  Co,,  563. 
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0.  Against  insane  party:  competbnct.  A  witness  cannot  be 
excluded  from  testifying  against  an  insane  defendant  as  to  per- 
sonal transactions  between  himself  and  such  defendant  prior  to  his 
insanity,  under  section  3639  of  the  Code,  unless  he  is  first  shown  to 
come  within  the  provisions  of  said  section.    Shoemake  v.  Smithy  655. 

10.  Interpretation  op  obscure  writing.  Where  the  writing  of  an 
instrument  is  obscure,  the  person  who  wrote  it  may  give  his  con- 
struction of  the  characters  used,  as  evidence  bearing  upon  its 
proper  interpretation.    Id, 

11.  Of  matter  in  avoidance  not  pleaded.  In  an  action  for  the 
obstruction  of  surface  water  by  the  embankment  of  defendant's 
railroad,  where  the  answer  was  a  general  denial  and  a  plea  of  the 
statute  of  limitations,  and  there  was  no  reply,  it  was  error  to  admit 
evidence  tending  to  show,  for  the  purpose  of  avoiding  the  plea  of 
the  statute,  that  defendant  had,  until  within  a  short  time  before 
the  action  was  begun,  maintained  a  ditch  to  convey  the  water 
away.  The  matter  in  avoidance  of  the  statute  should  have  been 
pleaded  if  relied  upon.  (See  Code,  sec.  2665.)  As  the  testimony 
was  not  properly  submitted,  an  instruction  based  thereon  was  aiso 
erroneous,     Willita  v,  Chicago,  B.  <fc  K.  C,  By.  Co.,  531. 

13.  Of  immaterial  matters  not  pleaded.  Evidence  offered  as  to 
matters  not  pleaded,  and  of  which  it  is  not  shown,  or  proposed  to 
be  sho^rn,  that  they  are  grounds  for  recovery,  is  properly  excluded. 
Eckelund  v.  Talhott,  569. 

13.  Leading  question:  objection  too  late.  No  objection  being 
made  to  a  question  as  leading,  an  objection  to  the  answer  on  that 
ground  is  of  no  avail.    £gan  v.  Murray ,  180. 

14.  Of  facts  assumed.  A  cause  cannot  be  reversed  on  the  ground 
that  there  was  no  direct  evidence  of  a  material  matter  which  was, 
all  through  the  trials  assumed  to  be  true.    Id, 

15.  Uncertain  tendency  op  :  exclusion.  Where  the  record  fails  to 
disclose  what  the  excluded  testimony  would  tend  to  prove,  it 
cannot  be  said  that  there  was  error  in  excluding  it.  i)eere  v, 
Bagley,  197. 

16.  Practice  :  contradicting  one's  own  witness.  Where  defendant, 
upon  the  cross-examination  of  plaintiff 's  witness,  elicits  testimony 
on  a  new  point,  he  makes  the  witness  his  own,  and  he  cannot  be 
allowed  to  contradict  him  on  that  point.    Id, 

17.  Repetition  :  exclusion.  Where  a  witness  has  already  answered 
a  proper  question,  it  is  not  error  to  exclude  it  when  asked  a  second 
time.    McConnell  v.  City  of  Osage,  293. 

18.  Admissions  and  authority  op  agents.    See  Agency,  2-4. 

19.  As  TO  offers  to  compromise.    See  Bastardy,  1,  2. 

20.  Expert  evidence:  questions:  objections.  See  Bastardy,  8; 
Cities  and  Towns,  2. 

21.  Of  reasonable  time.     See  Contracts,  4. 

22.  Parol  to  vary  writing.    See  Contracts,  7.  10 ;  Pleading,  1, 

23.  Dying  declarations.    See  Criminal  Law,  22. 
21.  Res  gest^.    See  Criminal  Law,  27 ;  Rape,  L 
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25.  Cbiuinal  evidence.    See  Criminal  Law,  84-38,  and  passim. 

26.  To  PROVE  DEED  TO  BE  MORTQAOE.    See  Deeds,  2. 

27.  Communications  to  physician.    See  Personal  Injuries,  2,  8. 

28.  Conflict  op  evidence  :  what  constitutes.    See  Railroads,  18,  30. 

29.  Evidence  of  title.    See  Tax  Sale  and  Deed,  7. 

For  evidence  relating  to  particular  subjects,  see  appropriate 
titles. 

See  Witnesses.  • 

EXCEPTIONS. 

1.  To  instructions.    See  Instructions,  6,  7. 

2.  To  REFEREE'S  REPORT.    See  Practice,  8. 

EXECUTORS. 
See  Estates  of  Decedents. 
FALSE  IMPRISONMENT. 

1.  Mistake  of  identity  as  justification.  Defendant,  a  constable, 
having  a  warrant  for  M.,  arrested  plaintiff,  supfxising  that  he  was 
M.  In  an  action  for  false  imprisonment,  wherein  plaintiff  sought 
to  recover  only  compensatory  damages,  held  that  evidence  offered 
by  defendant  to  show  that  he  believed  plaintiff  was  the  person 
named  in  the  warrant,  and  that  he  answered  to  the  description  of 
M.  as  given  to  him  by  others,  was  properly  rejected,  since  the 
good  faith  of  the  officer  in  such  a  case  will  not  exempt  him  from 
liability  for  actual  damages.  (  See  opinion  for  citations. )  Holmes 
V,  BlyUr,  865. 

2.  Person  not  named  in  warrant  :  other  justification.  In  such 
case,  since  the  arrest  was  made  in  reliance  upon  the  authority  of 
the  warrant,  and  no  other  pretense  was  made  in  the  answer,  held 
that  the  court  properly  excluded  evidence  tending  to  show  that 
defendant  was  authorized,  under  section  4200  of  the  Code,  in  mak- 
ing the  arrest  without  a  warrant.    Id, 

FALSE  REPRESENTATIONS. 

Exchange  of  lands  :  written  contract  :  action.  An  action  will  lie 
for  false  representations  whereby  plaintiff  was  induced  to  enter 
into  a  written  contract  for  the  exchange  of  lands,  pursuant  to 
which  the  exchange  was  made,  though  the  false  representations 
were  not  contained  in  the  contract.    Stanhope  v.  Sioafford,  45. 

See  Insurance,  12, 15. 

FIRE  INSURANCE. 

See  Insurance. 

FORMER  ADJUDICATION. 

1.  What  is  not  :  evidence.  Plaintiff  in  this  action  seeks  to  recover 
from  defendant  certain  money  advanced  by  him  for  the  redemp- 
tion from  tax  sale  of  land  in  which  defendant  had  an  interest.  In 
a  prior  action  defendant  had  sought  to  enjoin  plaintiff  from  selling 
the  land  upon  execution  against  B.,  who  held  the  legal  title  in 
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trust  for  himself,  defendant  and  another.  In  that  action  plaintiff 
set  up  that  he  had  paid  money  to  redeem  the  land  from  tax  sale, 
and  asked  that  it  be  made  a  special  lien  on  the  land.  He  did  not 
make  his  claim  in  the  form  of  a  cross-bill,  nor  ask  for  personal 
judgment,  and  the  decree  was  silent  'as  to  his  claim.  Hdd  that 
the  record  and  decree  in  that  case  did  not  make  it  certain  that  the 
issue  in  this  case  was  determined  therein,  and.  therefore,  they  were 
improperly  admitted  in  evidence  to  prove  a  former  adjudication. 
Lindley  V,  Snell,  108. 

2.  Validity  of  ordinance.  In  a  former  action  between  the  parties 
hereto,  a  certain  ordinance  of  the  defendant  city  was  adjudged  to 
be  valid.  Held  that  the  city  could  not,  in  this  action,  question  the 
validity  of  that  ordinance  on  any  ground  which  existed  or  might 
have  been  urged  against  it  in  the  former  action*  Keokuk  Oaslight 
Co,  V,  City  of  Keokuk,  187. 

8.  Appearance  only  for  leave  to  intervene.  Where,  in  an  action 
brought  by  defendant,  plaintiff,  by  its  attorney,  appeared  and 
obtained  leave  to  file  an  interplea,  which,  however,  it  never  did, 
held  that  plaintiff  did  not  by  such  appearance  become  a  party  to 
the  action,  so  as  to  be  bound  by  the  judgment  rendered  therein. 
Carson  db  Rand  Lumber  Co.  v,  Knapp,  S.  &  C.  Co,,  617. 

See  Railroads,  8. 

FRAUD. 

« 

1.  Degree  of  evidence  to  prove  :  instruction.  In  this  case,  where 
the  defendants  relied  upon  allegations  of  fraud  to  defeat  plaintiff 's 
title,  the  court  instructed  :  *'The  burden  of  proving  fraud  is  upon 
the  defendants.  Fraud  is  not  to  be  presumed  without  proof.  Yet 
fraud,  like  any  other  fact,  may  be  proved  by  showing  such  circum- 
stances as  lead  fairly  and  naturally  to  the  conclusion  that  fraud 
has  been  committed  ;  and  if  such  circumstances  are  proved,  and 
they  are  of  such  a  character  as  to  produce  in  the  minds  of  the  jury 
a  conviction  of  the  fact  of  fraud,  then  it  may  be  considered  that 
fraud  is  proved.  •  *  •  "  Held,  that  while  the  word  ''convic- 
tion is  not  wholly  approved,  as  used  in  the  instruction,  yet  it  is 
apparent  from  the  whole  charge  that  the  jury  must  have  under- 
stood it  as  used  as  synonymous  with  **  belief,"  and  that  they  could 
not  have  understood  the  court  to  mean  that  fraud  must  be  proved 
beyond  a  reasonable  doubt.  (Compare  Sunberg  v.  Babcock,  66 
Iowa,  519,  and  Welch  v.  Jugenheinier,  56  Iowa,  16.)  Turner  r. 
Hardin,  691 . 

3.  Fraud  of  agent  imputed  to  principal.  See  Agency,  1 ;  Con- 
tracts, 12. 

8.  Fraud  without  damage.    See  Garnishment,  1 ;  Insurance,  18. 

4.  In  procuring  judgments.    See  Judgments,  1,  7. 

5.  Partner  bound  by  fraud  of  copartner.    See  Partnership,  1. 

6.  Estoppel  to  claim.    See  Promissory  Notes,  1,  8. 

FRAUDULENT  CONVEYANCES. 

To  brother-in-law:  evidence.  Defendant  M,  was  indebted  to 
plaintiff.  He  was  also  the  owner  of  a  farm,  which  he  conveyed  to 
defendant  C.  his  brother-in-law,  for  the  express  purpose,  as  he 
stated  to  others,  of  avoiding  the  payment  of  the  debt  to  plaintiff. 
In  this  action  to  set  aside  the  conveyance  and  subject  the  property 
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to  the  payment  of  plaintiff's  demand,  G.  testified  that  he  had  in 
good  faith  paid  for  the  farm  in  installments,  according  to  the 
contract  of  purchase.  But  he  was  in  no  way  corroborated,  not 
even  by  his  codefendant  M.,  and  the  other  evidence  (see  opinion) 
reveals  a  state  of  facts  quite  contrary  to  the  usual  course  of  busi- 
ness, and'  out  of  harmony  with  the  claims  and  testimony  of  G. 
Held  that  he  must  be  regarded  as  a  participant  in  the  fraud,  and 
his  title  set  aside.    Maish  v,  Crangle,  ($50. 

GAMBLING. 

See  GoNTRAcrrs,  1-8. 

GARNISHMENT. 

1.  Fraud  withoxtt  injury.  Plaintiffs  caused  defendants  to  be  gar- 
nished on  the  ground  that  they  held  property  of  the  attachment 
defendants.  Defendants  answered  that  the  attachment  defend- 
ants executed  to  them  a  chattel  mortgage  to  secure  a  valid  debt, 
and  that  the^  had  taken  and  sold  the  chattels  thereunder,  but  the 
amount  realized  did  not  satisfy  their  claim.  Plaintiffs  replied 
that  said  mortgage  was  procured  by  fraud,  whereby  the  attach- 
ment defendants  were  induced  to  execute  it  in  the  belief  that  they 
were  to  retain  possession  of  the  chattels,  and  that  one  purpose  of 
the  fraud  was  to  deprive  the  mortgagors  of  the  opportunity  of 
paying  plaintiff's  claim.  Held  that  this  reply  was  properly 
stricken  from  the  files  because — 

(1)  Since  defendant's  claim  was  a  valid  one,  and  the  attachment 
defendants  intended  to  execute  a  valid  mortgage  to  secure 
it,  and  it  does  not  appear  that  the  chattels  were  worth  more 
than  the  amount  of  the  claim  secured,  but  rather  less, 
plaintiffs  were  in  no  way  damaged  by  the  alleged  fraud. 

(2)  If  the  attachment  defendants  were  injured  by  the  alleged 
fraud,  such  injury  was  no  ground  of  complaint  on  the  part 
of  plaintiffs.    Ooddardv.  Ouittar^  129. 

2,  Op  administratrix:  on  judgment  against  her  personally. 
Defendant  was  the  administratrix  of  her  husband's  estate,  and,  as 
such,  had  in  her  hands  a  sum  of  money,  one- third  of  which  would 
be  hers  upon  making  distribution.  For  the  purpose  of  subjecting 
such  share  to  the  payment  of  his  judgment,  he  caused  defendant 
to  be  garnished  as  administratrix.  Held  that  the  proceeding 
would  not  lie,  because  if  prosecuted  to  a  termination,  it  would 
only  give  plaintiff  a  second  judgment  against  defendant,  which 
would  avail  him  nothing  more  than  the  one  he  already  had.  The 
law  does  not  favor  useless  proceedings ;  and  the  provision  of 
section  2976  of  the  Gode,  that  an  executor  may  be  garnished  for 
money  due  from  the  decedent  to  the  defendant,  does  not  authorize 
the  proceeding  in  this  case.    Shepherd  v.  Bridenstine,  225. 

See  Assignment  for  Benefit  of  Greditors,  8 ;  Ghaitel  Mortgages, 
2 ;  Judgments,  1,  2. 

GIFTS. 

See  Husband  and  Wife,  8. 

HABEAS  GORPUS. 

Remanding  of  prisoner  :  bail  pending  appeal  :  order  by  sxtpremb 
COURT.  Where  a  prisoner,  committed  in  default  of  payment  of  a 
fine,  sought  his  liberty  under  habeas  corpus  proceedings,  but  was 
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remanded  by  the  district  court,  and  thereupon  asked  to  be  admitted 
to  bail  pending  an  appeal  in  that  case,  but  the  court  refused  to 
admit  him  to  bail,  Iield  (without  deciding?  the  point)  that  the 
authority  of  this  court  to  make  an  order  directing  the  district 
court  to  admit  him  to  bail  was  exceedingly  doubtful.  Eisner  v. 
Shrigley,  80. 

HIGHWAYS. 

1.      ESTABUSHUBNT :  TIME  TO  REMOVE  FENCES:  TRESPASS:  RESIST ANOB. 

Where  a  new  highway  is  established,  the  owners  of  the  lands 
through  which  it  runs  are  entitled  to  a  reasonable  time  to  remove 
their  fences  which  cross  it.  And,  where  there  is  delay  in  so  doing, 
it  is  for  the  road  supervisor  to  open  the  road  ;  and  until  it  is  opened 
a  private  citizen  has  no  right  to  take  the  law  into  his  own  hands 
and  open  it,  and  force  his  way  over  it ;  and,  where  he  attempts  to 
do  so,  the  owner  of  the  land  may  use  sufficient  force  to  prevent 
the  trespass,  without  being  guilty  of  an  assault.  State  v.  Stoke,  68. 

2.  Crossing  railroad:  foreign  company:  notice  of  establish- 
ment. Where  a  foreign  corporation  operating  a  railroad  in  this 
state  has  failed  to  file  with  the  secretary  of  state  a  copy  of  its 
articles  of  incorporation  or  charter,  as  required  by  chapter  128, 
Laws  of  1880,  and  the  transfer  books  of  a  county  through  which 
the  road  runs  fails  to  show  the  company's  ownership  of  the  road, 
a  highway  may  legally  be  established  across  its  right  of  way  in 
that  county  without  personal  service  of  the  notice  required  by 
section  986  of  the  Code.  Service  by  publication  is  sufficient  in 
such  case.  ( See  opinion  for  citations.)  State  v.  Chicago,  M,  <Sb 
St.  P.  Ry,  Co.,  586. 

3.  Establishment:  notice  by  publication:  constitutionality. 
The  statute  authorizing  the  establishment  of  a  highway  upon 
notice  by  publication  is  not  in  conflict  with  the  constitution.  ( See 
Wilson  V.  Hathatoay,  4Si  Iowa,  17S.)    Id. 

4.  :  NOTICE :  NO  seal  necessary,  a  notice  of  the  establish- 
ment of  a  highway,  which  complies  with  the  provisions  of  section 
986  of  the  Code,  is  sufficient,  when  authenticated  by  the  signature 
of  the  county  auditor,  without  the  affixing  of  his  seal.    Jo. 

See  Cities  and  Towns,  11. 

HOMESTEADS. 

1.  Partners  :  tenants  in  common  :  fraudulent  conveyance.  A 
homestead  interest  cannot  be  acq^uired  in  real  estate  which  is 
strictly  partnership  assets,  as  against  the  creditors  of  the  firm. 
(See  citations  in  opinion.)  But  in  this  case  two  brothers,  one 
married  and  one  single,  owned  and  cultivated  a  large  tract  of  land 
jointly,  and  on  one  forty-acre  tract  of  it  they  had  their  home- 
stead,— the  unmarried  brother  makiag  his  home  with  the  married 
one.  They  entered  into  a  contract  with  one  T.  to  furnish  him 
money  to  carry  on  a  general  cattle  business  on  his  farm  for  one- 
half  the  profits,  and  for  use  in  such  business  they  borrowed  of 
plaintiff's  intestate  a  sum  of  money  for  which  judgment  was 
rendered  against  them.  The  cattle  business  was  a  failure,  and  all 
the  land  except  the  homestead  was  sold  to  pay  debts  arising  out  of 
said  business.  The  married  brother  died,  and  the  unmarried  one 
conveyed  his  undivided  one-half  of  the  homestead  forty  to  the 
widow,  who  continued  to  reside  thereon,  and  this  action  is  to 
subject  the  homestead  to  the  judgment  in  favor  of  the  plaintiff 's 
intestate.    Held — 

Vol.  80—52 
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(1)  That  the  homestead  was  not  property  used  in  the  partnership 
business  of  the  brothers  so  as  to  entitle  creditors  of  the  firm 
to  claim  it  as  assets. 

(2)  That,  though  the  brothers  owned  it  as  tenants  in  common, 
the  married  brother  had  a  homestead  interest  in  it.  ( See 
Thorn  v.  Tho7*n,  14  Iowa,  49,  and  Hewitt  v,  Rankin,  41 
Iowa,  85.) 

(S)  That,  since  the  conveyance  .of  the  single  brother's  undivided 
one-half  to  the  widow  may  have  b^n  in  pursuance  of  an 
equitable  adjustment  of  property  rights,  it  cannot  be  decreed 
to  have  been  done  to  defraud  creditors,  in  the  absence  of  evi- 
dence affirmatively 'establishing  that  fact.  Fordyce  v.  Hicks, 
272. 

2.     Sale  of  for  debt.    See  Banks  and  Banking,  1. 

8.  Election  of  widow  to  take  in  lieu  of  dower  :  descent.  See 
Estates  of  Decedents,  10,  11. 

HOUSES  OF  ILL-FAME. 
See  Criminal  Law,  6-11. 

HUSBAND  AND  WIFE. 

1.  LlApiLITY  FOR  FAMILY  EXPENSES  :  PLEADING  AND  PROOF  :  INSTRUC- 
TIONS. Where  a  husband  calls  a  physician  to  the  bedside  of  his 
sick  wife  to  consult  with  the  physician  in  regular  attendance,  the 
charge  therefor  is  a  familjr  expense,  for  which  both  husband  and 
wife  are  liable  under  section  2214  of  the  Code ;  and  though  the 
X)etition  herein  alleged  that  it  was  a  '^  necessary  family  expense  *' 
that  allegation  was  surplusage  so  far  as  the  necessity  of  the  ser- 
vices was  concerned,  and  an  instruction  requiring  plaintiff  to 
prove  the  unnecessary  averment  was  erroneous.  (See  citations  in 
opinion.)    Schrader  v.  Hoover,  243. 

2.  Joint  liability  :  evidence  against  survivor.  A  surviving  hus- 
band cannot  be  made  liable,  under  a  contract  made  with  his 
deceased  wife,  for  family  expenses,  upon  the  testimony  of  the  con- 
tractor as  to  personal  transactions  with  the  wife ;  for  such  testi- 
mony is  not  admissible  against  the  husband,  under  section  8689 
of  the  Code.     Ghivin  v,  Bischoff,  606. 

8.  Gifts  to  wife  :  husband's  creditors.  The  title  to  land  purchased 
by  a  wife  with  money  paid  her  for  keeping  her  husband  s  mother, 
and  realized  from  keeping  boarders  and  trading,  at  a  time  when 
her  husband  was  out  of  debt,  cannot  be  Questioned  by  subsequent 
creditors  of  her  husband,  on  the  ground  that  they  were  misled 
into  trusting  him  by  a  belief  that  he  owned  the  property.  Hoag  v, 
Martin,  714. 

4.  Ownership  of  property  on  wife's  jparm.  The  crops  and  live 
stock  produced  and  accumulated  upon  a  farm  owned  by  a  wife, 
on  which  the  work  was  done  by  her  and  her  boys,  belongs  to  the 
wife  as  against  the  husband's  creditors,  even  though  the  husband 
attends  to  the  business  affairs  of  the  wife,  if  done  voluntarily. 
(See  Cam  v.  Royer,  55  Iowa,  650,  and  Russell  v.  Long,  52  Iowa. 
250.)  Nor  is  her  title  to  be  defeated  by  the  fact  that  her  husband 
listed  the  property  to  the  assessor  in  his  own  name,  she,  however, 
furnishing  the  money  to  pay  the  taxes  on  it.    Id. 
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5.      :  ESTOPPEL    OF   WIFE    AS    AGAINST    HUSBAND'S    CREDITORS. 

Where  a  wife  owned  a  farm,  and  the  stock  and  crops  thereon  were 
the  product  of  her  labor  and  that  of  her  sons,  but  the  husband, 
*  who  was  physically  unable  to  do  farm  work,  transacted  the  busi- 
ness of  the  wife,  and,  in  so  doing,  listed  the  property  for  taxation 
in  his  own  name,  and  the  plaintiffs,  believing  that  the  husband 
owned  the  property,  and  relying  upon  his  statement  that  he  was 
joint  owner  of  a  lot  of  steers,  took  his  notes,  in  a  novation  con- 
tract, for  a  debt  which  he  was  owing  another,  but  the  wife  did  no 
act,  beyond  allowing  him  to  transact  her  business  as  aforesaid,  to 
mislead  the  plaintiffs,  and  omitted  no  act  which  good  faith  toward 
them  required  her  to  perform,  held  that  she  was  not  estopped  to 
assert  her  title  to  the  property  as  against  them,  when  they  sought 
to  subject  it  to  the  payment  of  a  judgment  upon  the  notes  so 
taken.    Id, 

See  Divorce,  1. 

INCORPORATION  OF  TOWNS. 

See  Cities  and  Towns,  4-8. 

INDICTMENTS. 
See  Criminal  Law,  1-8,  81. 

INJUNCTIONS. 

1.  Trespass  :  multiplicity  of  suits.  The  owner  of  land,  to  prevent 
a  multiplicity  of  suits,  may  have  an  injunction  to  prevent  repeated 
trespasses  thereon,  without  alleging  irreparable  injury  or  the 
Insolvency  of  the  defendant.     Tantlinger  v,  Sullivan,  1918. 

2.  Against  liquor  nuisances.     See  Intoxicating  Liquors,  10,  11. 
8.     To  enjoin  execution  :  jurisdiction.    See  Judgments,  8. 

4.     Occupancy  of  streets  by  railroads.    See  Railroads,  8. 

IN  PARI  DELICTO. 

See  Contracts,  8. 

INSANITY. 

Adjudication  of.    See  Constitutional  Law,  1. 

.  See  Parties  to  Actions,  8. 

INSOLVENCY. 

Preferring  creditors.  See  Assignment  for  Benefit  of  Creditors,  1. 
8 ;  Corporations,  3,  8. 

INSTRUCTIONS. 

1.  As  TO  MERE  TECHNICAL  DEFENSES.  Where  the  jury  was  instructed 
as  to  all  the  issues  raised  by  the  pleadings  concerning  which  there 
was  any  dispute,  no  prejudice  could  have  resulted  to  defendants 
from  the  omission  of  the  court  to  instruct  in  regard  to  the  defense 
technically  presented  by  a  general  denial.  Hollingsvx>rth  v. 
Holhrook,  151. 

2.  Whole  charge  to  be  considered.  It  is  not  necessary  that  all  the 
issues  in  a  case  be  presented  in  one  instruction  ;  it  is  sufficient  if 
they  be  fully  and  fairly  presented  in  the  whole  charge.  Trimble 
V.  Thoraon,  246. 
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8,  Stating  issues  :  evidence  to  warrant.  Where  plaintiff  claimed 
in  his  petition  that  his  shoulder-blade  or  joint  was  broken,  and 
there  was  evidence  of  injury  to  the  shoulder,  and  that  a  bone  or 
bones  were  broken,  Jield  that  the  court  was  justified  in  submitting 
to  the  jury  the  claims  of  plaintiff  as  made.  Winter  v.  Central 
Iowa  Ry,  Co.,  448. 

4.  As  TO  ISSUE  WITHOUT  EVIDENCE :  NOT  NECESSARY,  Where  defend- 
ant pleaded  several  matters  in  defense,  and  pleaded  all  but  one  of 
them  again  by  way  of  counter-claim,  and  there  was  no  evidence 
updn  the  one  not  pleaded  in  the  counter-claim,  and  the  court 
instructed  that  plaintiff  would  be  entitled  to  recover  unless  recov- 
ery was  defeated  by  the  counter-claim,  Jield  that  there  was  no 
error  in  omitting  to  instruct  as  to  the  matter  of  defense  not  pleaded 
in  the  counter-claim,  and  as  to  which  there  was  no  evidence. 
Eckelund  v,  Talbott,  569. 

6.  As  TO  MATTER  NOT  PLEADED  AND  WITHOUT  EVIDENCE :  NO  PREJU- 
DICE. Where  the  court  instructed  as  to  a  matter  not  pleaded,  and 
'  as  to  which  there  was  no  evidence,  this  court  will  {^resume,  when 
the  contrary  does  not  appear,  that  the  jury  made  no  finding  on 
that  point,  and  that  the  mstruction  was,  therefore,  without  pre- 
judice.   Id, 

6*  Insufficient  exceptions  to.  Exceptions  to  instructions,  taken 
in  a  motion  for  a  new  trial,  cannot  be  considered  unless  the 
grounds  of  the  exceptions  are  stated.  (See  CJode,  sec.  2789.) 
Stanhope  t?.  Swafford,  45. 

7.  Exceptions  to  :  evidence  of  on  appeal.  Where  it  appears  by 
the  transcript  that  an  entry  was  made  upon  the  margin  of  each 
paragraph  of  the  court's  charge,  **  Given,  and  defendant  excepts," 
and  that  each  of  such  entiries  was  signed  by  the  judge,  except  that 
on  the  mtirgin  of  paragraph  numbered  7i,  and  the  bill  of  excep- 
tions states  that  the  court,  upon  its  own  motion,  gave  the  instruc- 
tions numbered  1  to  9,  inclusive, .  **  to  the  giving  of  which,  and 
each  of  them,  the  defendant  at  the  time  duly  excepted  in  writing," 
held  that  paragraph  number  7i  must  be  regarded  as  duly  excepted 
to  for  the  purposes  of  appeal.    State  v,  Lavin,  655. 

8.  When  properly  refused.  Instructions  asked  are  properly 
refused  when  they  are  fully  embraced  in  those  given.  Taylor  v. 
Chicago,  M.  <fc  St.  P.  Ry.  Co.,  432. 

9. .    There  is  no  error  in  refusing  instructions  asked,  when  the 

substance  of  them,  so  far  as  they  are  correct  expressions  of  the 
law,  is  embraced  in  those  given.  ( See  opinion  for  illustrations.) 
Winter  v.  Central  Iowa  Ry.>Co.,  443. 

10.  Repetition  not  required.  It  is  not  error  to  refuse  instructions 
asked,  the  substance  of  which,  so  far  as  correct,  is  incorporated  in 
those  given.     Turner  v,  Hardin,  691. 

For  instructions  relating  to  particular  subjects,  see  appropriate 
titles. 

INSURANCE. 

( 1 )  Fire  Insurance, 

1,  Policy  issued  in  violation  of  law  :  validity.  K  is  a  general 
rule  that  when  a  statute  annexes  a  penalty  for  the  doing  of  an  act, 
it  implies  such  a  prohibition  as  will  make  the  act  void  ;  but  to  this 
rule  there  are  exceptions.    ( See  Pangbom  v,  Westlake,  36  Iowa, 
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548.)  And  where  the  defendant  issued  its  policy  of  fire  insurance 
upon  property  in  the  state  of  Pennsylvania,  without  having  the 
certificate  of  the  insurance  commissioner  of  said  state  that  it  was 
qualified  to  do  business  in  that  state,  and  without  having  the  capi- 
tal required  to  entitle  it  to  such  certificate,  held  that  the  policy  was 
not  void,  and  that  the  holder  could  recover  upon  it,  notwithstand- 
ing the  laws  of  that  state  declared  that  no  foreign  insurance 
company  should  be  permitted  to  issue  policies  of  insurance  upon 
property  in  said  state  without  first  having  procured  such  certificate, 
and  provided  that  any  company  so  doing  should  pay  a  fine  to  said 
state, — such  laws,  however,  im(>08ing  no  duty  or  prohibition  on 
persons  receiving  policies  from  companies  which  have  not  complied 
with  the  law.  (See  opinion  for  citations.)  Pennypacker  v. 
Capital  Fire  lns»  Co.,  56. 

3.  Notice  and  proofs  of  loss  :  evidence.  In  an  action  upon  an 
insurance  policy,  plaintiff  was  properly  permitted  to  show  that  he 
procured  the  policy  through  certam  third  persons ;  that  he  mailed 
notice  and  proofs  of  loss  to  them  ;  and  that  they  received  them 
and  forwarded  them  by  mail  to  defendant,  though  such  persons 
were  not  defendant's  agents.     Id, 

8.     :  SENDING  BY  MAIL :  PRESUMPTION.    In  such  case,  the  court 

properly  instructed  that  if  such  third  persons  mailed  the  notice 
and  proofs  of  loss,  properly  addressed,  to  defendant,  the  presump- 
tion was  that  they  were  duly  received,  but  that  such  presumption 
might  be  overcome  by  evidence.  ^  Id, 

4.  Notice  op  loss  :  time  of  aiviNa.  A  rejc^uirement  in  a  policy,  that 
notice  of  loss  must  be  ^iven  forthwith,  is  substantially  equivalent 
to  a  requirement  that  it  be  given  within  a  reasonable  time.    Id, 

5.  Notice  and  proofs  of  loss  :  reception  :  evidence  :  coNFLicrr. 
"Where  there  was  evidence  that  notice  and  proofs  of  loss  were 
duly  mailed  to  defendant,  but  defendant's  cffficers  and  clerks  who 
received  its  mail  testified  that  no  such  documents  were  received, 
held  that  there  was  a  conflict  of  testimony,  and  that  the  finding  of 
the  jury  that  they  were  received  could  not  be  disturbed  on  appeal. 
Id. 

6.     :   DATE  OF   reception  :   special   finding.     To  a  special 

interrogatory  :  **  When  were  the  proofs  of  loss  received  by  defend- 
ant at  its  Des  Moines  office?"  the  jury  answered:  ** Within 
sixty  days  from  the  date  of  the  fire."  That  time  being  material 
and  there  being  no  evidence  as  to  the  date  of  their  reception,  held 
that  the  answer  was  sufficiently  definite.    Id, 

7.  Notice  of  loss.  A  provision  in  an  insurance  policy,  that  *'in 
case  of  loss  the  assured  shall  forthwith  give  notice  thereof  to  the 
secretary  in  writing,"  is  sufficiently  complied  with  by  giving  the 
notice  to  the  company  directly,  within  the  time  prescribed  by 
chapter  21 1,  section  8,  Laws  of  1880.  Letois  v,  Burlington  In8, 
Co,,  259. 

8.  Injurt  to  cattle  :  damages  :  evidence.  In  an  action  upon  an 
insurance  policy  to  recover  for  damage  to  insured  cattle,  the 
measure  of  plaintiff  ^s  damages  was  the  difference  in  the  value  of 
the  cattle  immediately  before  and  after  the  injury,  and  evidence 
as  to  what  h^  sold  some  of  the  cattle  for  some  time  after  they 
were  injured  was  properly  excluded.    Id, 

9.  Proofs  OF  loss  AS  EVIDENCE.  Proofs  of  loss  furnished  the  com- 
pany by  the  insured  are  not  competent   evidence  to  establish,  on 
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the  trial,  the  facts  connected  with  the  loss  ( Neese  v.  Irisurance  Co., 
55  Iowa,  605) :  but  such  proofs,  with  the  company's  indorsement 
thereon,  may  be  introduced  to  show  when  the  company  received 
them.    Id, 

10.  Damaqe  to  housb  and  barn  :  competency  of  witnesses.  The 
mechanics  who  built  a  house  and  barn  in  1882.  1888  and  1884,  and 
who  visited  them  in  the  spring  of  1885,  and  again  after  their 
injury  by  a  cyclone  in  June  of  that  year,  were  competent  to 
testify  as  to  the  amount  in  which  they  were  damaged.    Id, 

11.  Defense  :  premium  note  unpaid  :  copy  not  attached  to  poucy. 
Where  a  past-due  premium  note  was  set  up  to  defeat  a  recovery 
upon  a  policy  of  insurance,  held  that  it  could  not  have  that  effect 
wnere  a  copy  of  it  was  not  attached  to  the  policy,  as  required  by 
chapter  211,  section  2,  Laws  of  1880,  even  though  such  copy  was 
attached  to  another  policy  issued  to  plaintiff  at  the  same  time, 
and  the  note  was  for  premium  due  on  both  policies.    Id, 

12.  :  false  representations  :  extent  of  uens.    Where  the 

evidence  was  conflicting  as  to  whether  the  unpaid  amount  of 
judgments  which  were  liens  upon  the  insured  property  was  in 
excess  of  what  plaintiff  in  his  application  represented,  and  as  to 
whether  a  subsequent  judgment  was  or  was  not  a  lien  on  the 
premises  by  reason  of  their  being  a  homestead,  and  these  questions 
were  considered  by  the  court  which  tried  the  case,  held  that  this 
court  could  not  reverse  a  judgment  for  plaintiff  on  the  ground  that 
it  was  against  the  evidence  on  these  points.    Id. 

13.  Value  of  building  :  excessive  verdict.  Where  the  destroyed 
building  had  been  erected  fifteen  years,  And  the  testimony  was 
that  a  new  one  like  it  could  be  constructed  for  seven  hundred  and 
thirty-four  dollars,  or,  at  most,  seven  hundred  and  eighty  dollars, 
and  that  the  old  one  had  depreciated  in  value  from  twenty-five  to 
fift^  per  cent.,  held  that  a  verdict  for  seven  hundred  dollars  in  an 
action  upon  a  policy  of  insurance  on  the  building  was  excessive. 
Quinn  v.  Phoenix  Ins,  Co,,  346. 

14.  Proofs  of  loss  :  evidence  of  :  waiver.  Where  plaintiff,  in  an 
action  on  an  insurance  policy,  claimed  that  there  was  a  waiver  of 
proofs  of  loss,  and  the  evidence  showed  an  absolute  waiver,  if  any, 
it  was  error  to  admit  evidence  of  proofs  of  loss  made  after  the 
time  limited  for  making  such  proofs.    Id, 

15.  Action  on  poucy  ;  false  application  :  knowledge  of  agent  : 
company  bound,  a  policy  of  fire  insurance  was  issued  upon  an 
application  which  stated  that  the  title  of  the  land  was  in  the  appli- 
cant, whereas  it  was  in  his  wife,  but  the  premises  were  tiieir 
homestead.  The  application  was  prepared  by  the  company's  agent, 
and  both  the  assured  and  his  wife  reminded  him  at  the  pixne  that 
the  title  was  in  the  wife,  as  he  well  knew  ;  but  he  replied  that,  as 
he  was  not  insuring  the  land,  it  made  no  difference,  and  upon  this 
assurance  the  husband  signed  it.  In  an  action  upon  the  policy, 
held  that,  as  the  husband  had  an  insurable  interest  in  the  property, 
it  being  a  homestead,  and  as  the  company  had  constructive  knowl- 
edge through  its  agent  of  the  real  state  of  the  title,  and  took  and 
retained  the  premium  paid  upon  the  risk,  it  could  not  defeat  a 
recovery  upon  the  policy  on  the  ground  of  .the  false  statement  in 
regard  to  the  title.  ( See  opinion  for  citations.)  Reynolds  v,  Iowa 
d:  Nebraska  Ins.  Co.,  563. 

10.  :  declarations  of  adjusting  agent.    Where,  in  an  action 

on  a  policy  of  fire  insurancei  it  was  shown  that  an  agent  of  the 
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company  had  been  acting  as  its  adjuster  while  the  policy  was  in 
force,  and  that  he  was  authorized  to  represent  it  in  investigating 
the  loss,  held  that  this  was  a  sufficient  foundation  for  the  admis- 
sion of  his  declarations  made  while  he  was  taking  proofs  of  the 
loss.    M. 

17.    — :   HOUSEHOLD    PURNITUKE  :   WHAT   INCLUDED.      A    policy    of 

fire  insurance  on  '* household  furniture"  covers  goods,  vessels, 
utensils,  and  other  articles  necessary  and  convenient  for  keeping 
house ;  and,  in  an  action  on  such  policy,  it  is  competent  to  prove 
the  loss  of  a  sausage-mill,  chum,  cook-stove,  clothes-rack,  carpets, 
dishes,  kettles,  spoons,  knives  and  forks,  and  other  articles  of 
household  use.    Id. 

(2)  Life  Insurance, 

18.  Mutual  benefit  societies  :  chanob  of  beneficiaries  :  fraud. 
Plaintiff  *8  father  was  a  member  of  the  defendant  order,  and  to 
him  was  issued  a  beneficiary  certificate  in  which  plaintiff  was 
named  as  beneficiary.  This  certificate  he  delivered  to  the  plain- 
tiff, who  held  possession  of  it  for  many  years,  until  her  father 
procured  it  from  her  upon  a  false  statement  of  his  purpose,  where- 
upon he  returned  it  to  the  order  and  procured  a  new  certificate 
payable  to  his  wife,  the  intervener.  After  this  the  father  died, 
and  this  contention  is  between  plaintiff  and  intervener  to  deter- 
mine who  is  entitled  to  the  benent.  Held  that,  under  the  by-laws 
of  the  defendant  order,  which  conferred  upon  its  members  the 
unqualified  right  to  change  the  beneficiaries  m  their  certificates  in 
the  manner  in  which  the  change  in  this  case  was  made,  and  under 
the  provisions  of  our  statutes  (sec.  7,  chap.  65,  Laws  of  1886  ),  the 
certificate  conferred  upon  plaintiff  no  vested  right,  even  though 
given  to  her  and  held  in  her  possession,  and  that,  therefore,  she 
could  claim  nothing  on  account  of  the  fraud  by  which  she  was 
induced  to  give  it  up,  and  that  the  court  rightly  entered  judgment 
for  the  intervener.  ( See  opinion  for  citations.)  Brown  v.  Grand 
Lodge,  A.  O.  U.W,,  287. 

INTEREST. 

See  Usury. 

INTOXICATING  LIQUORS 

1.  Reoulation  of  saloons  :  state  law  and  city  ordinance.  The 
plaintiff  city,  prior  to  the  legislation  of  the  state  prohibiting  the 
sale  of  intoxicating  liquors  as  a  beverage,  enacted  an  ordinance 
requiring  "  all  saloons  *  *  *  and  all  places  where  intoxicating 
liquors  are  sold  as  a  beverage"  to  be  closed  at  eleven  o'clock  p.  m. 
After  the  taking  effect  of  the  legislation  prohibiting  the  sale  of 
intoxicating  liquors  as  a  beverage,  defendants  kept  a  saloon  in 
said  city,  in  which,  besides  intoxicating  liquors,  pop,  ginger  ale 
and  cigars  were  sold,  and  they  kept  it  open  after  the  iiour  pre- 
scribed in  the  ordinance.  Held  that  the  prohibitory  legislation  by 
the  state  made  nugatory  so  much  of  the  ordinance  as  was  designed 
to  regulate  the  sale  of  intoxicating  liquors  ( Town  of  New  Hampton 
V.  Conway,  56  Iowa,  499),  but  that,  without  the  sale  of  such 
liquors,  the  place  was  still  a  **  saloon  "  within  the  meaning  of  the 
ordinance,  by  reason  of  the  sale  of  other  refreshments  therein,  and 
that  the  ordinance  remained  valid,  under  section  482  of  the  Code, 
so  far  as  it  provided  for  the  closing  of  such  saloon  at  the  hour 
stated,  and  that  defendants  were  properly  ronvict<»d  for  the  viola- 
tion of  the  ordinance.     City  of  Clinton  v.  Qrxutendorf,  117. 
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2.  Illegal  sales  by  phabmacist  :  bvidenoe.  In  a  prosecution  of  a 
pharmacist  for  tlie  illegal  sale  of  liquors  to  one  M.,  papers  purport- 
ing to  be  applications  of  M.  to  defendant  for  the  purchase  of  such 
liquors  were  admitted.    They  were  in  the  usual  form,  and  were 

E reduced  by  the  county  auditor,  who  testified  that  they  came  into 
is  possession  with  the  office,  but  that  he  could  not  find  defendant's 
sworn  certificate,  which  should  be  attached  thereto.  The  deputy 
auditor  testified  that  defendant  always  appended  such  certificate 
to  his  report  of  sales,  and  if  the  papers  in  question  were  filed  by 
defendant,  such  certificate  would  have  been  with  them,  and  the 
defendant  testified  that  they  appeared  to  be  in  his  handwriting. 
Held  that  they  were  sufficiently  identified  to  make  them  admissible 
in  evidence.    State  v.  Oeder,  72. 

8.     :  SALES  TO  habitual  drunkard  :  EVIDENCE.    The  evidence 

in  this  case  (see  opinion)  held  sufficient  to  go  to  the  jury  as 
showing  that  defendant  sold  intoxicating  liquors  to  one  J.  M.,  and 
that,  of  several  men  of  the  same  name,  to  whom  he  sold,  the  par- 
ticular M.  referred  to  in  thq  evidence  was  one  who  was  in  the 
habit  of  becoming  intoxicated,  though  defendant  testified  that  he 
never  sold  to  that  particular  person.    Id, 

4.  Unlawful  sales  :  damages  :  lien  on  leased  premises  :  knowl- 
edge OF  lessor.  Where  the  lessee  of  defendant's  lot  kept  a  saloon 
thereon,  and  therein  sold  intoxicating  liquors  to  plaintiff's  husband, 
an  habitual  drunkard,  with  the  knowledge  and  consent  of  defend- 
ant, a  judgment  obtained  by  plaintiff  against  the  lessee  for  dam- 
ages on  account  of  such  unlawful  sales  was  a  lien  on  the  leased 
premises  (Code,  sees.  1557,  1558)  ;  and  if  defendant  knew  of  such 
unlawful  sales,  as  the  evidence  (  see  opinion  )  shows  he  did,  and 
made  no  objection  thereto,  he  will  be  presumed  to  have  consented 
thereto.    McVey  v.  Manatt,  132. 

6.  Enforcing  lien:  evidence  as  to  amount.  In  such  case  the 
judgment  against  the  lessee,  to  which  defendant  was  not  a  party, 
was  not  conclusive  as  to  the  amount  to  which  defendant's  property 
should  be  subjected  (  Buckham  v.  Orape,  65  Iowa,  535  )  ;  but  m  an 
action  to  establish  and  enforce  the  judgment  as  a  lien,  held  that  it 
was  not  essential  to  show  by  evidence  all  the  ingredients  which 
went  to  make  up  the  judgment,  but  that  it  was  sufficient  to  show 
that  the  amount  of  the  judgment  was  justified  by  the  facts, 
whether  they  embraced  all  that  was  proved  on  the  former  trial  or 
not.    id. 

6.     :  SEPARATE  actions.    In  such  case  the  lessor  could  not 

object  that  he  was  not  made  a  party  to  the  first  action  ;  for,  while 
a  joint  action  might  have  been  maintained  against  him  and  his 
lessee,  it  is  lawful  in  such  cases  to  bring  an  action  against  the 
saloon-keeper  and  prosecute  it  to  judgment,  and  to  bring  a  subse- 
quent action  against  the  landlord  to  make  the  judgment  a  lien  on 
the  premises.     (See  opinion  for  citations.)     Id. 

7.     :  FORM  OF  ACTION :  WAIVER.     Where  the  action  to  enforce 

the  lien  in  such  case  was  brought  in  equity,  and  defendant  made 
no  objection  to  that  form  of  action,  and  it  was  treated  by  all 
parties  and  the  court  as  an  equitable  action,  it  is  too  late  in  this 
court  to  complain  that  it  was  tried  in  the  wrong  forum.  (See 
opinion  for  citations.)    Id. 

8.    :   JOINT  tortfeasors:   satisfaction.    In  such  case  the 

saloon-keeper  and  the  landlord  were  not  joint  wrongdoers ;  but,  if 
they  were,  it  would  not  follow  that  a  partial  payment  of  the  judg- 
ment against  the  former  would  discharge  the  property  of  the 
latter,  since  a  partial  payment  is  no  satisfaction.    Id. 
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9.     :  PERSONAL  JUDGMENT  FOR  cx)ST8.    Whfle  in  Buch  case  no 

personal  judgment  can  be  rendered  against  the  landlord  for  the 
amount  of  the  lien,  he  ib  personally  liable  for  the  costs  made  by 
his  resistance  to  the  action  to  enforce  the  lien.  (See  Code,  sec. 
2938.)    Id. 

10.  Contempt  of  injunction  :  sentence  :  suspension  of  execution. 
Defendants  were  found  guUty  of  contempt  for  violating  injunc- 
tions against  saloon  nuisances  maintained  by  them,  and  tney  were 

*  each  adjudged  to  pay  a  fine,  and  to  be  imprisoned  in  default  of 
such  payment.  The  judgment  in  each  case  contained  the  follow- 
ing condition :  '*The  execution  of  this  judgment  is  to  be  sus- 
pended during  the  pleasure  of  the  court ;  but  whenever  the  court, 
or  one  of  the  Judges  thereof,  so  directs  execution  and  warrant  of 
commitment  are  to  issue.'*  Held  that  the  court  had  no  authority 
thus  to  suspend  at  pleasure  the  execution  of  judgment  for  a  crime 
committed,  and  that  the  condition  was  void,  and  of  no  effect  to 
delay  execution  of  the  sentence  in  either  case.    State  v.  Voss,  467. 

11.  Evidence:  stipulation:  witness  employed  as  detective: 
CREDIBILITY.  In  an  action  to  abate  a  liquor  nuisance,  after  plain- 
tiff had  served  notice  of  the  taking  of  the  deposition  of  a  non- 
resident witness,  the  defendant  agreed  that  if  said  witness  was 
present  at  the  trial,  or  if  his  deposition  was  taken,  he  would  swear 
to  certain  enumerated  facts,  wnich,  if  believed,  were  sufficient  to 
establish  plaintiff  *s  cause  of  action.  The  stipulation  was  filed  in 
the  case,  and  it  provided  that  it  might  be  read  by  the  plaintiff 
as  the  testimony  of  said  witness  in  the  trial  of  the  cause,  and  it 
was  so  read,  and  plaintiff  rested.  Defendant  then  proved  by 
plaintiff 's  attorney  that  he  had  employed  the  witness  to  procure 
evidence  in  relation  to  the  violation  of  the  prohibitory  liquor  law, 
and  paid  hixh  a  certain  sum  per  day  and  expenses.    Held — 

(1)  That  the  testimony  of  the  witness,  as  agreed  to,  was  entitled 
to  the  same  credit  as  if  he  had  actually  testified  to  the  same 
facts  on  the  trial  or  by  deposition,  and  was  not  to  be  dis- 
credited on  the  ground  that  there  was  no  cross-examination. 

(2)  That  the  fact  that  the  witness,  while  in  the  employment  of 
plaintiff's  attorney,  ascertained  the  facts  to  which  it  was 
agreed  he  would  testify,  including  the  fact  that  in  so  doing 
he  purchased  whiskey  at  defendant's  saloon,  was  no  ground 
for  discrediting  his  testimony. 

(3)  That  it  was  error  for  the  district  court  to  refuse  an  injunc- 
tion upon  the  testimony  in  the  case.  Dickinson  v,  Bentley, 
482. 

12.  Nuisance  :  evidence  to  support  conviction.  Drake  v.  Freehan, 
768. 

JUDGMENTS. 

1.  Against  garnishee  :  fraud  :  setting  aside.  Plaintiff  was  gar- 
nished on  execution  at  the  suit  of  defendants  against  one  T.,  and 
he  answered  that  he  had  money  and  notes  belonging  to  T.,  but 
afterwards,  and  before  judgment  was  rendered  on  his  answer,  he 
discovered  that  the  T.  whose  money  and  notes  he  held  was  not  the 
T.  against  whom  the  execution  ran,  and  he  so  stated  to  defend- 
ants attorney  in  that  suit,  and  informed  him  that  he  had  in  his 
hands  no  money  or  property  belonging  to  the  said  execution 
defendant,  whereupon  said  attorney  agreed  that  he  would  take  no 
further  steps  in  the  garnishment  proceeding ;  and  plaintiff,  rely- 
ing on  said  promise,  took  no  steps  to  correct  his  answer.    The 
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said  attorney,  however,  without  notioe  to  plaintiff,  and  in  his 
absence,  took  judgment  against  him  upon  his  answer.  Held  that 
these  facts  presented  a  case  of  judgment  obtained  by  fraud  which 
did  not  arise  until  the  judgment  was  entered,  and  which  was  not 
discoverable  until  after  that  time,  and  that  equity  would  grant 
relief  by  enjoining  the  collection  of  the  judgment  and  setting 
it  aside.  ( Code,  sec.  2532,  and  Hintrager  v.  Sumbargo,  54  Iowa, 
604,  diatingtiished.)    Searle  v,  Fairbanks,  807. 

2.  The  same  :  interest  of  garnishee  to  sustain  action.  In  such 
case  though  notice  of  the  garnishment  was  given  the  person  whose 
notes  and  money  plaintiff,  as  garnishee,  answered  that  he  held, 
and  not  to  the  execution  defendant  of  the  same  name,  held  that, 
whether  plaintiff  would  or  would  not  be  protected,  in  paying  the 

J*udgment,  as  against  the  person  whose  money  and  notes  he  held, 
le  had  such  an  interest  as  entitled  him  to  maintain  an  action  to 
set  aside  the  judgment  and  enjoin  its  collection.    Id, 

8.  In  justice's  court  :  transcript  :  dItration  op  lien.  Under  sec- 
tion 8568  of  the  Code,  where  a  transcript  of  a  justice's  judgment  is 
filed  in  the  district  court,  it  becomes,  in  effect,  a  judgment  of  the 
district  court,  '*  as  of  that  date ; "  that  is,  as  of  the  date  of  filing  the 
transcript ;  and  the  lien  thereof  on  real  estate  expires  in  ten  years 
from  the  date  of  filing,  and  not  in  ten  years  from  the  date  of  the 
rendition  of  the  judgment  by  the  justice.  (Compare  Rand  v, 
Oamer,  75  Iowa,  812,  and  McCoy  v.  Cox,  54  Iowa,  596.)  Stover  v, 
Elliott,  829. 

4.  Apparent  lien:  prior  sale  by  judgment  debtor:  BXTRbEN  of 
proof.  Where  a  judgment  appears  of  record  to  be  a  lien  on  land 
which  stands  of  record  in  the  name  of  the  judgment  debtor,  a 
purchaser  from  the  judgment  debtor,  who  seel^  to  avoid  the  lien 
on  the  ground  that  he  purchased  prior  to  the  rendition  of  the  judg- 
ment, has  the  burden  to  prove  th  at  claim .     Hodge  v.  Dent,  878. 

6.  On  supersedeas  bond  :  jurisdiction.  This  'court  may  enter  a 
valid  judgment  against  the  surety  on  a  supersedeas  bond  without 
notice  to  him.  Such  notice  is  not  requirea  to  give  this  court  juris- 
diction, as  he  is  not  a  party  to  the  action.    Phelan  v.  Johnson,  727. 

6.  — •—' :  rendition  of  after  dismissal  of  appeal  :  remedy.  The 
surety  upon  a  supersedeas  bond,  against  whom  judgment  has  been 
entered  m  this  court,  cannot  ,in  another  court  enjoin  the  enforce- 
ment of  the  judgment  by  execution,  on  the  ground  that  the  judg- 
ment was  erroneously  entered  after  the  appeal  was  dismissed.  If 
such  error  was  committed,  he  should  have  come  into  this  court, 
and,  upon  a  showing  of  the  facts,  had  the  judgment  set  aside.    Id, 

7,     :  collusion  and  fraud  :  remedy.    Nor  can  the  surety  in 

such  case  so  enjoin  the  enforcement  of  the  judgment  on  the 
ground  that  it  was  the  result  of  collusion  and  fraud  upon  the  part 
of  the  parties  to  the  suit.  If  that  were  true,  it  might  be  ground 
for  settmg  aside  the  judgment  in  proper  proceedings,  but  not  for 
enjoining  its  execution  as  if  it  were  void.    Id, 

8. :   iNJUNcnoN :  jurisdiction.    Under  section  3896  of  the 

Code,  providing  that  an  action  to  enjoin  proceedings  on  a  civil 
action,  or  on  a  judgment,  must  be  brought  in  the  county  and  court 
in  which  such  action  is  pending  or  the  judgment  was  obtained, 
held  that  the  district  court  of  Jasper  county  had  no  jurisdiction  to 
enjoin  the  execution  of  a  judgment  rendered  upon  a  superse' 
deas  bond  by  this  court  in  Polk  county.    Id, 
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9.  Offer  TO  cx)NFESS :  REFUSAL.    See  Costs,.!. 

10.  Judgment  for  costs  under  general  prater.    See  Costs,  3. 

11.  Judgment  in  criminal  cases.    See  Criminal  Law,  89-41. 

13.  NuNC-PRO-TUNC  ENTRY  IN  PROBATE.    See  Estates   of   Decedents, 
4-6. 


Liquors,  9. 

JUSTICES  AND  THEjlR  COURTS. 

Justice's  judgment  :  transcript  :  lien.    See  Judgments,  8. 

LAND. 

See  Real  Estatr 

LANDLORD  AND  TENANT. 

1.  Field-cropper  :  right  of  pasturage.  A  mere  field- cropper  for  a 
share  of  the  crop  has  no  rijB^ht  to  turn  cattle  upon  the  land  until 
the  crop  is  harvested,  and  in  no  case  has  he  a  right  to>  pasture  the 
land  after  the  first  of  December.  ( Code.  sec.  3015 ;  Kyte  v.  Keller, 
76  Iowa,  84.)    Tantlinger  v.  Sullivan,  318. 

3.  Right  of  tenant  as  to  stock  killed  on  railroad  trace.  See 
Railroads,  8. 

LARCENY  OF  CATTLE. 

See  Criminal  Law,  12-15. 

LETTERS  OF  CREDIT. 

See  Contracts,  6. 

LIENS. 

For  liens  of  various  kinds,  see  appropriate  titles.  See,  also,  Priorities. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Statute  of  Limitations. 

MANDAMUS. 

To  COMPEL  abatement  OF  NUISANCE.    See  Nuisances,  1. 

MANSLAUGHTER. 

See  Criminal  Law,  16-30. 

MASTER  AND  SERVANT. 

See  Railroads,  38-35. 

MECHANICS'  LIENS. 

1.  Subcontractor  :  money  reserved  for  payment  of.  Where  the 
principal  contractor  left  in  the  hands  of  the  owner  of  the  improve- 
ment money  for  the  payment  of  a  subcontractor/  who  in  due  time 
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filed  a  mechanic's  lien  for  the  amount  due  him,  such  lien  was 
rightly  eetablished,  to  the  extent  of  the  money  bo  left.  .  Hug  v. 
Hintrager,  859. 

2.  :  DELAY  IN  FiUNQ  CLAIM  AND  GIVING  NOTIOK.  Where  a  Sub- 
contractor did  not  file  his  claim  for  a  mechanic's  lien,  and  give 
notice  thereof  to  the  owner  of  the  improvement,  until  more  than 
thirty  days  had  elapsed  from  the  date  of  completing  his  work,  and 
when  he  did  so  the  owner  was  owing  the  principal  contractor 
nothing,  and  did  not  afterwards  become  indebted  to  him,  held 
that  the  subcontractor  did  not  secure  a  lien  on  the  property.  (See 
McClaii\'s  Code,  sec.  3315.)     Id. 

8.     :  WHO  TO  VERIFY  STATEMENT.    A  Statement  for  a  mechanic's 

lien  must  be  verified,  but  it  need  not  be  sworn  to  by  a  claimant  for 
the  lien  ( Lamb  v,  Hannenian,  40  Iowa,  41 ) ;  and  in  this  case  held 
that  a  verification  by  an  employe  of  the  claimant8,^who  transacted 
the  business  and  knew  the  facte,  was  sufficient.    Id, 

4.     :  TIME  OP  NOTICE :  LAST  ITEM  OP  ACCOUNT.    Where  the  next 

to  the  last  item  of  a  subcontractor's  account  in  a  statement  for  a 
mechanic's  lien  was  October  19,  and  the  last  item  was  November 
28,  and  notice  of  the  filing  of  the  claim  ^as  given  December  4,  and 
the  evidence  showed  that  said  last  item  was  furnished  to  the 
principal  contractor  in  good  faith,  the  owner  of  the  improvement 
could  not,  by  returning  it  on  the  ground  that  it  was  not  contem- 
plated in  the  contract,  make  the  next  to  the  last  item  the  last,  and 
thus  avoid  the  lien,  on  the  ground  that  the  notice  was  not  served 
within  thirty  days  after  the  last  item,  as  required  by  statute.    Id. 

6.      :      UNWARRANTED     PAYMENT     TO     PRINCIPAL     CONTRACTOR. 

Although  the  building  contract  provided  that  R.'s  lumber  was  to 
be  used,  the  evidence  showed  that  the  owner  of  the  improvement 
knew,  before  he  paid  the  principal  contractor,  that  C.  was  furnish- 
ing lumber  for  the  building,  and  that  he  would  have  a  right  to 
perfect  a  lien  therefor  by  complying  with  the  law,  which  he  did 
within  due  time.  Held  that  the  owner  paid  the  principal  con- 
tractor at  his  peril,  and  such  payment  did  not  exempt  the  property 
from  a  lien  for  the  lumber  furnished  by  G.  ( See  Chicago  Lumber 
Co,  V,  WoodsidCy  71  Iowa,  859.)    Id, 

6.  Priority.  Mechanics'  liens  are  entitled  to  priority  in  the  order  in 
which  they  are  filed.  ( Laws  of  1876,  ch.  100,  sec.  9.)  Eobertson 
V,  Barrack,  638. 

7.  Implied  contract  :  sufficiency  :  evidence  :  immaterial  matters. 
C.  entered  into  a  contract  with  M.  to  repair  the  latter*s  house,  and 
he  contracted  for  the  materials  with  plaintifi's.  After  a  part  of 
them  were  delivered,  plaintiffs  informed  M.  of  the  fact,  ana  asked 
him  who  would  pay  for  them,  to  which  he  replied  that  he  would 
pay  for  them,  and  intended  to  do  so,  and  that  he  would  pay  for 
whatever  materials  were  delivered  at  the  building.  Afterwards 
the  rest  of  the  materials  was  delivered.    Held— 

(1)  That  there  was  an  implied  contract  of  purchase  by  M.  and 
an  agreement  to  pay  for  the  materials,  not  as  surety,  but  as 
principal. 

(2)  That  sucli  implied  contract  was  a  sufficient  basis  for  a 
mechanic's  lien,  under  section  8,  chapter  100,  Laws  of  1876. 
( See  citations  in  opinion.) 

(8)  That  it  was  immaterial  that  the  contract  was  made  after  a 
part  of  the  materials  was  furnished. 
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(4)  That,  since  M.'8  agreement  was  directly  to  plaintiffs,  it  was 
immaterial  whether  or  not  he  had  paid  C.  all  that  he  had 
agreed  to  pay  him  under  the  contract,  and  that  it  was  also 
immaterial  whether  the  claim  for  the  lien  was  filed  in  time 
for  plaintiffs  to  enforce  their  claim  as  subcontractors.  Car- 
ney Bros.  V,  Cook,  747. 

MORTGAGES. 

1.  For  purchase  money  :  superior  to  prior  judgment.  Where  the 
vendee  of  land  had  a  bond  for  a  deed,  obligating  the  vendor  to 
execute  a  deed  upon  payment  of  the  purchase  money,  and  the 
vendee  on  a  certain  day  borrowed  portions  of  the  purchase  money 
of  two  different  persons,  which  was  paid  directly  to  the  vendor, 
and  took  a  deed  from  him  for  the  land,  and  executed  two  mort- 
gages upon  the  land  to  secure  the  payment  of  the  borrowed  money, 
and  all  this  was  done  as  pai*ts  of  the  same  transaction,  held  that 
the  mortgages  were  given  for  purchase  money,  just  as  if  they  had 
been  made  to  the  vendor  and  by  him  assigned  to  the  mortgagees, 
and  that  they  were  superior  in  equity  to  a  prior  judgment  against 
the  vendee.    ( See  opinion  for  citations.)    LaicUey  v,  Aiken,  112. 

2.  Foreclosure  :  redemption  bt  junior  mortgagee.  Mrs.  B.  took 
a  second  mortgage  on  land,  for  which  she  paid  nothing,  but 
assigned  it,  with  tlie  note  secured  thereby,  to  S.  as  security  for  a 
debt  which  the  mortgagor  was  owing  him.  The  first  mortgage 
was  foreclosed  and  the  land  sold  and  deeded  thereunder,  but  neither 
S.  nor  Mrs.  B.  was  made  a  party  to  that  action.  Mrs.  B.  afterwards 
died.  Held  that  her  heirs  and  administrators  had  no  right  to 
redeem  the  land  from  the  sale  without  showing  that  Mrs.  B.  had 
paid  the  debt  which  the  mortgagor  owed  to  S.,  and  by  that  means 
became  entitled  to  the  security  which  S.  held  for  the  debt.  Skinner 
V,  Young,  234. 

8.  Irregularity  without  uncertainty  :  reformation.  A  mortgage 
recited  a  consideration  of  three  hundred  dollars,  but  it  showed 
upon  its  face  that  it  was  given  to  secure  the  payment  of  *'  three 
hundred  dollars  on  the  ninth  day  of  May,  1883  ;  four  hundred  dol- 
lars on  the  ninth  day  of  May,  1885  ;  one  hundred  dollars  on  the 
ninth  day  of  May,  1884,  with  interest  thereon  at  the  rate  of  ten  per 
cent,  per  annum,  according  to  the  tenor  and  effect  of  the  one  prom- 
issory note,"  etc.  Held  that  the  purpose  and  effect  of  the  mortgage 
were  clear,  notwithstanding  the  consideration  was  stated  to  be  but 
three  hundred  dollars,  and  the  notes  to  be  secured,  one  instead  of 
three.    Shoemake  v.  Smith.  655. 

4.  Foreclosure:  no  notice:  redemption:  estoppel.  Plaintiff's 
homestead  was  sold  upon  the  foreclosure  of  a  mortgage  without 
•legal  notice  to  him  of  the  foreclosure  suit.  It  was  bid  in  by  deifend- 
ant  F.,  the  mortgagee,  and  in  due  time  a  sheriff 's  deed  was  made 
to  him.  Plaintiff,  however,  knew  of  the  decree  and  sale  eight 
months  prior  to  the  expiration  of  the  time  for  redemption,  and  he 
made  no  claim  that  the  foreclosure  and  sale  were  invalid  for  want 
of  notice,  but,  on  the  other  liand,  treated  them  as  valid,  and  nego- 
tiated with  F.  for  an  extension  of  the  time  for  redemption.  He 
knew,  also,  that  his  family  had  moved  out  of  the  house  and  that 
F.  had  moved  in,  and  he  stood  by  and  saw  F.  and  his  grantees,  the 
other  defendants,  make  valuable  improvements  upon  the  prop- 
erty, without  asserting  his  rights  by  reason  of  the  want  of  notice. 
Held  that  he  was  estopped  from  afterwards  asserting  that  fact  as 
a  basis  for  an  action  to  redeem.    Schlaing  v.  Fleckenstein,  668. ' 
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6.  Want  op  consideration:  coMPOUNDiNa  felont.  A  mort$^age 
given  to  secure  the  payment  of  money  alleged  by  the  mortgagees 
to  have  been  embezzled  from  them  by  the  mortgagor's  son  while 
in  their  employment,  upon  the  promise  of  the  mortgagees  that  they 
would  desist  from  a  criminal  prosecution  which  they  would  other- 
wise institute  against  the  son,  was  invalid,  whether  the  son  was 
guilty  or  not ;  for,  if  guilty,  the  consideration  was  illegal,  and,  if 
not  guilty,  there  was  no  consideration  whatever  for  the  mortgage. 
Smith  V,  Steely,  738. 

6.    Defective  record  :  notice.    See  Vendors  and  Purchasers,  7. 

For  chattel  mortgages,  see  that  title. 

See  Assignment  for  Benefit  of  Creditors,  1. 

MUNICIPAL  CORPORATIONS. 

See  CrriBS  and  Towns;  Counties. 

MURDER. 

See  Criminal  Law,  21-80. 

NEGLIGENCE. 

See  Personal  Injuries,  6 ;  Prairie  Fires,  1 ;  Railroads,  vassim; 
Vendors  and  Purchasers,  1. 

NEW  TRIALS. 

1.  Newly-discovered  evidence.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly-discovered  evidence  which  is  merely 
cumulative,  especially  where  the  necessity  of  the  evidence  appears 
during  the  trial,  and  there  is  no  showing  that  it  could  not  have 
been  procured  before  the  trial  closed.     State  v,  Oeder,  72. 

2.  Intoxication  of  juror  :  evidence.  A  motion  for  a  new  trial, 
based  on  the  alleged  intoxication  of  a  juror  during  the  trial,  was 
properly  overruled,  where  it  was  supported  by  the  affidavit  of 
defeodant,  but  contradicted  by  the  affidavit  of  the  juror.  (See 
State  V,  Kennedy f  77  Iowa,  218.)    State  v,  Lee,  75. 

8.  Newly-discovered  evidence.  Newly-discovered  evidence  is  no 
ground  for  a  new  trial  in  criminal  cases.  ( See  Code,  sec.  4489, 
and  State  v.  Bowman,  45  Iowa,  421.)    Id, 

4.  Evidence  to  support  verdict.  A  new  trial  will  not  be  granted 
by  this  court  on  the  ground  that  the  verdict  is  not  warranted  by 
the  evidence,  when  the  evidence  is  confficting.  Taylor  v.  Chicago, 
M.dbSt,  P.  i2y.  Co.,  432. 

5.  Ground  of  :  conflicting  evidence.  Where  the  evidence  before 
the  trial  court  as  to  a  fact  alleged  as  ground  for  a  new  trial  is  con- 
flicting, its  finding  will  not  be  disturbed  on  appeal,  in  the  absence 
of  a  showing  of  abuse  of  discretion.    Id, 

6.     :  NEWLY-DISCOVERED  EVIDENCE.   Newly-discoverod  evidence 

which  is  merely  cumulative  is  no  ground  for  granting  a  new  trial, 
especially  when  it  does  not  appear  that,  by  the  use  of  ordinarv 
diligence,  it  might  not  have  been  discovered  before  the  trial.    iJL 

7.  Newly-discovered  evidence.  In  an  action  for  a  balance  on  the 
price  of  intoxicating  liquors  sold  by  plaintiff  to  defendant,  there 
was  a  judgment  for  defendant  on  a  counter-claim  to  recover  the 
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money  already  paid  on  the  liquors,  on  the  ground  that  the  sales  were 
illegal,  because  plaintiff  had  no  authority  to  sell  them.  On  the 
tritu  plaintiff  claimed  to  have  such  authority,  but  was  unable  to 
prove  it,  and  the  court  ordered  a  verdict  for  defendant.  It  was 
afterwards  made  to  appear  that  before  the  trial  diligent  search  was 
made  for  the  record  of  plaintiff 's  authority  in  the  office  of  the 
auditor  of  the  proper  county,  but  it  was  not  found,  and  that  after 
the  trial  such  record  was  found,  upon  a  further  search,  in  a  room 
formerly  used  by  the  board  of  supervisoi*s,  but  then  used  as  a  jani- 
tor's room,  in  the  court  house.  Meld  that  this  was  newly-discov- 
ered evidence  on  which  the  district  court  might  properly,  in  the 
exercise  of  its  discretion,  grant  a  new  trial.  Orotte  v.  Schmidt, 
454. 

t 

8.  Newly-discov^rrd  evidence.  It  was  no  abuse  of  discretion  to 
refuse  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
where  such  evidence  consisted  of  a  fact  to 'which  one  of  the  wit- 
nesses had  neglected  to  testify,  and  facts  which  it  was  supposed 
a  certain  person  would  testify  to  if  a  new  trial  were  ordered^  where 
^here  had  already  been  a  continuance  to  procure  the  testimony  of 
such  person.    State  v.  Oinger,  574. 

9.  8UBPBI8E  :  NEW  EVIDENCE.    See  Attorneys  at  Law,  i, 

'    NUISANCES. 

1.  Private  action  based  on  order  of  board  of  health.  The 
board  of  health  of  a  city  declared  a  school  privy  to  be  a  nuisance, 
and  ordered  its  removal.  Plaintiff,  in  an  action  of  inandamus 
against  the  school  directors  to  compel  them  to  remove  it,  alleged 
the  action  of  the  board  of  health,  and  averred  that  the  privy  was 
just  across  the  street  from  his  residence,  and  was  unsigntly,  and 
that  he  had  been  damaged  by  the  refusal  of  defendants  to  remove 
it.  Held  that  the  finding  and  order  of  the  board  of  health  was  not 
conclusive  as  between  plaintiff  and  defendants,  and  that  the  peti- 
tion was  insufficient,  in  the  absence  of  allegations  showing  that  the 
privy  was  in  fai6t  a  nuisance,  and  that  plaintiff  was  damaged  by 
the  refusal  of  defendants  to  rebate  it.    KcUUen  v,  Wilson,  229. 

2.  Railroads  in  streets.    See  Railroads,  8. 

8.     Saloon  nuisances.    See  Intoxicating  Liquors. 

OCCUPYING  CLAIMANTS. 

Who  is  not  :  recovery  for  improvements.  One  who  makes  per- 
manent improvements  upon  land,  knowing  at  the  time  that  he  is 
not  the  owner,  but  only  with  the  expectation  of  subseauently 
acquiring  title,  cannot  recover  their  value  of  the  owner  under  the 
occupying-claimant  law.  Such  improvements  become  the  property 
of  the  owner  of  the  land,  and  his  title  is  not  divested  by  the  fact 
that  the  occupant  subsequently  acquires  color  of  title.  (See 
opinion  for  citations.)    Snellv.  Mechqn,  53. 

PARAMOUNT  TITLE 

See  Vendors  and  Purchasers,  0. 

PARENT  AND  CHILD. 

See  Bastardy. 
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PARTIES  TO  ACTIONS. 

1.  Township  trustees:  local  board  of  health.  Where  the 
trustees  and  clerk  of  a  township,  in  their  capacity  as  a  local  board 
of  health,  have  expended  money,  collected  by  tax  upon  the  town- 
ship, in  payment  of  a  physician  employed  by  them  in  the  suppres- 
sion of  small-pox,  they  cannot  maintain  an  action  against  the 
county  for  the  recovery  of  the  moiiey  ( conceding  the  liability  of 
the  county  to  repay  it ) ,  because  they  are  not  the  real  parties  in 
interest,  nor  trustees  of  an  express  trust.  ( See  Ckxle,  sees.  2543, 
2544.)    Sar^derson  v.  Ceiro  Qordo  County ^  89, 

3.  Insane  plaintiff.  A  person  adjudged  insane  cannot  maintain 
an  action  in  his  own  name.  He  can  sue  only  in  the  name  of  his 
guardian,  and  an  action  in  his  own  name  will  be  dismissed  upon 
proof  of  the  facts.  ( See  Code,  sec.  2569.)  Chtvannes  v,  Priestley, 
816. 

8.     Death  of  plaintiff  :  substitution.    See  Practice,  6. 

See  Estates  of  Decedents,  7 ;  JuDoiiENTS,  1,  2 ;  Partition^  1 ; 
Vendors  and  Purchasers,  3. 

PARTITION. 

Attachment,  sale  and  deed  of  plaintiff's  interest  pending  par- 
tition SUIT :  RESULTINQ  RIGHTS.  Plaintiff  was  the  owner  of  an 
undivided  interest  in  real  estate,  and  she  brought  her  action  for 

gartition.  After  the  action  was  begun,  D.,  a  creditor  of  hers, 
rou^ht  an  independent  action  against  her,  wherein  he  attached 
her  interest  in  the  real  estate.  He  prosecuted  his  action  to  judg- 
ment whereby  the  attachment  was  confirmed,  bought  in  the 
attached  property  at  execution  sale  under  the  judgment,  and  one 
year  thereafter  procured  a  sheriff 's  deed  therefor.  Actual  parti- 
tion was  found  impossible,  and  a  sale  was  ordered,  but  was  not 
made  until  after  the  execution  of  the  sheriff 's  deed  aforesaid.  D. 
was  at  no  time  made  a  party  to  the  partition  proceedings. 
Plaintiff 'S  share  of  the  proceeds  of  the  land  was  more  than  the 
amount  of  D.'s  judgment,  with  interest  and  costs,  and  he  inter- 
vened and  claimed  the  entire  share  of  plaintiff.  Held  that  he  was 
entitled  to  it,  as  the  judicial  sale  of  plaintiff's  interest  in  the  land 
to  him  had  the  same  effect  as  if  she  had  voluntarily  conveyed  to 
him  pending  the  partition  suit.  If  plaintiff  desired  to  limit  D.'s 
right  to  the  amount  of  his  attachment  lien,  she  should  have  made 
him  a  party  to  the  partition  suit  before  the  sheriff 's  sale  and  deed, 
under  sections  3281  and  8287  of  the  Code.  Section  2628  of  the  Code 
did  not,  on  account  of  the  pendency  of  the  partition  suit,  deprive 
D.  of  the  right  to  obtain  a  lien  by  attachment.  Arlington  v, 
Nash,  489. 

PARTNERSHIP. 

1.  Fraud  of  one  partner.  Where  one  partner,  while  acting  for 
the  firm,  makes  an  exchange  of  lands  by  means  of  false  representa- 
tions, the  other  partner  is  liable  for  the  fraud,  though  he  per- 
sonally takes  no  part  in  the  transaction  and  is  ignorant  of  the 
fraud.    Stanhope  v,  Svxtfford,  46. 

2.  Right  to  dissolve  :  construction  of  articles.  Plaintiff  was 
a  young  physician  in  the  city  of  Des  Moines  with  but  a  few  years' 
practice.  Defendant  was  a  physician  of  long  experience  and 
extensive  practice  in  the  same  city.  January  1,  1886,  in  con- 
sideration of  thirty-one  hundred  dollars  paid  defendant  by  plain-  - 
tiff,  they  entered  into  an  agreement  of  equal  partnership.    The 
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agreement  contained  the -following  clanse:  ''The  partnership 
shall  continue  for  the  term  of  ten  ( 10)  years  from  this  date,  unless 
sooner  terminated  by  mutual  consent,  or  by  notice,  which  shall  be 
in  writing,  and  be  delivered  sixty  days  before  taking  effect." 
April  1,  1887,  plaintiff  became  unable,  "by  reason  of  sickness,  to 
continue  in  the  work  of  his  profession,  and  there  was  but  little 
hope  of  his  being  again  able  to  do  so.  In  June  following  he  left 
the  state  and  was  seeking  elsewhere  such  relief  as  he  might  get 
from  a  change  of  climate.  While  so  absent,  and  while  still 
incapacitated  for  duty,  defendant  wrote  him,  October  25, 1887,  and 
notified  him  of  his  election  to  declare  the  partnership  ended  on  the 
first  day  of  January,  1888.  Held  that  the  clause  above  quoted 
from  the  articles  of  partnership  was  sufficient  authority  for  the 
dissolution  upon  defendant's  option  upon  giving  the  notice  which 
he  gave,  and  that  he  was  not  liable  in  damages  for  wrongfully 
excluding  plaintiff  from  the  partnership.  [  Beck,  J.,  diasentingA 
Swift  V,  Ward,  700. 

See  Homesteads,  1. 

PAYMENTS. 

Part  payment  no  consideration  for  discharge.  See  Promissory 
Notes,  2rA. 

PERSONAL  INJURIES. 

« 

1 .  Evidence  :  declarations  as  to  former  state  of  health.  Plain- 
tiff, in  an  action  for  personal  injuries,  having  testified  as  to  her 
good  physical  condition  as  far  back  as  1870,  held  that  statements 
made  by  her  to  others  not  earlier  that  1866  or  1867,  and  later,  were 
not  too  remote  to  be  shown  as  affecting  the  truth  of  her  testimony. 
McConnell  v.  City  of  Osage,  298. 

3.      :    confidential   communications    to    physician  :    WAIVER. 

Plaintiff  in  such  case  having  testified  that  she  had.  prior  to  her 
injury,  worked  on  the  farm,  and  traveled  and  sold  books  and 
sewing  machines ;  that  since  the  birth  of  her  children  her  health 
had  been  good  ;  that  she  had  done  heavy  work  indoors  and  out- 
doors ;  that  she  had  been  sick  but  little,  and  that  Dr.  C.  had  been 
her  attending  physician  at  times,  held  that  her  so  testifying  was 
not  a  waiver  of  her  ri^ht  to  object,  under  section  3643  of  the  Code, 
to  the  testimony  of  said  Dr.  C.  when  offered  to  contradict  her,  in 
which  he  related  confidential  communications  made  by  her  to 
him,  and  necessary  for  her  proper  treatment.  The  fact  that 
plaintiff's  testimony  in  such  case  is  false  does  not  constitute  such 
waiver,  since  the  court  cannot  assume  that  it  is  false  when  the 
forbidden  communications  are  offered.  ( See  opinion  for  review 
of  authorities  bearing  upon  the  question.)    Id, 

3.     : :  INQUIRY  AS  TO.     Plaintiff  in  such  case,  as  a  witness 

for  herself,  upon  cross-examination,  was  asked  :  *'Are  you  willing 
that  the  physicians  U^ho  have  treated  you  for  the  last  ten  or  fifteen 
years  ma>  disclose  to  this  jury  any  conversation  you  made  to 
them,  at  times  they  treated  you,  in  reference  to  your  condition?" 
Held  that  it  was  error  to  compel  plaintiff  to  answer  it ;  it  being  an 
improper  subject  for  inquiry,  under  section  8643  of  the  Ck)de,  and 
plaintiff  *s  negative  answer  having  a  tendency  to  discredit  her  with 
Uie  jury.    Id. 

4.  Extent  of  :  evidence  of  subsequent  acts.  In  an  action  for 
personal  injuries  the  plaintiff  may  show  by  witnesses  how  he 
habitually  acted  after  the  accident,  for  the  purpose  of  establishing 
the  extent  of  his  injuries.     Winter  v.  Central  Iowa  By,  Co*,  443. 
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6.  Prior  condition  :  evidence  of  non-experts.  In  such  case  persons 
who  were  not  experts  might  properly  testify  as  to  plaintiff 's  con- 
dition and  appearance  prior  to  the  accident,  as  to  having  recovered 
from  former  mjuries.    Id, 

6.  Value  of  services  before  and  after  :  evidence.  In  such  case 
plaintiff  is  not  by  his  interest  excluded  from  testifying  to  the  value 
of  his  services  before  and  after  the  injury.    Id. 

7.  Open  area  in  sidewalk  :  contributory  negligence  :  instruction. 
Under  a  well-lighted  and  attractive  show  window  in  a  city,  there 
was  an  open  area  way,  about  five  and  a  half  feet  long  and  fifteen 
inches  wide,  extending  about  five  inches  of  its  width  into  the  side- 
walk,  and  the  other  ten  inches  under  the  building,  whose  wall 
over  the  opening  was  about  three  feet  above  the  level  of  the  walk. 
Plaintiff,  while  passing  by,  was  attracted  to  the  window,  and  fell 
into  the  opening,  and  was  injured.  In  an  action  against  the 
owner  of  the  building  and  the  city,  plaintiff's  testimony  showed 
that  by  looking  he  could  plainly  have  seen,  the  opening.  The  court 
instructed,  on  the  subject  of  contributory  negligence,  that  it  was 
plaintiff's  duty  to  '*  use  his  eyes,,  and  look  where  he  was  walking, 
and  avoid  all  obstacles  which  were  dangerous  in  their  character, 
and  which  were  plainly  visible,  and  not  obscured."  Hdd  that  the 
instruction  was  erroneous,  because,  when  taken  in  connection  with 
plaintiff's  own  testimony,  it  was  equivalent  to  a  holding,  as  matter 
of  law,  that  he  was  guilty  of  contributory  negligence,  whereas 
that  was  a  question  for  the  jury,  to  be  determined  from  all  the 
facts  in  the  case ;  since  it  is  certain  that,  under  the  facts,  different 
minds  might  reasonably  reach  different  conclusions  as  to  whether 
plaintiff  did  not  take  all  the  care  that  was  required  of  him  as  a 
reasonably  prudent  man,  under  the  circumstances.  (See  opinion 
for  cases  followed  and  distinguished.)  Mathews  v.  City  of  Cedar 
Rapids,  460. 

8.     :  evidence  :  former  accidents.    In  such  case,  under  the 

rule  of  Hudson  v.  Railtoay  Co.,  59  Iowa,  5b  1,  evidence  that  other 
parties  had  previously  fallen  into  the  same  opening,  and  that  the 
owner  of  the  building  had  been  informed  of  the  fact,  was  inadmis- 
sible.   Id.  * 

9.  Death  of  minor.    See  Statute  of  Limitations,  1. 

See  Railroads,  23-35,  passim. 
PLEADING. 

1.  Evidence  :  parol  to  vary  .  writing.  In  an  action  for  false 
representations  in  the  exchange  of  lands,  where  the  price  at  which 
the  land  was  to  be  taken  was  stated  in  the  written  contract,  alle- 
gations in  the  answer  to  the  effect  that  the  value  of  the  land  was 
much  less,  and  that  the  price  named  was  not  meant  to  be  the 
actual  price,  were  properly  stricken  out,  since  the  contract  in  that 
regard  could  not  be  varied  by  parol.    Stanhope  v.  Swafford,  45. 

2.  Sufficiency  of  answer  :  waiver.  In  an  action  to  recover  for  rent 
of  premises  after  their  destruction  by  fire,  defendant  answered  that 
no  demand  for  such  rent  was  made  prior  to  the  beginning  of  the 
suit.  The  sufficiency  of  this  answer  as  a  defense  was  not  ques- 
tioned, and  there  was  evidence  to  support  it,  and  judgment  was 
for  defendant.  Held  that  its  sufficiency  in  law  was  thus  admitted, 
whether  it  was  sufficient  or  not,  and  that  it  was  too  late  on  appeal 
to  insist  that  such  demand  was  not  necessary  to  enable  plaintiff  to 
maintain  the  action.    Benjamin  v.  Vieth^  149. 
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8.  Amendment  after  close  x>f  evidence.  If  it  was  error  in  this 
case  to  permit  plaintiff  to  amend  his  petition  after  the  close  of  the 
evidence,  it  was  without  prejudice,  because  the  original  petition 
was  sufficient  without  amendment,  in  the  absence  of  a  motion  for 
a  more  specific  statement    Maiah  v.  Crangle,  650. 

4.  In  summary  pROCBEDiNas  AQAiNST  ATTORNEYS.  See  Attorneys  at 
Law,  1. 

5.  Relief  under  general  prayer.    See  Costs,  2. 

6.  In  probate  :  petition  not  answered,  confessed.  See  Estates  of 
Decedents,  2. 

7.  Unnecessary  averments  need  not  be  proved.  See  Husband 
and  Wife,  1. 

8.  Special  DEFSNSEa    See  Prairie  Fires,  2. 

See  Injunctions,  1, 
PLEDGES. 

1.  Sale  of  by  pledgee  :  private  sale  under  contract  :  adequacy 
OF  consideration.  The  owner  of  five  hundred  shares  of  the  com- 
mon stock  of  a  corporation,  of  the  face  value  of  fifty  thousand 
dollars,  but  which  represented  no  real  value  in  property,  and  which 
would  draw  dividends  only  after  an  annual  dividend  of  six  per 
cent,  should  be  paid  upon  the  preferred  stock,  which  was  equal  to 
the  full  value  of  the  company's  assets,  pledged  such  shares,  with 
other  stocks  of  the  face  value  of  fifty-one  thousand  dollars,  to 
secure  a  loan  of  thirty  thousand  dollars.  The  contract  of  pledge 
permitted  the  pledgee,  upon  a  failure  to  pay  the  loan  when  due,  to 
sell  the  shares,  without  advertisement  or  notice,  at  public  or 
private  sale.  The  loan  was  overdue,  and  the  pledgee  had  repeat- 
edly, but  in  vain,  demanded  payment  for  more  than  six  weeks, 
when  he  sold  the  five  hundred  shares  of  stock  at  private  sale, 
without  notice,  for  the  sum  of  seven  thousand  dollars.  Held  that 
the  sale  was  valid,  being  in  compliance  with  the  terms  of  the  con- 
tract, and  that,  considering  the  uncertain  value  of  the  stock,  it  ^ 
could  not  be  held  void  on  the  ground  that  the  consideration  was 
inadequate.     Carson  v,  loioa  City  Gaslight  Co.,  688. 

2.  Waiver  of  lien.  (  Valley  Nat  Bank  v,  Jaekaway,  ante,  p.  612, 
foUowed.)    Valley  Nat.  Bk.  v,  Johnson  Directory  Co.,  772. 

8*     Collateral  security  :  waiver  of  uen.    See  Promissory  Notes,  7. 

POWER  OP  ATTORNEY. 

See  Agency,  8. 
PRACTICE. 

1.  Argument  :.  matters  NOT  in  record.  A  reference  by  counsel  in 
argument  to  matters  not  in  the  record  is  no  ground  for  reversal 
where  the  court  directs  the  jury  not  to  consider  them.  JEgan  v. 
Murray,  180. 

2.  Right  to  dismiss  actions.  Under  section  2844  of  the  Code,  pro- 
viding that  a  plain tiif  may  dismiss  his  action  **  before  the  final 
submission  of  the  case  to  the  jury,  or  to  the  court,  when  the  trial 
is  by  the  court,"  held  that  plaintiff  had  a  right  to  dismiss  after  the 
defendant  had  moved  for  an  order  for  a  verdict  on  his  (plaintiff 's) 
evidence,  and  the  court  had  intimated  that  it  would  sustain  the 
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motion,  but  had  made  no  entry  to  that  e^ect,  and  had  not  yet 
directed  the  jury  to  return  a  verdict ;  for  as  yet  there  was  not  a 
final  submission  of  the  case.  ( See  Harris  v.  Beam^  46  Iowa,  118, 
and  Belzorv.  Logan,  83  Iowa,  322.)  Morrisey  v.  Chicago  <fc  JV.  W. 
By.  Co.y  814. 

8.  Issues  TRIABLE  in  equity:  test  of.  An  issue  is  not  e<]^uitable. 
within  the  meaning  of  section  2517  of  the  Code, — providmg  that 
when  equitable  issues  arise  in  actions  commenced  by  ordinary  pro- 
ceedings either  party  shall  have  the  right  to  have  such  issues  tried 
as  in  equity, — so  long  as  the  relief  asked  or  the  defense  interposed 
is  not  equitable.  ( Carey  v.  Ounnison,  65  Iowa,  708.)  And  so, 
where  the  matter  which  it  was  claimed  tendered  equitable  issues 
in  a  law  action  was  wholly  set  out  in  the  reply,  and  was  in  its 
nature  a  plea  in  confession  and  avoidance,  and  was  not  designed 
to  furnish  ground  for  affirmative  relief,  except  as  it  avoided  the 
defense  set  up  in  the  answer,  and  no  such  relief  was  demanded 
in  the  reply,  Jield  that  a  motion  to  have  such  issues  tried  by  equita- 
ble proceedings  should  have  been  overruled.  Price  v,  uEtna  Ins, 
Co,,  408. 

4.  Kind  of  procebdinob:  objection  too  late.  Where  defendant 
moved  to  transfer  the  cause  to  the  equity  docket,  and  the  court, 
without  formally  ruling  upon  the  motion,  announced  that  it 
would  proceed  to  try  the  equitable  issues  raised  by  defendant's 
answer,  held  that  this  was,  in  effe(;t,  a  sustaining  of  the  motion, 
and  that,  as  no  exceptions  were  then  taken,  it  was  too  late  in  this 
court  to  raise  the  objection  that  the  answer  presented  no  equitable 
issues.     Gate  City  Land  Co,  v,  HeUman,  477. 

5.  Argument  TO  jury:  comments  upon  failure  of  adversary  to 
REBUT  evidence.  Where  the  evidence  of  plaintiff  makes  a  prima- 
facie  case  in  his  behalf,  and  defendant  makes  no  effort  to  rebut  it, 
though  he  has  in  court  the  witnesses  by  whom  he  might  rebut  it 
if  not  true,  plaintiff's  attorney  may  properly,  in  argument  to  the 
jury,  comment  upon  that  fact  as  bemg  a  tacit  admission  of  the 
truth  of  plaintiff 's  evidence.  Van  Slyke  v,  Chicago y  St,  P<&  K.C, 
By,  Co.,  621. 

.  6.  Death  of  plaintiff  :  substitution  of  administratrix.  No  pro- 
ceedings are  necessary  to  substitute  a  party  plaintiff  in  case  of 
death.  And  where  the  death  of  plaintiff  was  suggested,  and  the 
court  made  the  entry,  *'  The  death  of  the  plaintiff  being  suggested 

to  the  court,  it  is  ordered  that ,  his  administrator,  be,  and  is 

hereby,  appointed  plaintiff  herein,"  the  court  afterwards,  rightly, 
upon  proper  proceedings,  by  a  nunc-pro-tunc  order,  inserted  the 
name  of  the  administratrix  in  the  blflink.    Maish  v,  Crangle,  650. 

7.  Infidelity  of  attorneys  :  effect  upon  judgment.  The  fact 
that  certain  attorneys  first  appeared  for  one  of  the  defendants, 
and,  in  violation  of  professional  ethics,  went  over  to  the  cause  of 
the  plaintiff,  is  no  ground  for  reversing  a  judgment  in  favor  of 
plaintiff.    Shoemake  v.  Smithy  655. 

8.  Referee's  report  :  exceptions.  This  case  was  tried  by  la  referee, 
before  whom  no  exceptions  were  taken  ;  and  no  exceptions  were 
taken  to  his  report,  except  that  '*  the  defendant  orally  objected  to 
said  report,  and  asked  leave  to  have  the  same  set  aside,  and  for 
judgment  as  prayed  in  his  answer  and  counter-claim."  The  court 
overruled  defendant's  objections  and  motion,  and  sustained  plain- 
tiff's  motion  for  judgment  as  recommended  by  the  report,  and 
entered  judgment  accordingly,  to  which  rulings,  and  to  the  ren- 
dition of  the  judgment,  the  defendant  excepted.    Held  that  the 
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objection  to  the  report  was  not  sufficient  to  bring  it  up  for  review, 
because  it  did  not  point  out  wherein  it  was  claimed  to  be  erroneous 
( Sage  v.  Nichols,  51  Iowa.  44 ) ;  and  that  the  exception  taken  to 
the  judgment  was  not  sufficient,  under  section  2821  of  the  Code, 
for  that  purpose.  (See  Bauder  v,  Hinckley,  60  Iowa,  185.)  Bolton 
•V,  Kitsman,  848. 

9.  Practice  looking  towabd  appeals.  See  Appeal  to  Supreme 
Court. 

■ 

10.  Objections  tq  verdict  as  being  excessive  :  how  raised.  See 
Verdict,  2. 

PRACTICE  IN  SUPREME  COURT. 

1.  Abstract:  claim  as  to  evidence.  Where  appellant's  abstract 
states  that  it  is  **  a  complete  and  correct  abstract  of  the  pleadings, 
evidence  and  records  in  the  cause,**  this  is  a  sufficient  claim  that 
it  contains  all  the  evidence,  and  it  will  be  so  considered  in  the 
absence  of  an  abstract  by  appellee  showing  additional  evidence. 
( See  Miller  v,  Wolfy  63  Iowa,  233.)  Guinn  v.  Phamix  Ins.  Co,^ 
846. 

2.  Jurisdiction:  trial  de  novo  :  record.  In  an  equity  case  triable 
only  de  novo  in  this  court,  upon  all  the  evidence  submitted  to  the 
court  below,  appellant's  abstract  contained  the  following  language, 
and  nothing  more,  relating  to  the  evidence:  ** Certificate  of 
judge  and  reporter  that  it  was  all  the  evidence  introduced  or 
offered  on  the  trial.**  Held  not  sufficient  to  show  that  all  the  evi- 
dence in  the  record  is  set  out  in  the  absti'Jact,  and  that  the  appeal 
must  be  dismissed  for  want  of  jurisdiction,  even  though  the  point 
is  not  urged  by  appellee.  Peoria  Steam  Marble  Works  v.  Linesen- 
meyery  258. 

8.  Trial  de  novo  :  evidence  wanting.  Where  it  appears,  on  an 
appeal  from  a  judgment  in  equity,  that  appellant's  abstract  does 
not  con  tarn  all  the  evidence  offered  and  received  in  the  court 
below,  there  can  be  no  trial  de  novo  in  this  court.  Miller  v. 
Terkeldsen,  476. 

4.  Certifying  evidence.  The  certificate  of  the  trial  judge  that  the 
evidence  of  certain  named  witnesses  was  reduced  to  writing,  and, 
with  the  exhibits  therein  referred  to,  was  all  the  evidence  offered, 
introduced,  admitted  and  used  in  the  trial  of  the  cause,  and  .was 
all  duly  filed  in  the  office  of  the  clerk  of  the  court,  is  not  sufficient 
to  preserve  and  identify  the  evidence  for  a  trial  de  novo  upon 
appeal.    Blanchard  v,  Devoe,  621. 

6.  Evidence  :  additional  abstract  not  denied.  Where  appellee 
presents  an  additional  abstract  with  testimony,  but  with  the 
statement  that  both  abstracts  do  not  contain  all  the  evidence,  and 
it  is  not  denied,  it  must  be  taken  as  a  true  statement  of  the  record, 
and  questions  as  to  the  sufficiencv  of  the  evidence  to  support  the 

i'udgment  cannot  be  considered.     Carson  <Sb  R,  Lumber  Co,  v, 
Znapp,  S.  <Sb  C.  Co.,  617. 

6.  Abstract  :  evidence.  Questions  which  relate  to  the  sufficiency 
of  the  evidence,  or  to  rulings  made  on  the  admissibility  of  evi- 
dence, in  an  equity  case,  cannot  be  considered  on  appeal,  where  it 
is  not  anywhere  claimed  in  the  abstract  that  it  is  an  abstract  of 
any  or  all  of  the  evidence.  The  printing  at  the  close  of  the 
abstract  of  what  purport  to  be  certificates  of  the  short-hand 
reporter  and  trial  judge  to  the  transcript  of  the  notes  of  evidence, 
and  references  therein  to  depositions  and  record  evidence,  is  not 
sufficient.    Bailey  v.  Green,  616. 
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7.  Recosd  insufficient  for  questions  raised.  Where  the  tran- 
Bcript  in  a  criminal  case  appealed  to  this  court  contains  neither 

.  the  testimony  nor  the  instructions,  questions  upon  the  admission 
of  testimony  and  the  correctness  of  the  instructions,  and  as  to 
whether  the  verdict  is  supported  by  the  evidence  cannot  be  con- 
sidered.   State  V.  Myers,  573. 

8.  Trial  on  record  only.  Causes  in  this  court  are  tried  only  upon 
the  record  remaining  in  the  court  below,  certified  herOiby  trans- 
cript. The  transcript  cannot  be  altered,  added  to  or  contradicted 
by  matter  dehors  the  record.    Blanch ard  v.  Devoe,  521. 

9.  Abstract  filed  !roo  late  :  effect.  An  appellee's  abstract  will 
not  be  stricken  from  the  files  because  not  filed  in  proper  time, 
where  it  does  not  appear  that  the  submission  of  the  cause  was 
delayed  or  the  appellant  prejudiced  by  the  delay.  Spencer  v. 
Moran,  374. 

10.  Evidence  to  support  verdict.  Where  there  are  successive  ver- 
dicts for  the  same  party,  and  the  district  court  finally  refuses  to 
set  aside  the  verdict  because  of  the  insufficiency  of  the  evidence,  it 
requires  a  strong  case  of  abuse  of  judgment  on  the  part  of  the 
jury  to  justify  the  interference  of  this  court  (see  opinion  for 
citations ) ;  and  in  this  case,  where  the  evidence  was  not  free  from 
conflict,  held  that  this  court  could  not  reverse  the  judgment 
rendered  thereon.    Slocum  v,  Knosby,  368. 

11.  Evidence  to  support  verdict.  Where  there  was  testimony 
tending  to  establish  each  allegation  that  plaintiff  was  bound  to 
prove,  a  verdict  in  his  favor  cannot  be  disturbed  in  this  court 
on  the  ground  of  want  of  evidence  to  support  it.  Winter  v.  Cen- 
tral lotva  By.  Co,,  443, 

12.  Reversal  for  insufficibnt  evidence.  This  court  will  not 
reverse  a  judgment  for  damages  on  the  ground  of  insufficient  evi- 
dence, where  the  evidence  is  conflicting.    Eckelund  v.  Talbott,  569. 

18.  No  REVERSAL  FOR  APPELLEE.  Where  there  was  judgment  for 
both  defendants  for  costs,  and  plaintiff  alone  appealed,  this  court 
cannot  say  that  upon  the  undisputed  facts  one  of  the  defendants 
is  in  no  event  liable,  since  that  question  was  not  passed  upon  by 
the  trial  court,  and  is  not  raised  by  plaintiff's  assignments  of 
error.    Mathews  v.  City  of  Cedar  Rapids,  460. 

14  Presumption  in  favor  of  trial  court.  Where  the  abstract 
does  not  set  forth  all  the  evidence  on  which  the  finding  of  the  trial 
court  is  based,  this  court  will  presume  that  the  evidence  was  such 
as  to  warrant  the  finding.    Oavin  v.  Bischoff,  605. 

15.  Motions  for  verdicts:  what  reviewable.  Plaintiff's  motion 
for  a  verdict  on  defendant's  evidence  ( he  having  the  burden  of 
proof)  was  overruled,  and  defendant's  motion  for  a  verdict  "upon 
the  repords  and  evidence  submitted  "  was  sustained,  and  judgment 
was  entered  for  defendant  u^jon  the  verdict  so  rendered.  The 
records  showed  two  issues  raised  by  the  answer,  and  evidence 
relating  thereto.  Plaintiff  assigns  as  error  not  only  the  sustaining 
of  defendant's  motion  for  verdict,  but  the  overruling  of  his  own 
objection  to  testimony,  his  motion  for  verdict,  and  his  motion  for 
new  trial.  Held  that  he  was  entitled  to  have  the  case  reviewed  as 
to  both  defenses  set  up  in  the  answer.    Lindley  v.  Snell,  108. 

16.  Equity  cases  :  order  of  aroument.  In  appeals  in  equity  causes, 
though  the  defendant  appeals,  the  plaintiff  is  entitled  to  the  open- 
ing and  closing  argument.    Aiid  where  in  such  case  the  def endaut 
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files  the  first  argument,  unless  it  appears  that  he  had  good  reason 
todoRO,  the  plaintiff's  reply  will  not  be  stricken  from  the  files. 
Tantlinger  v.  Sullivan,  219. 

17.  Agreements  of  counsel.  Agreements  of  counsel  will  be  recog- 
nized in  tills  court  only  when  admitted,  or  when  reduced  to  writ- 
ing, sif^ned  by  counsel  and  filed  in  the  case.  Taylor  v.  Chicago, 
M.  <Sb  St.  P.  ky.  Co,,  431. 

18.  Costs  of  useless  printing.  Where  defects  in  the  appellant's 
abstract  are  the  cause  of  otherwise  unnecessary  printing  in  addi- 
tional abstracts  and  arguments,  the  costs  of  such  unnecessary 
printing  will  be  taxed  to  appellant,  though  he  is  successful  in  his 
appeal.    Schrader  v,  uoover,  243. 

19.  Useless  record:  costs.  Appellee  filed  an  additional  abstract, 
denying  a  parenthetical  and  explanatory  statement  made  by 
appellant  in  his  abstract,  which  statement  did  not  purport  to  be  a 
part  of  the  record,  and  therefore  needed  no  deniaCl,  even  if  untrue, 
and  denying  the  cori'ectness  of  appellant's  abstract  in  other 
respects ;  making  it  necessary  for  appellant  to  file  a  transcript. 
Upon  comparing  appellant's  abstract  with  the  transcript,  it  was 
found  to  be  a  full  and  fair  abstract  of  the  record.  Held  that  a 
motion  to  strike  appellee's  denial  from  the  files,  and  to  tax  the 
costs  of  the  denial  and  transcript  to  the  appellee,  should  be  sus- 
tained.   Taylor  v,  Chicago,  M,  A  St.  P.  Ry,  Co.,  431. 

20.  Costs  of  transcript.  An  agreement  that  this  cause  should  be 
submitted  to  this  court  upon  the  abstract  and  amended  abstract, 
was  a  concession  that  the  abstract  was  not  complete ;  and  a 
motion  by  appellant  to  tax  the  costs  of  the  transcript  to  appellee, 
on  the  grouna  that  the  abstract  was  full  and  true,  and  tnat  the 
transcript  was  made  necessary  only  by  appellee's  unwarranted 
denial  of  it,  is  overruled.     Winter  v.  Central  Iowa  By.  Co.,  448. 

21.  Appeal  not  perfected  :  disicissal.    Kimball  v.  Bar ngr over,  708. 

22.  No  showing  of  appeal  :  dismissal.    State  v.  CampbeU,  770. 

28.  lNSUFt*iciENT  record:  appeal  abandoned.  Walrod  v.  Walrod, 
769. 

24.  Questions  made  immaterial.    See  Attachment,  9. 

PRAIRIE  FIRES. 

1.  Setting  0X7T :  liability  regardless  OF  negligence.  Under  sec- 
tion 3b90  of  the  Code,  one  who  sets  out  a  prairie  fire  which  gets 
beyond  his  control,  and  burns  the  property  of  another,  is  liable  for 
the  damage,  regardless  of  the  diligence  used  by  him  to  control  it. 
(See  Conn  v.  May,  86  Iowa,  241.)  Thobum  v.  UampbeU,  838. 

2.     :  damages  :  pleading  :  special  defenses.    In  an  action  for 

damages  for  property  burned  by  the  setting  out  of  a  prairie  fire, 
where  defendant  claims  that  he  should  be  exempt  on  the  ground 
that  it  was  necessary  to  start  a  back  fire  in  order  to  preserve  his 
property  from  another  fire  which  was   approaching,  or  on  the 

Sound  that,  even  though  plaintiff's  propertv  was  destroyed  by  the 
e  kindled  by  defendant,  it  would  have  been  destroyed  a  few 
moments  later  by  the  other  approaching  fire,  held  that  he  must 
specially  plead  such  defenses,  and  that  they  could  not  be  proved 
under  a  general  denial.  ( The  sufiSciency  of  such  defenses  is  not 
passed  upon.)    Id. 
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8.      :  CONFLUENCE  WITH  OTHER  FIRE  :  LIABILITY.      If  the  fire  Set 

out  by  defendant  to  preserve  his  stacks  united  with  the  fire  against 
which  he  was  back-firing  before  reaching  plaintiff 's  property,  then 
defendant's  liability  depended  upon  the  question  whether  the  fire 
kindled  by  him  caused  plaintiff ^s  property  to  be  burned;  and  an 
instruction  that  if  defendant's  fire  was  overtaken  by  the  other  fire, 
and  the  other  was  the  larger  and  stronger,  and  it  overcame  and 
enveloped  defendant's  fire  before  it  reached  plaintiff 's  property, 
and  the  violence  and  extent  of  the  'other  fire  was  not  thereby 
materially  increased,  then  defendant  would  not  be  liable,  is  held  to 
be  erroneous.     Id, 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PRINCIPAL  AND  SURETY. 

See  Sureties. 

PRIORITIES. 

See  Assignment  for  Benefit  of  Creditors,  1-3 ;  Chattel  Mortgages, 
2,  4 ;  Estates  of  Decedents,  8  ;  Judgments,  4 ;  Mechanics'  Liens, 
6 ;  Mortgages,  1,  2. 

PROMISSORY  NOTES. 

1.  Ignorance  as  to  payee  :  estoppel.  Where  defendants,  before 
they  signed  the  note  in  suit,  had  ample  opportunity  to  inspect  it, 
they  could  not,  in  the  absence  of  fraud  in  procuring  their  signa- 
tures, be  heard  to  say  that  they  did  not  know  to  whom  it  was  pay- 
able, and  that  they  supposed  that  they  were  simply  renewing  a 
usurious  loan  formerly  made  by  them  of  another  person  through 
the  same  agent.  ( See  Erickson  v.  Bell,  53  Iowa,  629.)  Trimble  v. 
Thorson,  246. 

2.  Discharge  of  joint  maker  by  part  payment.  Defendant  was  one 
of  two  joint  makers  of  a  note  to  plaintiff.  At  its  maturity  he  paid 
nearly  one-half  of  the  principal  to  plaintiff's  son, — plaintiff  being 
absent, — and  requested  the  son  to  indorse  the  amount  paid  and  to 
erase  his  name  from  the  note,  which  was  done.  Held  that,  since 
defendant  was  liable  for  the  whole  note,  the  erasure  of  his  name, 
regarded  as  an  agreement  to  discharge  him  from  further  liability 
(conceding  that  the  son  acted  with  authority  from  his  father), 
was  without  consideration,  and  that  defendant  was  still  liable  for 
the  unpaid  balance.  (  See  opmion  for  citations.)  Eldred  v.  Peter^ 
eoriy  264. 

3.  :  erasure  of  signature  :  effect.  The  erasure  of  defend- 
ant's signature  in  such  case  did  not  destroy  the  validity  of  the 
note  as  against  defendant.    Id. 

4.  '  : ;  ESTOPPEL.    Since  the  erasure  in  such  case  would 

not  have  discharged  defendant  had  it  been  made  by  plaintiff  him- 
self, he  was  not  estopped  by  his  failure  to  inform  defendant  that 
he  repudiated  the  erasure,  nor  by  the  fact  that  defendant,  relying 
upon  his  supposed  discharge,  failed  to  secure  himself  against  the 
default  of  his  comaker,  who  subsequently  became  insolvent.    Id, 

5.  Subscription  to  railroad:  unreasonable  delay:  failure  of 
CONSIDERATION.  The  defendants  gave  their  notes  in  1869  for  bal- 
ances of  subscriptions  made  by  them  to  aid  in  the  building  of  a 
railway.    The  work  on  the  road  had  ceased  for  want  of  funds,  and 
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the  notes  were  given  for  the  purpose  of  raising  funds  for  the  pros- 
ecution of  the  work,  and  they  were  payable  when  the  cars  were 
running  between  certain  named  points  on  the  road.  The  cars 
were  not  so  running  until  more  than  fourteen  years  after  the  notes 
were  given.  Held  that  the  notes  contemplated  that  the  condition 
of  payment  should  be  fulfilled  within  a  reasonable  time,  and  that 
the  consideration  had  failed,  and  defendants  were  not  liable 
thereon.    Blake  v,  Brown^  277. 

6.  Failure  of  consideration  :  demurrer  to  answer.  In  an  action 
upon  a  promissorv  note  given  for  a  threshing  machine,  defendant 
pleaded  failure  i^r  consideration,  on  the  ground  that  the  machine 
was  worthless  for  the  purpose  for  which  it  was  sold  and  pur- 
chased ;  that  defendant  promptly  notified  plaintiff's  agents  of  that 
lact,  and  requested  them  either  to  make  it  work,  or  take  it  back 
and  return  tne  note,  which  plaintiff  refused  to  do.  Held  that  the 
answer  was  not  demurrable  on  the  ground  that  it  failed  to  allege 
that  the  note  was  procured  by  deception  or  fraud,  since  a  dishon- 
est purpose  is  not  necessary  to  a  failure  of  consideration,  nor  on 
the  ground  that  defendant  did  not  seek  to  recover  damages  or 
base  his  defense  on  a  breach  of  warranty,  oral  or  written,  con- 
nected with  the  sale  of  the  machine ;  for  that  was  not  necessary 
to  a  defense  based  upon  failure  of  consideration  ;  nor  on  the 
ground  that  the  answer  failed  to  show  an  offer  to  return  the 
machine,  for  it  sufficiently  showed  such  offer.  Aultman  db  Taylor 
Co.  V.  Trainer,  451. 

7.  Collateral  security  :  waiver  of  lien  by  purchase  on  execu- 
tion. The  payee  of  an  accommodation  note  made  by  defendants 
deposited  with  plaintiff,  before  maturity,  as  collateral  security  for 
his  note  to  plaintiff,  under  a  written  agreement  that  the  collateral 
note  mightv  if  the  principal  note  was  not  paid  at  maturity,  be  sold 
at  public  or  private  sale,  and  the  proceeds  applied  to  the  expenses 
of  sale  and  the  payment  of  the  principal  note.  The  principal  note 
was  put  in  judgment,  and  the  judgment  provided  for  the  sale  of 
the  collateral  note  on  special  execution.  By  mistake  a  general 
execution  was  issued  instead  of  a  special  one,  and  the  note  was 
sold  thereon  after  maturity,  and  bid  in  by  plaintiff.  In  this  action 
to  recover  judgment  on  the  note,  held  that  the  plaintiff  took  the 
note  as  a  pledge,  before  maturity,  free  from  the  equities  which 
existed  between  the  payee  and  the  makers,  and  that  its  purchase 
of  it,  by  mistake,  under  a  general  instead  of  a  special  execution, 
was  not  an  attempt  to  acquire  a  title  to  it  inconsistent  with  the 
lien  which  it  before  had,  and  thus  a  waiver  of  the  lien,  but  only  an 
attempt  to  enforce  the  first  lien  under  the  contract  by  which  it  was 
created,  and  that  plaintiff  was  entitled  to  recover  regardless  of  the 
equities  between  the  makers  and  the  payee.  Valley  Nat,  Bank  v. 
Jackaivay,  612. 

8.  Action  by  indorsee  :  invalidity  :  estoppel  of  maker.  Where 
the  maker  of  a  note  states  to  one  about  to  purchase  it  from  the 
payee  that  it  is  all  right,  and  that  he  will  pay  it.  and  the  purchaser 
relies  upon  such  statement  and  takes  an  indorsement  of  the  note, 
the  maker  is  estopped  from  setting  up  as  a  defense  that  the  note 
was  void  for  illegality  or  fraud  ;  but,  where  he  states  that  he  will 
pay  the  note  provided  the  parties  to  whom  it  was  given  do  as  they 
agreed,  he  is  not  so  estopped.    Merrill  v.  Packer y  543. 

9.     : :  notice  :  aqency.    In  an  action  on  a  promissory 

note  ( which  was  invalid  as  between  the  original  parties  to  it ),  by 
the  second  indorsee  against  the  maker,  where  there  was  evidence 
tending  to  show  that  the  first  indorsee  was  the  agent  of  the  second 
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one  in  making  the  purchase  of  the  note,  the  court  properly 
instructed  that  plaintiff  was  chargeable  with  whatever  knowledge 
the  first  indorsee  had  with  respect  to  the  infirmities  of  the  note.  Id, 

10.  :  :  EVIDENCE  :  agency.    In  such  action,  it  being  in 

issue  whether  the  first  indorsee  purchased  the  note  as  agent  for 
plaintiff,  it  was  proper  to  ask  the  first  indorsee  what  he  paid  for 
the  note,  as  showing  the  good  or  bad  faith  of  the  purchaser.    Id. 

11.  Recovery  of  :  cancellation.  The  maker  of  a  promissory  note 
may  maintain  an  action  to  recover  possession  thereof,  when,  under 
the  facts,  equity  would  decree  its  cancellation  ;  and  cancellation 
will  be  decreed  when  there  has  been  a  full  payment ;  when  the 
note  is  entirely  void  for  want  of  consideration  or  other  cause; 
when  the  consideration  has  totally  failed ;  or  when  the  maker, 
having  the  right  to  rescind  the  contract,  does  so,  and  returns,  or 
offers  to  return,  the  consideration  received,  and  the  return  of  the 
note  is  demanded  and  refused.  ( See  Savery  v.  Hay 8,  20  Iowa,  26, 
and  Sigler  v,  Hidy,  56  Iowa,  504.)    Shipley  v,  Reiiaoner,  548. 

12.  SuBBTiBS  ON :  DISCHAROE  :  ESTOPPEL.    See  Sureties,  !• 

PROXIMATE  CAUSE. 

See  Railroads,  5,  28. 
PQBLIC  LANDS. 

Ck)NFU0nNO  CLAIMS  UNDER  SWAMP  AND  RAILROAD  GRANTS.    (COfinora  V, 

Meaerveyy  76  Iowa.  691,  and  Snellv.Raihvay  Co,,  78  Iowa,  88,  fol" 
loiued.)    SneU  v,  Dvbuque  <t  S.  C,  Ry.  Co,,  767. 

PUBLIC  POLICY. 

See  Contracts,  2,  8. 

QUESTIONS  OF  LAW  OR  FACT. 

See  Bridges,  1 ;  Railroads,  5. 

QUIETING  TITLE. 

When  writ  of  possession  not  granted.    Sec  Tax  Sale  and  Deed,  4. 

RAILROADS. 

1.  Condemnation  of  land  for  depot  grounds  :  statute  construed. 
Laws  of  1884,  chapter  190,  section  1,  empowering  railroad  compa- 
nies owning  or  oi)erating  a  completed  road  to  condemn  lands  for 
**  necessary  additional  depot  grounds,"  upon  the  certificate  of  the 
railroad  commissioners  as  to  the  *'  amount  and  description  of  the 
additional  lands  necessary,"  etc.,  does  not,  by  the  use  of  the  word 
'*  additional,"  restrict  the  right  to  condemn  lands  thereunder  to 
stations,  already  established,  and  at  which  the  company  already 
owns  depot  grounds  in  addition  to  its  right  of  way,  but  authorizes 
the  condemnation  for  the  purposes  of  new  stations,  where  the  com- 
missioners may  regard  them  as  necessary  for  the  transaction  of  the 
business  of  the  road.    Jager  v.  Dey,  28. 


:-  CLERICAL  error  IN  STATUTE.    In  Said  section  the  word 

'*  city,"  in  the  clause  requiring  the  commissioners  to  certify  to  the 
"  clerk  of  the  circuit  court  of  the  city  in  which  the  land  is  situ- 
ated," is  a  clerical  error, — the  word  "county"  evidently  having 
been  intended.    Id. 


] 
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8.  Occupancy  of  street  :  unpaid  judgment  for  damages  :  fore- 
closure SALE  of  road  :  injunction  against  purchaser  :  FORMER 

ADJUDICATION  :  STATUTE  OF  LIMITATIONS.  A  railway  coDipanj  con- 
structed its  track  upon  a  city  street,  without  compensating  K., 
the  owner  of  an  abutting  lot,  for  his  damages.  K.  began  an  action 
against  the  comf>an^  to  recover  his  damages,  and  also  asked  for  an 
injunction.  Plaintiff  herein  intervened  in  said  action,  claiming  to 
be  the  owner  of  the  property  and  entitled  to  the  damages.  He  did 
not  ask  for  an  injunction,  but  a  judgment  for  damages  was  ren- 
dered against  the  company  in  his  favor,  which,  however,  was 
never  paid.  When  said  action  was  begun,  there  was  pending  in 
the  federal  court  a  foreclosure  proceeding,  under  which  the  rail- 
road was  sold,  and  defendant  herein  became  the  owner  thereof. 
In  this  action  to  enjoin  defendant  from  maintaining  and  operating 
its  road  on  the  street  aforesaid,  held — 

(1)  That  the  construction  and  maintenance  of  the  road  in  the 
street,  without  ascertaining  and  paying  the  damages  to  the 
abutting  lot-owner,  was  a  nuisance,  which  the  lot-owner 
was  entitled  to  have  abated  by  injunction.  (  See  Code,  sec. 
464,  and  Merchants'  Union  Barb-Wire  Co.  v,  Hailway  Co.f 
7%  Iowa,  105.) 

(2)  That  the  right  to  maintain  an  action  against  the  original 
company  for  the  abatement  of  the  nuisance  was  not  merged 
in  the  judgment  for  damages,  and  that  the  defendant  com- 
pany, under  the  foreclosure  sale,  acquired  no  exemption  from 
such  suit  which  the  original  company  did  not  have.  ( See 
opinion  for  cases  cited.) 

(8)  That,  although  the  original  petition  in  the  damage  suit 
prayed  for  an  injunction,  yet,  since  the  judgment  in  that 
case  was  upon  plaintiff  *s  petition -of  intervention,  which  con- 
tained no  such  prayer,  the  right  to  an  injunction  was  not 
adjudicated  in  that  suit,  so  as  to  make  the  judgment  in  that 
case  a  bar  to  the  relief  asked  in  this. 

(4)  That  defendant  in  this  case  could  not  avoid  liability  on  the 
ground  that  the  tracks  were  laid  in  the  street  with  the  con- 
sent of  the  owner  of  the  premises,  given  by  parol ;  for  that 
was  a  proper  defense  to  the  action  for  damages,  and,  not 
having  oeen  interposed  b^  the  original  company  in  that  case, 
defendant,  its  successor,  is  barred  from  pleading  it  in  this. 

(5)  That,  although  more  than  five  years  elapsed  after  the  tracks 
were  laid  before  this  suit  was  commenced,  yet  a  new  right 
of  action  arose  against  the  defendant  herein  when  it  assumed 
to  maintain  the  track  without  compensating  plaintiff,  which 
action  was  not  barred  by  the  statute  of  limitations,  Har- 
hach  V,  Des  Moines  d:  K,  C,  Ry,  Co,,  593. 

4.  Cattle-guards  filled  with  snow  :  liability.  If  a  railway  com- 
pany negligently  permits  its  cattle-guards  at  a  highway  crossing 
to  become  and  remain  full  of  snow;  it  is  liable,  as  for  a  failure  to 
maintain  a  good  and  sufficient  cattle-guard,  under  section  128S  of 
the  Code,  for  damages  by  reason  thereof.  ( See  opinion  for  cases 
followed.)    Oiger  v.  Chicago  cfc  N,  W.  Ry.  Co,,  492. 

6.  Colt  killed  in  cattle-guard  :  proximate  cause  :  question  fob 
JURY.  In  an  action  for  the  value  of  a  colt  killed  by  a  passing 
train  in  a  cattle-guard  which  was  filled  with  snow,  held  that  the 
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question  whether  the  condition  of  the  cattle-guard  in  that  respect 
was  the  proximate  causes  of  the  injury  was,  under  the  evidence, 
properly  submitted  to  the  jury.    Id. 

i 

Fences  :  injury  to  stock  :  double  damages  :  limited  by  notice. 
Where  the  owner  of  stock  injured  by  the  operation  of  a  railroad, 
by  reason  of  the  failure  of  the  company  to  fence  its  track,  gives 
notice  in  writing  to  the  company  of  the  injury,  accompanied  by 
affidavit,  as  required  by  section  1289  of  the  Code,  in  order  to  the 
recovery  of  double  damages  upon  failure  of  the  company  to  pay 
the  actual  damages  within  thirty  days,  held  that  such  owner  can- 
not recover,  as  double  damages,  more  than  twice  the  amount  of 
the  damages  named  in  the  notice  and  affidavit.  The  spirit  of  the 
statute,  if  not  its  letter,  requires  that  the  notice  and  affidavit 
advise  the  company  of  the  injury,  and  the  amount  demanded  in 
satisfaction  thereof,  in  order  that  it  may  investigate  the  case,  and 
decide  whether  it  will  pav  the  demand  without  litigation,  or^ncur 
the  risk  of  paying  doubfe  the  amount  as  the  resuU;  of  litigation. 
(Compare  jfendell  v.  Railway  Co,f  20  Iowa,  11,  and  Marsh  v. 
Benton  County,  75  Iowa,  469.)  ManweU  v.  Burlington^  C.  R,  <fc 
N.  Ry.  Co.f  662. 

: :  :  what  included.    In  such  case,  the  owner 

of  the  stock  may  recover  not  only  double  damages  for  the  depre- 
ciation in  value  of  the  stock  which  results  from  their  injuries,  but 
double  damages,  also,  for  the  valucof  care  and  attention  properly 
bestowed  in  curing  the  animals  of  their  wounds.  And  the  same 
rule  applies  to  all  damages  which  result  directly  from  such  inju- 
ries,   la. 


:  — ^ :  wilful  act  op  land-owner  :  injury  to  tenant's 

STOCK.  The  owner  of  land  crossed  by  a  railroad  may,  by  his  con- 
duct, release  the  company  from  its  liability  for  damages  to  stock 
on  account  of  its  failure  to  keep  up  the  fences  alon^  its  track ;  and 
a  tenant  who  acquires  the  right  to  use  the  land  lointly  with  the 
owner,  with  knowledge  of  such  release  from  liability,  acquires  no 
greater  right  than  that  of  his  lessor.  (See  opinion  for  citations.) 
Id. 

Killing  stock  on  right  of  way  :  sufficiency  of  evidence. 
Plaintitf  's  mare  was  found  dead  in  her  pasture,  near  to  defend- 
ant's right  of  way,  at  a  place  where  defendant,  though  having  the 
right  to  fence,  had  neglected  so  to  do.  Her  right  hind  leg 
was  broken  above  the  hock,  and  just  below  the  stifle.  No  bruises 
were  noticed,  but  some  hair  was  off  the  leg  and  right  flank. 
There  were  hoof -prints  near,  upon  the  track.  There  was  also  a 
ditch  between  the  track  and  where  the  mare  was  found.  Between 
the  trnck  and  the  ditch  was  some  hair,  and  also  nearer  the  ditch 
than  the  track  was  a  hoof-mark.  In  the  ditch,  also,  there  was  a 
hoof-mark,  and  two  or  three  feet  beyond  it  were  indications  that 
an  animal  had  fallen  there.  From  that  point  to  where  the  mare 
was  found  was  a  broad  trail,  which  appeared  as  though  made  by 
dragging  her  from  that  place  to  the  place  where  she  was  found, 
but  there  were  no  indications  that  she  had  struggled  along  that 
trail .  One  of  defendant's  trains  had  shortly  before  passed  over 
the  track.  The  jury  found  that  the  mare  was  killed,  or  caused  to 
be  killed,  by  defendant,  while  running  a  train  on  its  road.    Held — 

(1)  That,  considering  all  the  evidence,  and  the  circumstances 
attending  the  case  ( see  opinion ),  this  court  cannot  say  that 
it  did  not  warrant  the  finding  of  the  jury.  ( See  opinion 
for  cases  distinguished.) 
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(2)  Tliat,  if  the  death  of  the  mare  resulted  from  the  want  of  a 
fence,  defendant  was  liable,  even  though  she  wr  not  actu- 
ally struck  by  defendant's  train.  (See  Liston  v.  RaUioay 
Co,,  70  Iowa,  716.)  Van  Slyke  v.  Chicago,  St  P.  dr  K.  C, 
Ity.  Co.,  621. 

10.   :  SERViCB  OF  NOTICE :  SUFFICIENCY,    The  Statutory  notice 

required  to  be  given  by  the  owner  of  stock  killed  on  a  railroad,  in 
order  to  recover  double  damages  therefor  (Code,  sec.  1976  ),  may 
be  duly  served  by  the  delivery  of  a  copv  thereof  instead  of  the 
original,  as  the  statute  does  not  prescribe  the  mode  of  service. 
(Compare  Mc Naught  v.  Railway  Co,,  30  Iowa,  388.)    Id, 

11.  Injury  to  parsenoer  :  negligence  :  pleading  and  proof.  In  an 
action  for  a  personal  injury,  caused  by  the  alleged  negligence  of 
defendant's  engineer  in  backing  his  train  against  the  caboose  in 
which  plaintiff  was  riding,  with  such  force  as  to  throw  him  against 
a  desk,  where  the  petition  charged  that  the  engineer  carelessly  and 
negligently  ran  the  engine,  held  that,  if  an  omission  to  soimd  the 
bell  and  whistle  was  a  careless  running  of  the  engine  under  the 
circumstances,  then  such  omission  might  be  proved  without  being 

particularly  pleaded.     Winter  v.  Central  Iowa  Ry.  Co,,  448. 

1!^.  Connecting  lines;  loss  of  baggage:  limiting  liabiuty.  Where 
a  railroad  company  sells  a  ticket  for  the  carriage  of  a  passenger 
over  its  line  and  other  connecting  lines,  it  may,  by  a  stipulation 
printed  on  the  ticket  and  agreed  to  by  the  passenger,  limit  its  lia- 
bility for  injury  to  his  baggage  to  such  injury  as  may  occur  on  its 
own  line.  (Compare  Mulligan  v.  Railway  Co,,  86  Iowa,  181.) 
Peterson  v,  Chicago,  R,  I,  db  P.  Ry.  Co,,  92. 

18.    : :  JOINT  liability  :  evidence.    The  evidence  in  this 

case  shows  that  the  defendant  company,  at  Davenport,  Iowa,  for 
itself,  and  as  agent  for  three  other  railway  companies,  codefend- 
ants  herein,  sold  a  coupon  ticket  to  plaintiff  for  the  carriage  of 
himself  and  baggage  from  Davenport,  Iowa,  to  Los  Angeles,  Cali- 
fornia ;  that  it  checked  his  baggage  only  to  Kansas  City,  the  ter- 
minus of  its  line,  where  it  arrived  without  injury;  that. at  this 
point  plaintiff  had  it  rechecked  by  an  agent  of  the  connecting  lines 
for  Los  Angeles,  paying  an  additional  sum  which  was  exacted  for 
extra  weight ;  that  it  was  carried  from  Kansas  City  to  its  destina- 
tion on  the  same  trains  on  which  plaintiff  traveled,  and  arrived 
there  at  the  same  time ;  that  the  trunks  containing  the  baggage 
were  pillaged  at  some  point  between  Kansas  City  and  Los  Angeles, 
and  articles  of  value  stolen  therefrom,  but  at  what  point  this 
occurred,  or  in  the  hands  of  which  of  the  carriers  the  trunks  were 
when  the  wrong  was  done,  does  not  appear.  Each  of  the  coupons 
belonging  to  the  ticket  bore  the  initials  of  each  of  the  companies 
interested  in  the  transaction,  but  the  ticket  in  terms  exempted  the 
initial  carrier  from  liability  for  injury  to  baggage  not  occurring  on 
its  own  line,  but  no  similar  exemption  was  provided  therein  for 
the  subsequent  carriers.  In  an  action  to  recover  for  the  loss,  held 
that  the  evidence  showed  that  the  principal  defendant  was  not 
liable,  but  tended  to  show  that  the  codefendant  companies  Jointly 
bound  themselves  for  the  safe  carriage  of  the  baggage  from 
Kansas  .City  to  its  destination,  and  that  it  was  error  to  direct  a 
verdict  for  them.    Id, 

14.  Passenger  ticket  :  nature  of:  evidence.  In  the  argument  of 
the  second  point  it  is  held  that  a  railroad  passenger  ticket  does  not 
ordinarily  miport  a  completed  contract,  and  that  parol  evidence 
may  be  introduced  to  show  the  elements  of  the  contract  which  are 
not  set  forth  in  the  ticket.    ( See  opinion  for  citations.)    Id, 
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15.  Delay  IN  CARBYiNO  ONIONS :  presumption.  A  car  of  onions  was 
delivered  to  the  defendant  at  uoon,  on  Tuesday,  for  transportation 
a  distance  of  sixty-four  miles.  It  did  not  reach  its  destination 
until  the  next  Saturday  evening,  when  the  onions  were  spoiled. 
Held  that  the  jury  was  justified  in  finding,  from  the  time  con- 
sumed, that  defendant  was  negligent,  in  the  absence  of  evideooe 
showing  reasonable  cause  for  the  delay.  St.  Clair  v,  Chicago,  B, 
iSbQ.  Ry.  Co.,  304. 

16. :  EVIDENCE :  PERISHABLE  NATURE  OF  PROPERTY.    In  SUCh  Case 

plaintiff 's  witnesses  testified  that  onions  shipped  in  bulk  in  a  closed 
car  in  the  month  of  October  would  spoil  in  four  days,  and  defend- 
ant's witnesses  testified  that  they  would  not;  but  the  onions  in 
this  case  were  shown  to  be  sound  when  shipped,  and  spoiled  w^hen 
they  reached  their  destination.  Held  that  the  jury  was  justified 
in  believing  plaintiff  *s  witnesses  as  to  the  perishable  nature  of  the 
property.    la. 

17.    :  DELAY  OP  OONSIONEE  IN  UNLOADING :  INSTRUCTION.    In  SUCh 

case,  where  the  evidence  showed  that  the  onions  were  spoiled  and 
practicsdly  worthless  when  the  car  arrived  on  Saturday,  held  that 
defendant  could  not  complain  of  an  instruction  to  the  effect  that 
if  they  could  have  been  saved  by  unloading  them  on  Sunday,  and 
they  were  spoiled  by  reason  of  the  consignee's  failure  to  so  unload 
them,  plaintiff  could  not  recover ;  for  such  instruction  was  more 
favorable  to  defendant  than  the  facts  required.    Id, 

18.  Collision  at  grossing  :  positive  and  negative  evidence  :  con- 
flict. Where  defendant's  witnesses  testified  positively  that  the 
whistle  of  an  engine  was  blown  and  its,  bell  rung  at  the  approach 
of  a  certain  crossing,  and  plaintiff,  whose  team  was  struck  by  an 
engine  at  the  crossing,  testified  that  he  was  looking  and  listening 
for  trains,  but  heard  neither  alarm,  and  one  of  his  witnesQes  testi- 
fied that  he  was  observing  the  ti*ain,  and  was  in  a  position  to  bear 
either  alarm,  if  given,  but  heard  neither,  held  that  there  was  a 
plain  conflict  in  the  evidence,  and  it  was  properly  submitted  to  tbe 
jury.    Lee  v.  Chicago,  B,  J.  cfc  P.  By.  Co,,  172. 

19.  :   contributory  negligence:   evidence.     In  such  case, 

defendant  introduced  evidence  of  measurements  and  observations 
taken  some  time  subsequent  to  the  accident,  from  which  it  would 
appear,  had  there  been  no  change  in  the  surroundings,  that,  with 
due  care  in  approaching  the  crossing,  plaintiff  should  have  seen 
the  approaching  train  and  avoided  the  injury  ;  but  held  that  this 
evidence  was  not  conclusive  on  plaintiff,  because  there  was  other 
evidence  from  which  the  jury  might  have  found  that  there  had 
been  a  material  change  in  the  surroundings.    Jd. 

20.  The  same.  Where  plaintiff,  in  such  case,  in  approaching  {he 
crossing,  drove  slowly  and  carefully,  and  stopped  less  than 
seventy  feet  from  the  track,  and,  standing  in  his  wagon,  looked 
both  east  and  west  for  trains,  and,  seeing  none,  sat  down  and 
drove  on,  looking  again  to  the  east  and  west,  and  listening  all  the 
time,  held  that  he  could  not  be  charged  with  contributory  negli- 
gence simply  because  at  one  point,  twenty  feet  from  the  crossing, 
of  which  he  had  no  knowledge,  the  train  could  have  been  seen 
ten  hundred  and  eighty  feet  away.  (Schaefert  v,  Railway  Co,, 
62  Iowa,  627,  and  Haines  v.  Railway  Co,,  41  Iowa,  227,  distin- 
guished,)   Id, 

21.  The  same.  .  In  such  case,  though  plaintiff  testified  that  his  hear- 
ing was  good,  he  could  not  be  charged  with  contributory  negli- 
gence on  the  mere  ground  that  others,  at  a  greater  distance  mm 
the  train  than  he  was,  heard  it  approaching.    2d. 
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22.  Collision  at  highway:  contributory  nbgligencb:  instruo" 
TiONS.  Ir  this  case,  held  that  there  was  no  prejudice  to  defendant 
in  refusing  to  give  an  instruction  asked  on  the  subject  of  contrib- 
utory negligence,  since  the  instructions  given  were  fully  as 
favorable  to  defendant.  (See  opinion  for  instructions  asked  and 
given.)    Id, 

28.  Killing  of  brakeman  :  Evidence  :  habits  of  deceased.  In  ah 
action  by  an  administrator  for  the  death  of  his  intestate,  a  brake- 
man  upon  defendant's  road,  caused  by  defendant's  alleged  negli- 
gence, it  was  proper  to  allow  witnesses  for  plaintiff  to  testify  as 
to  the  habits  of  the  decedent  in  regard  to  sobriety  and  indu^trY, 
and  as  to  his  character  as  a  brakeman  ;  for  such  teistimony  would 
tend  to  show  the  loss  to  his  estate  by  his  death.  (See  cases  cited 
in  opinion.)     Van  Oent  v,  Chicago,  M.  &  St  P.  Ry,  Co,,  526. 

24. :  :  condition  of  cars.     In  such  case,  where  the 

decedent  was  killed  while  attempting  to  couple  a  flat  car  to  a 
caboose,  and  the  accident  was  attributed  to  defects  in  the  cars,  an 
experienced  brakeman  who  was  standing  upon  the  platform  of 
the  caboose  at  the  time  of  the  accident,  and  saw  it,  and  noticed 
the  condition  of  the  cars,  was  permitted  to  testify  that  the  plat- 
form of  the  caboose  was  in  bad  condition  and  insufficient.  His 
conclusions  were  based  on  differences  in  the  construction  of  cars, 
.  which  he  had  noticed,  ana  which  he  explained,  Held  that,  while 
his  conclusions  were  of  doubtful  competency,  they  were  not,  in 
view  of  his  explanations  and  special  findings  of  the  jury,  preju- 
dicial.   Id, 

25. : :  effects  of  prior  injury.    In  such  case,  where 

it  appeared  that  the  decedent  had  sustained  a  serious  injury  some 
years  before,  which  the  evidence  tended  to  show  would  have  a 
permanent  eftect  upon  him.  it  was  not  prejudicial  error  to  permit 
his  brother  to  testify,  in  effect,  that  such  injury  had  no  effect  at 
all  upon  decedent's  health,  after  it  had  healed,  so  far  as  he  knew  ; 
especially  where  the  witness  had  before  testified,  in  substance,  to 
the  same  thing,  without  objection.    Id, 

26.  : :  custom  of  defendant.    In  such  case,  where  it 

appeared  that  the  coupling  mi^ht  have  been  made  more  safely 
with  a  crooked  link,  evidence  that  defendant  was  accustomed  to 
carry  a  crooked  link  in  the  caboose  was  properly  excluded,  where 
it  w^as  shown  that  as  a  matter  of  fact  there  was  no  such  link  in 
the  caboose  at  the  time  of  the  accident.    Id, 

27.  :  evidence  to  sustain  verdict.    In  such  case,  while  the 

evidence  might  have  justified  a  verdict  for  defendant,  it  tended  to 

Erove  certain  matters  ( see  opinion )  which,  if  true,  would  estab- 
sh  negligence  on  the  part  of  defendant ;  and,  since  the  weight  of 
the  evidence  was  a  matter  for  the  jury,  the  verdict  cannot  be 
disturbed  in  this  court.     Id, 

28.  Death  of  brakeman  :  contributory  negugence  :  proximate 
CAUSE.  The  rear  brakeman  on  one  of  defendant's  freight  trains 
was  charged  by  the  conductor  with  the  duty  of  setting  out  two 

■  cars  and  making  other  changes  in  the  train  at  a  certain  station, 
and  with  the  direction  of  all  movements  of  the  engine  necessary 
to  accomplishing  that  work.  He  was  perfectly  familiar  with  the 
depot  grounds,  switches  and  sidetracks  at  the  station  in  question. 
In  setting  out  the  two  cars,  he  left  them  in  such  a  position  on  the 
sidetrack  that  there  was  only  room  for  a  car  on  the  main  track  to 
pass  them  without  collision,  and  so  that  they  were  wrongfully  left 
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standing  upon  the  crossing  of  a  city  street.  In  the  further  move- 
ment of  cars  under  the  brakeman's  direction,  two  cars  were  kicked 
back  6n  the  main  track,  past  the  two  cars  which  had  so  been  set 
out,  with  such  speed  as  to  indicate  negligence  on  the  part  of  the 
engineer.  The  conductor,  seeing  these  cars  moving  at  an  undue 
rate  of  speed,  directed  the  brakeman  to  catch  them.  In  obedience 
to  this  order,  he  began  climbing  the  ladder  upon  the  side  of  one 
of  the  moving  cars,  and,  while  inteht  upon  so  doing,  the  moving 
cars  passed  the  cars  which  had  been  set  out,  and,  because  there 
was  nob  room  for  his  body  between  the  movinp^  and  the  standing 
cars,  he  was  caught  between  them,  and  so  injured  that  he  died. 
Held  that  he  was  guilty  of  negligence  in  leavmg  the  cars  on  the 
sidetracks  so  near  the  main  track, — tbere  being  no  reason  why  he 
might  not  have  had  them  moved  further  along  the  track,  and  left 
at  a  proper  distance  from  the  main  track,  and  off  the  street  cross- 
ing ;  also,  that  though  the  engineer  was  guilty  of  negligence  in 
kicking  the  other  cars  back  with  undue  speed,  the  brakeman *8 
own  negligence  contributed  to  his  death,  and  that  there  could  be 
no  recovery  therefor.  NewmcCn.  v,  Chicago,  M<  <fc  Bt,  P.  i^y.  Co, , 
072. 

29.  Death  of  person  on  switch  track  :  negligence  :  pleading  :  evi- 
dence :  instructions.  In  an  action  for  the  death  of  plaintiff  *s 
intestate,  who  was  struck  and  killed  by  defendant's  engine  upon 
its  switch  track,  the  petition  alleged  that  defendant  was  negligent 
in  that  the  engine  was  managed  and  controlled  by  incompetent 
employes,  and  in  that  said  employes  failed  to  see  the  deceased  in 
time  to  give  any  alarm  signal.  The  evidence  showed  that  other 
persons,  who.were  not  specially  charged  with  the  duty  of  watching 
the  track,  saw  the  deceased  before  he  was  struck,  and  it  revealed 
no  reason  why  defendant's  employes  should  hot  have  seen  him, 
and  showed,  also,  that  the  man  in  charge  of  the  engine  was  a 
fireman,  and  that  he  failed  to  stop  the  engine  with  promptness. 
Held  that  the  court  was  warranted,  both  by  the  pleadings  and 
evidence,  in  submitting  to  the  jury  the  Questions  whether  defend- 
ant's employes  were  negligent  in  not  oeing  on  the  lookout  for 
persons  on  the  track,  and  whether  the  engine  was  in  the  control  of  a 
competent  person.    McMarshall  v.  Chicago,  R.  I.  &  P.  Ry,  Co»,  757. 

80.  : :  conflict  of  evidence.    Where,  in  such  case,  two 

witnesses  testified  that  the  bell  was  rung,  and  two  witnesses,  who 
were  at  the  scene  of  the  accident,  testi^ed  that  they  did  not  hear 
it,  there  was  a  conflict  of  evidence,  and  the  question  was  properly 
submitted  to  the  jury.    Id. 

81.  :  tNSTRucnoN:  duty  to   employes  on  other  adjacent 

ROADS.  The  person  killed  in  such  case  was  the  conductor  of  a 
train  on  another  road,  whose  switch  track  lav  adjacent  to  defend- 
ant's, and  the  deceased  stepped  upon  defendant's  track  to  signal 
the  engineer  of  his  train.  The  court  instructed  that  a  joint 
occupancy  of  ground  for  railroad  tracks  by  two  or  more  companies 
will  impose  on  each  the  duties  to  the  employes  of  the  other,  neces- 
sarily using  the  track,  which  it  owes  to  its  own  employes.  Held 
to  be  a  correct  statement  of  a  principle  of  law,  and  not  vulnerable 
to  the  objection  that  it  assumed  that  the  occupancy  of  the  ground 
was  joint,  and  that  the  use  of  it  by  the  deceased  was  neces- 
sary.   Id, 

82.  : :  TRESPASS  BY  employe  OF  ANOTHER  ROAD  ON  ADJA- 
CENT TRACK.  In  such  case  the  court  properly  instructed  that  if  the 
deceased,  and  other  employes  of  the  company  which  he  served, 
had,  for  a  considerable  time  prior  to  the  accident,  been  accustomed 
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to  use  the  track  of  the  defendant  companj,  at  and  near  the  place 
of  the  accident,  for  the  purpose  of  giving  signals,  with  the  acqui- 
escence of  the  defendant  company,  then  the  deceased  was  not  a 
trespasser  on  the  track.    Id. 

33.  Duty  to  employes  of  othee  companies  in  common  switch  yards. 
Where  several  railroad  companies  have  a  common  switch  yard, 
but  each  its  own  tracks,  lying  adjacent  to  one  another,  and  the 
conductor  of  a  train  on  his  own  track  steps  upon  the  adjacent 
track  of  another  company  for  the  purpose  of  signaling  his  engi- 
neer, the  company  on  whose  track  he  thus  steps  owes  him  the  same 
duty  as  to  carmg  for  his  safety  as  it  would  owe  to  one  of  its  own 
employes,  in  the  same  position  and  under  the  same  circumstances, 
in  the  discharge  of  a  similar  duty.    Id, 

84.  :  DUTY  OP  employes  to  look  and  listen.    The  rule  that 

one  going  upon  the  track  of  a  railroad  is  required  to  look  and  listen 
for  approaching  trains  does  not  apply  to  the  conductor  of  a  train 
who.  in  a  common  switch  yard,  steps  upon  the  adjacent  track  of 
another  company  for  the  purpose  of  signaling  his  engineer.    Id, 

85.  Death  on  track  :  undue  speed  :  violation  op  city  ordinance. 
In  an  action  for  the  death  of  a  person  killed  by  defendant's 
engine  on  its  switch  track,  an  instruction  that  the  running  of  the 
engine  at  a  speed  in  violation  of  the  city  ordinance  was  evidence 
of  negligence  was  warranted,  where  the  jury  could  well  have 
found  that  the  deceased  trusted  to  defendant's  employes  to  obey 
the  law,  and  that  the  engine  might  have  been  stopped  in  time  to 
avoid  the  accident  had  it  been  running  at  lawful  speed.    Jd. 

86.  EsTABLiseiNO  HIGHWAYS  OVER.    See  Highways,  2. 

37.  Subscription  to  aid  :  delay  :  failure  of  consideration.  See 
Promissory  Notes,  5. 

RAPE. 

1.  Action  FOR  damages:  evidence:  declarations  of  plaintiff : 
res  gest^.  In  cases  of  rape,  where  the  woman  injured  is  a  wit- 
ness, the  fact  that  she  made  complaint  of  the  injury  may  be 
shown,  but  not  the  particulars  stated.  ( See  citations  in  opinion.) 
In  this  case  ( an  action  for  damages ),  plaintiff 's  sister  was  per- 
mitted to  testify  that  only  a  few  moments  after  the  alleged  rape 
she  entered  the  room  where  plaintiff  was  sitting  crying,  her  under- 
clothing partly  on  the  floor,  with  blood  on  a  portion  of  it,  and  her 
dress  torn,  and  that  plaintiff  then  made  an  exclamation  or  state- 
ment of  the  injury  she  had  received,  and,  in  answer  to  the  ques- 
tion what  complaint  she  made,  the  witness  answered :  **  She  said 
she  was  hurt  in  the  most  brutal  way  anyone  could  be  hurt." 
Plaintiff  had  before  testified  in  regard  to  the  matter  to  which  this 
answer  related.  Held  that  the  declaration,  at  most,  was  to  the 
effect  that  plaintiff  had  been  ravished,  and  that  it  was  properly 
admitted  under  the  rule.  Held,  also,  that  it  was  properlv  admitted 
as  a  pai*t  of  the  res  gestae^  being  made  so  soon  after  the  alleged 
wrong,  and  under  such  circumstances  as  to  preclude  the  element 
of  premeditation.  (See  opinion  for  citations.)  McMurry  v, 
Righy,  232. 

2.  : :  .  In  such  case  it  was  error  to  permit  plain- 
tiff *s  mother  to  testify  that  two  weeks  after  the  alleged  rape,  dur- 
ing which  time  plaintiff  was  at  work  as  usual,  she  complained  to 
her  of  pain  in  her  back  and  side,  since  such  declarations  were  not 
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the  natural  result  and  expression  of  suffering,  and  were  not  made 
to  a  physician  for  the  purposes  of  treatment.  {Qray  v,  McLaughlin, 
20  Iowa,  297,  distinguish^ ;   and  see  cases  cited  in  opinion.)    Id, 

8.     :  :  TOBN  CLOTHINO.    In  such  case  it  was  proper  to 

permit  plaintiff  to  introduce  a  portion  of  the  underclothing  which 
she  claimed  was  on  her  person,  and  torn  by  defendant  in  com- 
mitting the  rape  ;  plaintiff  testifying  that  it  was  in  the  condition 
in  which  it  was  left  by  defendant,  except  that  it  had  been  washed. 
Id. 

4.     :   :  BXPBRisfENTS  MADE  BY  PHYSICIAN.    In  such  case 

it  was  not  error  to  reject  the  testimony  of  a  physician  as  to  exper- 
iments made  by  him  as  to  the  possibilitY  of  sexual  intercourse  at 
the  place  and  in  the  position  plaintiff  claimed  she  and  defendant 
occupied  when  she  was  ravished  ;  for  the  reason  that  it  was  not 
Bh6wn  that  the  experiments  were  made  under  such  conditions  as 
to  size  of  persons  that  the  results  would  prove  or  disprove  the 
olaims  of  plaintiff  ;  and  for  the  further  reason  that  the  physician 
was  permitted  to  testify  as  an  expert  that  sexual  intercourse, 
under  the  conditions  described  by  plaintiff,  was  impossible.    Id. 

6.  :  :  IMPEACHMENT  OP  DEFENDANT:  EPFBOT  :  INSTRUC- 
TION. Where  in  such  case  defendant  was  a  witness  on  his  own 
behalf,  and  plaintiff  introduced  witnesses  who  testified  that  his 
general  moral  character  was  bad,  but  on  cross-examination  most 
of  them  admitted  that  his  reputation  for  veracity,  honesty,  integ- 
rity, industry  and  sobriety  was  good,  the  court  instructed  the  jury 
that,  if  they  found  from  the  evidence  that  defendant's  moral  char- 
acter was  bad,  they  might  discredit  his  testimonv  in  all  points  in 
which  it  was  not  corroborated.  Held  error,  and  that  it  was  for 
the  jury  to  say  what,  if  any,  credit  should  be  given  to  the  uncor- 
roborated testimony  of  the  witness,  and  that  they  should  not  dis- 
credit it  unless  they  believed  its  credibility  had  been  destroyed. 
( See  opinion  for  citations.)    Id. 

REAL  ESTATE. 

COLOB  OF  TITLE.    See  Adverse  Possession,  2. 

See  Adyebsb  Possession  ;  Landlord  and  Tenant  ;  OccxTPYiNa  Claim- 
ants  ;  Vendors  and  Purchasers  ;  Tax  Sale  and  Deed  ;  Wills. 

REFORMATION  OF  CONTRACTS. 

See  Mortoages,  3. 

REFERENCE. 

Exceptions  to  bicfebee*s  report.    See  Practice,  8. 

ttEPLEVIN. 

Of  promissory  note  :  grounds  of.    See  Promissory  Notes,  11. 

See  Chattel  Mortgages,  1,  4. 

RES  ADJUDICATA. 

See  Former  Adjudication. 

RESISTING  OFFICERS. 

See  Criminal  Law,  81-88. 
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SALES. 

1.  Retention  of  fbopertt  under  uen:  evidence.  In  an  action  to 
replevy  certain  trotting  horses  which  defendant  had  sold  to  one 
W.,  and  W.  had  sold  to  plaintiff,  defendant  answered  that  his  sale 
was  under  an  agreenaent  that  he  was  to  retain  possession  of  the 
property  and  have  a  lien  thereon  for  a  balance  of  the  purchase 
price,  which  had  never  been  paid,  and  that  he  retained  possession 
accordingly  ;  also  that  W.  agreed  with  defendant  that  if  he  would 
pay  charges  for  keeping,  transporting  and  entering  8ai<jl  horses  in 
races,  and  a  sum  necessary  to  release  them  from  attachment,  he 
should  have  a  lien  on  them  for  the  amount  so  expended,  and  that 
he  had  thus  paid  out  a  named  sum.    Held — 

(1)  That  W.  was  properly  permitted  to  testify  as  to  the  terms  of 
his  sale  to  plaintiff. 

(2)  That  defendant  was  properly  permitted  to  testify  as  to  the 
amounts  paid  by  him  for  keepmg  the  horses,  etc. 

(8) .  That  a  letter  written  by  W.  to  defendant,  and  declarations, 
made  by  W.,  concerning  his  purchase  from  defendant,  were 
properly  admitted  in  evidence,  though  he  was  not  a  party  to 
the  suit,  as  both  parties  claimed  under  him. 

(4)  That,  as  the  evidence  on  the  material  points  was  conflicting, 
this  court  cannot  say  that  the  findings  of  the  trl^  court  are 
not  sustained  by  the  evidence.    Dutton  v,  Kneebs,  267. 

2.  Of  machine:  conditions:  evidence.  In  an  action  upon  a  con- 
tract to  take  a  machine  and  to  execute  notes  for  the  price  of  it, 
where  the  defense  was  a  breach  of  the  implied  warranty  that  it 
was  suitable  for  the  purpose  for  which  it  was  intended,  it  was 
proper  to  admit  evidence  of  declarations  made  by  plaintiff 's  agent 
to  defendants  at  the  time  of  the  sale,  in  regard  to  the  excellencies 
of  the  machine,  and  of  his  permission  to  them  to  take  and  try  it 
before  making  the  notes,  and  to  return  it  if  it  did  not  prove  as 
represented.    Davis*  Sons  v,  Sweeney,  391. 

3.     :. breach  of  warranty  :  evidence.    In  such  case  evidence 

was  properly  admitted  comparing  the  machine  in  question  with  a 
good  machine  subsequently  purchased  by  defendants,  as  it  tended 

^  to  establish  the  breach  of  warranty.    Id. 

4.  The  same.  In  such  case  it  was  proper  to  permit  a  witness  to  testify 
that  he  had  never  seen  a  machine  which  did  not  do  better  work 
than  the  one  in  question.    Id, 

See  Chattel  Mortgages,  2,  4. 

SCHOOLS. 

1.  Teaching  of  phtsiologt  and  hygiene  :  purchase  of  maps  and 
charts.  Chapter  1,  Laws  of  1886,  enjoining  upon  the  public 
schools  the  duty  of  teaching  physiology  and  hygiene  with  special 
reference  to  the  effects  of  alcoholic  drinks,  stimulants  ana  nar- 
cotics upon  the  human  svstem,  under  pain  of  losing  their  share  of 
the  public  school  fund,  does  not  contemplate  that  school  districts 
shall  incur  a  debt,  in  violation  of  section  1729  of  the  Code,  in  pur- 
chasing maps  and  charts  for  facilitating  the  teaching  of  such  sub- 
jects.    Yaggy  v.  Disi,  Twp.  of  Monroe,  121. 
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3.  CoNTiNaEirr  fund:  when  "unappropriated:"  purchase  op 
MAPS  AND  charts.  So  much  of  the  contingent  fund  of  a  school 
district  as  is  necessary  to  be  expended  to  keep  the  schools  in  oper- 
ation is  by  law  appropriated  to  that  purpose,  regardless  of  the  fact 
whether  or  not  orders  have  been  drawn  on  the  fund ;  ^nd  although 
there  is  cash  on  hand  in  that  fund  in  excess  of  orders  drawn  upon 
it,  but  not  iu  excess  of  the  demands  of  the  school  upon  that  fund 
for  the  fiscal  year,  there  is  no  part  of  such  fund  **  unappro- 
priated, within  the  meaning  of  section  1729  of  the  Ck>de,  authoriz- 
mg  the  expenditure  of  any  " unappropriated  contingent  fund"  for 
the  purchase  of  maps,  charts,  etcj^    la, 

8.  Purchase  op  maps,  etc.,  on  credit  :  presumption  as  to  con- 
tingent FUND.  Where  a  school  district  purchased  maps  and 
charts  on  credit,  the  presumption  arises  that  there  was  no  "  unap- 
propriated contingent  fund  "  in  the  treasury  at  the  time  of  the  pur- 
chase, and  that  the  district  contracted  a  debt  therefor,  contrary  to 
section  1729  of  the  Code ;  and  the  vendor  of  such  maps  and 
charts,  before  he  can  recover  the  price  thereof,  must  overcome 
.  such  presumption.  {Bdlmeyer  t?.  Ind,  Dist,  of  MarahcUUoum, 
44  Iowa,  594,  distinguished,)    Id. 

4.  Contingent  fund:  when  not  in  treasury.  Money  in  the 
hands  of  the  county  treasurer  to  the  credit  of  the  school  district  is 
not  in  the  district  treasury  within  the  meaning  of  section  1729  of 
the  Code.    Id. 

6.     :   ORDERS  ON :   PRECEDENCE.    Where  there  was  an  order 

upon  the  contingent  fund  of  a  school  district  for  fuel,  and  a  later 
one  for  maps  and  charts,  and  still  a  later  one  for  the  salaries  of 
the  secretary  and  treasurer,  held  that  the  last  order  was  for  proper 
and  necessary  contingent  expenses,  and  took  precedence  of  the 
order  for  maps  and  charts,  which  the  law  (Code,  sec.  1729 )  allows 
to  be  purchajsed  only  with  **  unappropriated  contingent  fund."  Id, 

6.  School  districts:  territory  in  two  townships:  effect  of 
CODE  of  1873.  The  provision  of  the  Code  of  1873  (sec.  1718).  that 
each  civil  township  is  a  school  district,  did  not  have  the  effect  to 
restore  to  a  civil  township,  for  school  purposes,  territory  which, 
at  the  time  of  its  enactment,  was  detached  and  organized  with 
l^e  territory  of  another  township  into  a  school  district,  under  the 
laws  previously  in  force.  {Hancock  v.  Ind.  Dist  of  Perry,  78 
Iowa,  550,  foliotced.)  Dist,  Twp,  of  Magnolia  v,  Ind,  Dist,  of 
BoyeTf  495. 

7.      :    RECOVERY  of  TAXES  WRONGFULLY    COLLECTED  :    STATUTE 

OF  LIMITATIONS.  An  action  by  one  school  district  against  another 
for  the  recovery  of  fifteen  years'  taxes  wrongfully  .collected  from 
territory  belonging  to  the  plaintiff,  where  tine  fact  was  not  dis- 
covered by  plaintiff  until  a  short  time  before  the  action  was  begun, 
but  there  was  no  fraudulent  concealment  on  the  part  of  defend- 
ant, is  not  taken  out  of  the  statute  of  limitations  on  the  ground  of 
the  recent  discovery  of  the  right  of  action,  nor  on  the  ground  that 
the  action  is  upon  an  open  account.    Id, 

8.    School  funds  :    deposit  in  bank   with  notice  to   banker  : 

IMPLIED  trust  :  rights  OF  DISTRICT  UPON  BANK'S  FAILURE.      Where 

the  treasurer  of  the  plaintiff  school  district,  contrary  to  law, 
deposited  the  funds  of  the  district  in  a  bank  owned  and  operated 
by  defendant's  assignors,  notifying  the  bankers  at  the  tin^e  that  it 
was  school  money,  but  carrying  the  account  in  his  own  name, 
though  mingling  none  of  his  own  money  in  the  same  account,  and 
the  bankers  became  insolvent,  and  assigned   their  property  to 
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defendant  for  the  benefit  of  their  creditors,  and  amon^  that  prop- 
erty was  a  sum  of  money  in  excess  of  the  balance  of  school  money 
then  remaining  on  deposit,  held  that  the  bankers  took  and  held  the 
school  money  not  as  their  own,  nor  as  that  of  the  depositor,  but  in 
trust  for  the  plaintiff  district :  that,  though  none  of  the  identical 
school  money  remained  in  their  possession,  it  must  be  presumed, 
at  least  until  the  contrary  is  affirmatively  shown,  that  the  property 
which  they  assigned  was  greater  in  value  by  the  balance  of  school 
money  on  deposit  at  the  time  of  the  assignment ;  and  that  defend- 
ant was  properly  ordered  to  repay  such  balance  to  the  plaintiff  in 
preference  of  all  other  creditors.  (See  opinion  for  a  discussion  of 
the  subject  upon  the  authorities.)  Ind,  Dist,  of  Boyer  v.  King, 
497  ;  Bunion  v.  King,  506. 

SEDUCTION. 

1.  EviDENCB.  In  an  action  for  seduction  plaintiff  testified  that  the 
defendant  used  physical  force  to  accomplish  his  purpose,  and  that 
she  resisted  him  all  she  could,  biit  that  towards  the  last  she  did 
not  resist.  Upon  being  recalled,  to  the  question,  **Did  his  actions 
towards  you  and  his  treatment  of  you  have  anything  to  do  with 
you  giving  in?  she  answered,  "Yes."  fTeZd  that  this  was  compe- 
tent to  show  the  means  by  which  the  act  was  accomplished. 
Egan  v.  Murray,  180. 

2.  Means  op  accomplishment.  The  evidence  in  this  case  (see 
opinion )  shows  that,  while  defendant  made  to  plaintiff  no  express 
promise  of  marriage,  and  did  not  in  words  lie  to  or  deceive  her, 
yet  he  as  her  suitor  so  conducted  himself  toward  her  for  a  long 
time  as  to  win  her  love,  and  get  her  into  his  power,  and  led  her  to 
the  reasonable  inference  that  he  intended  to  marry  her,  and  thus 
obtained  sexual  intercourse  with  her.  Held  that  the  facts  war- 
ranted a  verdict  against  him  for  seduction.  (Compare  State  v. 
Curran,  51  Iowa,  112.)    Id. 

8.  Excessive  verdict.  A  verdict  of  fifteen  hundred  dollars  for 
seduction,  in  a  case  where  plaintiff  became,  by  means  thereof,  the 
mother  of  an  illegitimate  child,  cannot  be  regarded  as  excessive 
on  appeal.    Id, 

SETTLEMENT. 

See  Contracts,  7,  8. 

SIDEWALKS. 

See  Cities  and  Towns,  2,  3. 

SPECIAL  INTERROGATORIES. 

1.  When  properly  refused.  Special  interrogatories  calling  for  find- 
ings, not  of  ultimate  facts,  but  upon  incidental  questions,  and 
which  were  likely  to  confuse  the  jury, were  properly  refused.  Win- 
ter V.  Central  loiva  Ry.  Co. ,  443.     See,  also,  Thofhas  v,  Schee,  237. 

2.  Failure  to  answer.  Where  the  jury,  in  answer  to  one  special 
interrogatory,  said,  **We  cannot  say,"  and  to  another,  **  We  do 
not  know,"  this  was,  in  effect,  a  finding  that  there  was  no  evidence 
on  the  subject,;  and  the  failure  to  return  categorical  answers  did 
not  vitiate  the  general  verdict,  because  it  was  supported  by  evi- 
dence on  other  points,  and  no  possible  answers  to  the  interrogato- 
ries could  have  been  ground  -for  setting  it  aside.  McMarshall  v. 
Chicago,  R,  I.  <Sb  P.  Ry.  Co.,  758. 


I 


854 


INDEX. 


STATUTES  CITED,  CONSTRUED,  ETC. 

[The  words  In  Romaa  type  Indicate  the  subjeot  under  oonsideration,  and  the  flgnres 
following  indicate  the  page  in  this  yolume  where  the  statute  is  cited.] 


REVISION  OP  1860. 

Sees.  1416-1424.  Illegitimate  children  : 
Chapter  56,  litle  25,  of  Code, 
compared.    660. 

Sec.  8778.  Jud^rment:  Action  to  en- 
join: Where  brought.    781. 

CODE  OF  1878. 

Sec.  45.  Code:  Construction  of  words. 
120. 

Sec.  421429.  Annexing  territory  to 
city  or  town .    usjg,  630,  684. 

Sec.  468.  Right  to  regulate  saloons. 
119, 120. 

Sec.  404.  Control  of  city  streets.  88, 
596  597 

Sec .     482.  Right  to  regulate  saloons.  120. 

Sec.  845.  Tax  sale:  Taxes  not  brought 
forward.    886. 

Sec*  894.  Tax  sale:  Notice  to  redeem: 
Proof  of  service.  281  et  seg.: 
Form  of  notice.    8%,  888. 

Sec.  897.  Tax  title:  Wuo  may  not 
question.    787; 

Sec.  902.  Tax  titles :  Action  to  ques- 
tion: Limitation.    511. 

Sec.  986.  EsiabiishlDg  highway  over 
railway:  Notice.    688. 

Sec.  1078.  Corporations:  lYansfer  of 
shares .    606 

Sec.  1288.  Railroads:  Cattle-guards  fill- 
ed with  snow.    494. 

Sec.  1289.  Railways:  Neglect  to  fence 
track:  Damages.    666. 

Sec.  1400.  Insane  commissioners:  Ju- 
ribdiction.    818. 

Sec.  1548.  Arrest  of  intoxicated  person. 
690. 

Sees.  1557,  1568.  Liquors:  Unlawful 
Sales :  Judgment :  Lien.    184. 

Sec.  1729.  Unappropriated  school  fund : 
Use  of.    124.  et  »eq. 

Sec.  1747.  School  funds :  liow  kept  and 
paid  out.  126 ;  Deposit  in  bank. 
499. 

Sec.  1797.  School  districts:  Parts  of 
different  townships.    496. 

Sec.  1927.  Possession  of  mortgaged 
chattels.    154. 

Sec.  1958.  Acknowledgments:  What 
certificate  must  show.    786. 

Sec.  1976.  Occupying  claimant :  Recov- 
ery for  impruvemeuts.    56. 

See.  1968.  Occupying  claimant :  Color 
of  title.     64. 

Sec.  1990.  Conveyance  of  homestead. 
660. 

Sees.  1998,  1699.  Home.stead  :  May  in- 
clude what.    39». 

Sec.  2008.  Homestead  in  lieu  of  dower : 
Descent.    400. 

Sec.  2015.  Held-oroppers :  Right  of 
pasturage.    220. 

Sec.  2214.  FamUy  expenses :  Who  lia- 
ble for.    244. 

Sec.  2866.  Administrators:  Notice  of 
appointment.    256. 

Sec.  2867.  Time  for  granting  adminis- 
tration.   742. 

Sees.  3408-2427.  Estates  of  decedents  : 
Filing,  allowing  and  paying  of 
claims.    758,  754»7&5. 


Sec.   2452.    WiU :  Widow's  share.    868. 

Sees.  2474,  2475.  Opening  admini:»tratort* 
accountj).    116,  J56  ei  tea. 

Sec.  2504.  Actions  and  special  pro- 
ceedings.   117. 

Sees.  2514, 2515.  wrong  forum :  Remedy. 
810. 

Sec.  2517.  Trial  of  equitable  issues  In 
law  actions.    412. 

Sec.  2520.  Code  practice :  How  far  ap- 
plicable.   117. 

Sec.  SS22.  Judgment:  Fraud:  Setting 
iiside.    811. 

Sec.  2524.  Successive  actions  on  same 
contract.    148. 

Sees.  2525-2527.  Wrongful  death :  Ac- 
tion: Survival:  Damages.    28. 

Sees.  2529,  2585.  Limitation  of  actions : 
Personal  injuries :  Minors.  27 
€t  «€q . ;  Oral  contracts.    148. 

Sec.  2581 .  Limitation  of  actions :  Ac- 
counts.   148, 608. 

Sees.  2548,  2544.    Parties  to  actions.    91. 

Sec.  2509.  Insane:  Action  by  guar- 
dian.   821. 

Sees.  2608,  2618.  Original  notices :  How 
addressed.    838. 

Sec.  2628.  Notice  of  pending  action. 
491. 

Sec.  2665.  Evidence :  Matter  in  avoid- 
ance not  pleaded.    684. 

Sec.  2789.  Exceptions  to  instructions. 
49. 

Sees.  2806,  2808,  2809.  General  or  special 
verdict:  Discretion  of  Jury. 
641. 

Sec.  2821,  2823, 2881.  Exceptions  to  Judg- 
ment on  referee's  report.    845. 

Sec.  8887.  New  trial:  Excessive  ver- 
dict.   569. 

Sec.    2844.  Right  to  dismiss  actions.  816. 

Sec.  2900.  Costs:  Offer  to  confess 
judgment.    217. 

Sees.  2906,  2910.  Proceedings  against 
attorneys  for  moneys  collected. 
416. 

Sec.   2988,  Costs:  Division  of.    404. 

Sec.  2967,  Subdiv.  8.  Attachment  of 
corporation  shares.    605. 

Sec.  2976.  Who  may  be  garnished. 
226. 

Sec.  8050.  Levy  of  execution  on  cor- 
poration shares.    605. 

Sec.  ,8068.  Sheriff's  sale  of  land  «» 
nMsse.    601. 

Sees.  8154, 8155.  Judgment  against  gar- 
nishee :  Setting  aside.    810. 

Sec.    3164.    Appealable  orders.    412. 

Sees.  81C8,  8169.  Appeal:  Review:  Foun- 
dation.   551. 

Sec.  8173.  Appeal :  Amount  involved : 
Disclaimer  after  verdict.     494. 

Sec.    8178.    Appeal:  Notice.    GT*? 

Sec.  8228.  Ortiorari:  Ordinary  pro- 
ceedings.   473. 

Sec.  8S24.  CertUnvn:  Return  to  writ: 
W hen  to  be  made .    478 . 

Sees.  8281,  8-.:87.  Partition :  Parties : 
Lienholders.    401. 

Sec.  8885  Trespass:  Cutting  timber: 
Treble  damages.    835. 

Sec.  8896.  Judgment:  Suit  to  enjoin: 
Where  brought.    781,  732. 
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Sec.  3499.  Contempt  prooeedinirs :  How 
reviewed.    468. 

Seo.  8568.  Justiue's  Jad^rment:  T^ax^ 
script:  Lien.    880. 

Seo.  3639.  Evidence  of  trannactions 
with  one  deceased.  666,  600, 
668. 

Sec.  S64.3.  Evidence:  Commanicatlons 
to  physician.    298. 

Sec.  8649.  Witnesses:  (.'redibility :  Mor- 
al character.    828.  • 

Seo.  8652.  Contracts :  In  what  sense  to 
be  enforced.    JI74. 

Sec.  8660.  Deeds:  Evidence  of:  Rec- 
ords.  735. 

Sec.  8738.  Depositions:  Presence  of 
parties.    698. 

Seo.  8751.  Depositions :  Motion  to  snp* 
press :  When  to  be  filed.    694. 

Seo.  8890.  Setting  prairie  fires :  Lia- 
bility.   840. 

Seo.    4018.    Houses  of  ill-fame.    80. 

Sec.   4089.  Gambling  contracts.    545. 

Seo.  4200.  Arrest  without  warrant. 
867. 

Seo.  4296.  Indictment:  Resisting  offi- 
cer.   690. 

Seo.  4298.  Assault  to  commit  great 
bodily injory:  Indictment.  618. 

Sees.  4304.4306.  Indiotment:  Language 
of.    690. 

Seo.  4408.  Appeal:  Jurisdiction:  No- 
tice.   164. 

Seo.  4489.  New  trials  in  criminal  ca- 
ses: Newly  discovered  evi- 
dence.   84. 

Sec.  4S38.  Criminal  law:  Technical 
errors.     580. 

Seo.  4659.  Corroboration  of  accom- 
plice.   21. 

Sees.  4715,  4722.  Illegitimate  children  : 
Revision,  cbap.  68,  tit.  12, 
compared .    660. 

LAWS  OP  18T6. 

Chap.  100,  seo.  8.  Mechanics'  liens: 
Contract  necessary.    749. 


Chap.  lOO,  seo.  6.  Mechanics*  liens: 
Verification  of  statement.   864. 

Chap.  100,  seo.  9.  Mechanics*  Uena? 
Priority.    539. 

LAWS  OP  1878. 

Chap.  S6.  Depositions:  Motion  to  inx>- 
press :  When  to  be  filed.    094. 

LAWS  OP  1880. 

Chap.  128.  Foreign  corporations:  Do- 
mestication of.    687, 688. 

Chap.  211,  sec.  2..  Insurance:  Attaching 
application  to  policy.   86S. 

Chap.  211,  sec.  8.  Insurance :  Notice  of 
loss.    261. 

LAWS  OP  1884. 

Chap.  8.  Intosicatlng  liquors :  Sales : 
Nuisances.    119» 

Chap.  142.  sec.  4.  Houses  of  ill-fame: 
Punishment.    80, 82. 

Chap.  190,  seo.  1.  Railroads:  Depot 
grounds:    Condemnation.    24. 

Chap.  208.  seo.  1  Defective  acknowl- 
edgments cured.    786. 

LAWS  OP  1886. 

Chap.  1,  sees.  1,  2.  Intoxicants  and  stim- 
ulants: Teaching  in  schools. 
123,  etteg. 

Cbap.  65,  sec.  7.  Life  insurance :  Change 
of  beneficiaries.   298. 

Chap.  184,  sec.  11.  Rules  of  court: 
Effect  of.    2S7. 

tJONSTITUTION  OP  IOWA. 

Art.  8,  see.  30.    Incorporation  of  cities 

and  towns.    680. 
Art.  8,   sec.    1.    Corporations:    Special 
creative  acts.    681. 


STATUTE  OF  LIMITATIONS. 

1.  Injury  and  death  op  minor:  when  action  accrues  and  is 
BARRED.  Where  a  minor,  through  defendant's  negligence,  received 
injuries  from  which  he  died  about  two  hours  afterwards,  held  that 
a  cause  of  action  arose  in  his  favor  during  his  life,  immediately 
upon  receiving  the  injury,  and  that  the  limit  of  two  years  prescribed 
by  the  statute  of  limitations  (  Code,  sec.  2520 )  began  at  once  to  run 
against  his  right  of  action,  and  that  an  action  begun  by  his  admin- 
istrator, later  than  two  years  after  the  injury  was  received,  was 
barred  by  the  statute.  Section  2585  of  the  Code  does  not  have  the 
effect  to  suspend  the  running  of  the  statute  in  such  a  case  until  the 
appointment  of  the  administrator.  (  See  Code,  sec.  2527.)  Mur- 
phy V,  Chicago,  M.  <Sb  St.  P.  By.  Co,,  26. 

2.  Breach  op  contract  for  support.  A  contract  for  the  support  of 
a  person  during  his  natural  life  is  a  continuing  one,  and  the  party 
bound  thereby  is  liable  for  breaches  thereof  during  the  life  of  the 
beneficiary  (  Riddle  v,  Beattie,  77  Iowa,  169 )  ;  so  that  an  action 
for  such  breach  is  not  barred  by  the  statute  of  limitations,  though 
brought  more  than  five  years  after  refusal  to  support ;  but  the 
recovery  in  such  action  must  be  limited  to  such  damages  as  have 
been  sustained  within  the  five  years  next  preceding  the  beginning 
of  the  action.  ( See  opinion  for  citations.)  McCay  v.  McDotoell, 
140. 
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8.  Current  account  :  contract.  In  an  action  on  an  account  for 
labor,  commencing  in  1865  and  ending  in  1888,  it  appeared  that 
there  was  a  break  in  the  account  for  at  least  two  years,  and  that 
the  labor  done  in  1879,  and  afterwards,  was  done  under  a  con- 
tract made  in  that  year.  Held  that  the  account  was  not  continu- 
ous, and  that  all  items  prior  to  1879  were  barred  by  the  statute  of 
limitations,  but  that  the  subsequent  items  were  not  barred,  having 
been  done  under  a  special  contract  whiph  was  not  performed  within 
five  years  of  the  bringing  of  the  suit.     Gavin  v,  BiscJwff,  605. 

4.  Action  to  enjoin  occupancy  op  street  with  tracks.  See  Rail- 
roads, 8. 

5.  Aotion  to  enforce  implied  trust.    See  Trusts,  2. 

See  Schools,  7. 
STREETS. 

1.  Dedication  :  estoppel.    See  Cities  and  Towns>  I. 

2.  Paving.    See  Cities  and  Towns,  9-12. 

SUPERSEDEAS  BONDS. 
Judgment  on.    See  Judgments,  5-8. 

SUPREME  COURT. 
Jurisdiction  to  adbot  to  bail.    See  Habeas  Corpus,  1. 

See  Appeals  to  Supreme  Court. 

SURETIES. 

1.  On  promissory  note  :  discharqe  :  estoppel.  In  an  action  upon 
a  note  made  in  the  state  of  Illinois,  where  all  the  parties  thereto 
resided,  in  which  one  L.  was  the  principal  maker,  defendant  herein 
was  surety,  and  S..  plaintiff  ^s  intestate,  was  payee,  the  answer 
was,  in  substance,  that  defendant,  desiring  to  move  to  Iowa,  went 
to  S.,  and  stated  that  fact  to  him,  and  asked  him  to  release  him 
from  the  n'ote,  and  stated  that,  if  not  released,  he  would  proceed 
to  have  the  note  collected  from  L.  ( the  note  then  being  due  and  L. 
being  solvent ),  or  that  he  would  serve  the  notice  for  his  release  as 
surety  ;  that  thereupon  S.  told  him  that  he  could  go  to  Iowa,  that 
ho  ( S.)  would  look  to  L.  alone  for  the  note,  and  that  he  released 
defendant  from  the  note  ;  that  defendant  relied  on  said  promise, 
and  served  no  notice,  and  took  no  steps  to  have  the  note  collected 
from  L.,  and  that  L.  afterwards  became  insolvent.  Held  that  the 
alleged  facts  would  estop  the  plaintiff  from  suing  defendant  on 
the  note,  and  that,  since  there  was  evidence  tending  to  sustain  the 
answer,  it  was  error  to  direct  a  verdict  for  plaintiff.  Auchampatigh 
V,  Schmidt,  186. 

2.  On  supersedeas  bonds.    See  Judgments,  5-7. 

TAXATION- 

1.  Domicile  :  evidence.  On  certiorari  to  correct  the  proceedings  of 
the  defendant's  board  of  equalization  in  assessing  plaintiff  on 
account  of  her  moneys  and  credits,— she  claiming  to  be  no  longer 
a  citizen  of  Iowa,  but  of  the  District  of  Columbia,— the  evidence  is 
considered  ( see  opinion  )  and  held  sufficient  to  justify  the  district 
court  in  sustaining  her  claim.  The  findings  of  fact  oy  the  court 
in  such  a  case  stand  as  the  verdict  of  a  jury.  (See  Code,  sec.  3223.) 
Remey  v.  Board  of  Etiualization,  470. 
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2.      RaISINQ   assessment  upon  EQnAUZA.TION  :    REMEDY :    CERTIORARI 

OR  APPEAL.  Where  there  is  jurisdiction  to  assess,  and  the  board 
of  equalization  makes  an  erroneous  or  excessive  assessment,  the 
remedy  of  the  taxpayers  is  by  appeal,  and  not  by  certiorari ;  but 
where  there  is  no  jurisdiction  to  make  any  assessment,  as  in  this 
case,  where  the  board  assessed  plaintiff  on  her  moneys  and  credits 
after  she  had  removed  her  domicile  from  the  state  of  Iowa,  held 
that  certiorari  was  the  proper  remedy.  (See  opinion  for  cases 
cited.)    Id. 

3.  For  paving  street.    See  Cities  and  Towns,  lQ-13. 

See  Cities  and  Towns,  1.  , 

TAX  SALE  AND  DEED. 

1.  Notice  to  redeem  :  proof  of  service.  The  publisher  of  a  news- 
paper made  affidavit  that  the  notice  to  redeem  from  tax  sale  in 
this  case,  a  printed  copy  of  which  was  pasted  in  the  body  of  the 
affidavit,  was  published  in  his  paper  as  required  bv  law  for  such 
notices.  This  affidavit  was  attached  to  an  affidavit  made  by  the 
holder  of  the  certificate  of  purchase  at  tax  sale,  in  which  he  stated 
that  he  was  the  lawful  holder  of  the  certificate  of  purchase 
'*  described  in  the  foregoing  notice  ;"  that  he  served  the  bame  on 
the>  owner  of  the  patent  title  '*by  publication  as  per  annexed 
notice  ; "  that  the  notice  was  published  in  the  newspaper  named  in 
the  publisher's  affidavit  (naming  it)  for  four  consecutive •  weeks, 
etc.  Held  that  the  latter  affidavit,  by  reference,  made  the  former 
one  a  part  of  it,  and  that  it  was  a  sufficient  proof  of  service  of  the 
notice,  as  required  by  section  894  of  the  Code.  (Compare  cases 
cited  in  opinion.)    Smith  v.  Heath,  231. 

2.  Notice  to  redeem  :  form  of.  A  notice  of  the  expiration  of  the 
time  for  redeeming  from  tax-sale  is  not  sufficient  to  authorize  a  tax 
deed,  unless  it  is  addressed  to  the  persons  to  be  served  therewith, 
or  their  names,  in  some  proper  manner,  appear  therein.  In  this 
case  the  notice  was  addressed  to  only  one  of  the  parties  entitled  to 
service,  and,  though  serfed  on  both,  was  held  insufficient.  Steele 
V,  Murry,  336. 

3  Statute  of  limitations.  Where  land  was  sold  for  taxes  October 
1,  1877,  and  "a  treasurer's  deed  was  executed  to  plaintiff  April  20, 
1883,  which  was  filed  for  record  April  15,  1885,  and  the  land  was 
unoccupied  until  November  14,  1885.  when  defendant  took  pos- 
session ot  it  under  the  patent  title,  held  that  an  action  by  plaintiff 
to  quiet  his  title,  begun  March  9,  1889,  was  not  barred  by  section 
903  of  the  Code.  (See  opinion  for  cases  followed  and  distin- 
guished.)   Strahala  v,  Lewis,  51U. 

4.  AcnoN  TO  QUIET  TITLE :  WRIT  OF  POSSESSION.  Where  judgment 
was  properly  entered  for  plaintiff  quieting^his  tax  title  as  against 
the  holder  of  the  patent  title,  who  had  gone  into  possession  and 
made  valuable  improvements  for  which  a  claim  might  be  made, 
the  court  did  not  err  in  refusing  a  writ  of  possession,  especially  as 
the  cause  was  appealed.    Id. 

5.  Redemption  :  recovery  of  money  paid.  B.  held  the  legal  title  to 
land  in  trust  for  himself,  defendant  and  M.  Plaintiff,  in  a  former 
action,  sought  to  subject  the  land  to  the  payment  of  a  judgment 
against  B.,  and  by  decree  in  that  case  he  was  permitted  to  redeem 
the  land  from  a  tax  sale  to  M.  He  made  redemption  accordingly, 
and  in  this  action  he  seeks  to  recover  of  defendant  the  amount 
paid  to  effect  the  redemption.    Held  that  the  purchase  at  tax  sale 
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by  M  was  for  the  eqaal  benefit  of  himself  and  his  cotenants  ;  that 
defendant  was  under  no  legal  obligation  to  redeem  from  him  ;  and 
that  plaintiff,  by  making  the  redemption,  did  not  thereby  make 
defendant  his  debtor.  ( Compare  Qoodnow  v.  Moulton,  61  Iowa, 
557.)    Ldndley  v.  Snelly  104. 

6.  Tax  title:  conveyance  without  wife:  action  to  quiet. 
Where  a  husband  owns  a  valid  tax  title  in  his  own  name,  and  he 
deeds  to  another,  it  is  not  necessary  that  his  wife  convey  her  right 
of  dower  to  enable  his  grantee  to  recover  the  land  from  the  holder 
of  the  patent  title.    Kreugerv,  Walker ,  733. 

7.      :  WHO  MAY  question  :  INSUPPIOIENT  PROOF  OF  PATENT  TITLE. 

No  one  may  question  the  validity  of  a  tax  title  unless  he  shows 
that  he  is  the  owner  of  the  patent  title.  (.See  Code,  sec.  897,  and 
citations  in  opinion.)  And  where  the  plaintiff  in  an  action  to  quiet 
'  his  tax  title  attached  an  abstract  of  title,  from  which  it  appeared 
that  the  patent  title  came  into  the  hands  of  one  C,  and  that  C.*b 
heirs  conveyed  to  defendant,  and  defendant  filed  a  cross-petition 
to  have  the  title  quieted  in  him,  and  adopted  plaintiff  *s  abstract  as 
the  only  evidence  of  his  title,  held  that  it  was  insufficient,  because 
it  was  not  an  admission  that  C.  was  dead,  but  only  that  the  deed 
to  defendant  so  recited ;  and  such  recitation  was  not  evidence  of 
the  fact.    (See  opinion  for  citations.)    Id, 

TENANTS  IN  COMMON 

Homestead  interests.    See  Homesteads,  1. 

TOWNSHIPS. 

Township  funds  :  deposit  in  bank  with  notice  to  banker  :  implied 
TRUST :  rights  of  TOWNSHIP  UPON  BANK'S  FAILURE.  ( Independent 
District  of  Boyer  v.  King,  ante,  p.  497,  follovoed  in  principle,) 
Bunton  v.  King,  506. 

TRESPASS. 

1.  Cutting  timber  :  treble  damages  :  evidence.  Where  the  evi- 
dence showed  that  defendant  had  acquiesced  in  plaintiff 's  rightful 
claim  to  the  land  in  question,  and  that  it  was  a  narrow  strip  of 
land,  of  no  practical  value  to  any  one  but  plaintiff,  and  that 
defendant  clipibed  three  fences,  crossed  the  railroad,  and  cut 
the  trees  from  the  land,  and  carried  the  wood  which  they  made 
over  the  three  fences,  held  that  it  was  sufficient  to  justify  a  ver- 
dict for  treble  damages  as  for  wilful  trespass,  under  section  8336 
of  the  Code.     Wilson  v.  Gunning,  831. 

2.  On  real  estate.    See  Adverse  Possession,  2, 

See  Highways,  1 ;  Injunctions,  1« 

TRUSTS. 

1.  Following  trust  funds:  assignment:  preferences.  The 
treasurer  of  the  plaintiff  cori>oration  was  induced  by  the  president 
of  another  corporation,  which  afterwards  made  an  assignment 
to  the  defendant,  to  loan  the  funds  of  plaintiff  to  defendant's 
assignor.  This  loan  the  president  of  defendant's  assignor  well 
knew  that  plaintiff 's  treasurer  had  no  authority  to  make.  The 
money  so  obtained  was  mingled  with  the  money  of  defendant's 
assignor,  and  was  used  to  pay  its  debts.  Held  that  defendant's 
assignor  became  a  trustee  of  plaintiff  for  the  funds  so  received, 
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and  was  liable  to  replace  the  trust  fund  with  other  money  in  its 

Sossession,  or  with  money  realized  out  of  other  i>roperty ;  that 
efendant,  as  assignee,  stood  in  its  shoes,  and  acquired  no  higher 
rights  with  respect  to  that  fund  ;  and  that  he  was  under  obligation 
to  pay  it  in  full  out  of  the  assets  in  his  hands  before  making  a 
pro-rata  distribution  to  the  other  creditors  of  his  assignor.  (  See 
opinion  for  citations.)  Davenport  Plow  Co,  v.  Lamp,  722.  See, 
aiso^  Schools,  8. 

3.  Enforcement  :  limitation  of  actions.  Where  one  of  the  heirs 
of  an  estate  was  part  owner  with  the  decedent  of  the  personal 
property,  and  after  the  death  of  decedent  be  took  possession  of  all 
of  It,  he  became  trustee  for  the  widow  and  the  other  heirs,  to  the 
extent  of  their  interests,  and  the  statute  of  limitations  did  not 
begin  to  run  in  his  favor  against  an  action  by  them  for  an  account- 
ing, until  he  repudiated  tne  trust  by  unequivocal  acts  or  words. 
(See  Wilson  v.  Green,  49  Iowa,  251.)    Murphy  v.  Murphy,  740. 

8.      Ck)NSTRUCTIVB  :    BVIDENCB :     ESTATES      OF    DECEDENTS.      A     father 

owned  a  farm,  and  one  of  his  sons  purchased  land  adjoining,  and 
all  the  land  was  titled  and  managed  as  one  farm,  the  labor  being 
done  bv  the  father  and  mother  and  all  the  members  of  the  family, 
who  all  lived  together  on  the  land  of  the  father.  The  proceeds  of 
the  farm  were  used  for  the  common  support,  for  payment  for  the 
son's  land,  and  for  the  accumulation  of  personal  property.  Upon 
the  death  of  the  father  the  son  took  charge  of  the  farm  and  of  the 
personal  property,  making  no  claim  of  sole  ownership  until  after 
some  years,  when  the  widow  and  heirs  demanded  a  settlement. 
Heldy  in  view  of  all  the  circumstances  (  see  opinion ),  that  he  had, 
aside  from  his  interest  as  an  heir,  only  an  undivided  interest  in  the 
property,  and  that  as  to  the  remaining  interest  he  held  it  in  trust 
for  the  widow  and  the  heirs.    Id, 

See  Banks  and  Banking,  1. 

ULTRA  VIRES. 

See  Corporations,  9. 

USURY. 

1.  Loan  through  agent  :  instructions.  Upon  the  defense  of  usury, 
to  a  promissory  note,  the  court  instructed :  '*  If  an  a^ent  ostensibly 
loans  money  for  himself,  but  really  for  another,  and  exacts  a  com- 
mission in  excess  of  the  legal  rate  for  his  own  benefit,  without  the 
knowledge  of  such  other,  it  would  not  necessarily  make  the  loan 
usurious,  even  though  the  borrower  believed  the  agent  was  the 
principal.'*  Held  erroneous.  (Compare  Eadiev.  AshhaugK  44  Iowa, 
520,  and  Erickson  v.  Bell,  53  Iowa,  627.)    Trimble  v.  Tfioraon,  246. 

2.  Facts  not  constituting  :  loan  through  agent.  Defendants  were 
owing  S.  upon  a  usurious  note  given  for  a  loan  negotiated  through 
J.,  who  was  the  agent  of  S.  When  the  note  fell  due  J.  had  in  his 
hands  for  investment  funds  of  plaintiff  equal  to  or  greater  than  the 
amount  of  the  note,  and  he,  as  agent  for  both  S.  and  plaintiff,  took 
defendants*  note  to  plaintiff  for  the  amount  of  the  note  to  S.,  and 
also  their  note  to  himself  for  his  commission  in  making  the  loan 
from  plaintiff,  and  he  charged  plaintiff  with  the  face  of  the  note  to 
her,  and  held  the  money  to  the  credit  of  S.  Plaintiff  did  not  author- 
ize, consent  to  or  share  m  the  commission  represented  by  the  note 
to  J.  Held  that  her  note  was  not  tainted  with  usury  either  on 
account  of  the  usury  in  the  prior  debt,  or  on  account  of  the  com- 
mission exacted  by  her  agent.  The  fact  that  she  knew,  through 
her  agent,  that  the  note  of  S.,  which  was  paid  with  her  money, 
was  usurious,  would  not  taint  her  note  with  usury.    Id, 
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VENDORS  AND  PURCHASERS. 

1.  False  abstbajctt  of  title  certified  by  vendor:  professional 
NEGLIQENCE.  Defendant,  who  was  an  attorney  at  law,  holding 
himself  out  as  a  competent  person  to  make  and  certify  abstracts  of 
title,  induced  plaintiffs  to  buy  from  him  a  tract  of  land  by  present- 
ing them  with  an  abstract  of  title  thereto,  on  which  he  certified  in 
writing  that  "  he  had  carefully  examined  the  title  to  said  lands, 
and  that  the  same  was  a  full  and  true  and  complete  abstract  of  said 
title."  But  said  abstract  was  false  in  that  it  represented  as  a  con- 
veyance an  instrument  which  did  not  purport  to  convey  the  lands, 
and  represented  that,  in  a  certain  cause  in  which  he  was  defendant, 
involvmg  the  title  of  the  lands,  a  decree  had  been  entered  quieting 
the  title  in  him,  whereas  that  cause  was  still  pending  ;  and  after- 
wards a  decree  was  entered  therein  debarring  defendant  and 
the  plaintiffs  of  all  claim  of  interest  in  the  lands.  Held  that 
defendant  was  liable  to  plaintiffs,  not  only  upon  an  implied  con- 
tract that  he  had  exercised  reasonable  care  and  skill  in  preparing 
the  abstract,  but  also  upon  his  promise  that  the  title  was  as  stated 
therein.    TJiomas  v.  Sckee,  287. 

2.  The  same  :  evidence.  In  such  case,  evidence  offered  by  defendant 
to  show  how  the  mistakes  in  the  abstract  occurred  was  properly 
excluded  ;  and  evidence  that  defendant  was  informed  of  the  condi- 
tion of  the  suit  in  which  the  abstract  showed  a  decree  in  his  favor 
was  properly  admitted,  against  the  objection  that  the  abstract  did 
not  cover  suits.    Id, 

8.     :  intermediate  purchaser:  PARTIES  PLAINTIFF.    Wherein 

such  case  the  arrangement  was  that  Y.  would  give  defendant  cer- 
tain property  for  the  land  provided  the  title  was  satisfactory  to 
plaintiffs,  who  were  to  take  the  laud  from  Y.  at  a  agreed  price, 
and  the  parties  came  together  and  consummated  the  transaction 
accordingly,  plaintiffs  relying  on  the  abstract,  and  taking  a  deed 
directly  from  defendant,  held  that  defendant's  liability  was  to 
plaintiffs  and  not  to  Y.    Id, 

4,     :   :  special  interrogatories.      In    such    case    the 

defendant  asked  the  court  to  submit  the  following  special  interrog- 
atories: '* First.  Did  plaintiffs,  or  either  of  them,* buy  the  land 
of  defendant?  Second.  Did  plaintiffs,  or  either  of  them,  pay  the 
defendant  anything  for  the  land  ?  Third,  '  Did  plaintiffs,  or  either 
of  them,  pay  or  promise  to  pay  defendant  anything  for  the  abstract 
of  title,  or  for  any  opinion  or  statement  concerning  the  same,  or 
validity  of  title  to  the  land?"  Held  that  it  was  not  error  to  refuse 
to  submit  them.    ( See  opinion  for  citations.)    Id. 

6.  Fraud  of  aQent  to  avoid  sale:  evidence.  Where  one  whom  the 
evidence  (see  opinion)  showed  to  be  the  duly  authorized  agent  of 
the  plaintiff  to  sell  the  lots  in  question  to  defendant  effected  the 
sale  by  making  the  following  representations,  which  were  not  true, 
to-wit:  Mrst,  that  the  lota  were  well  located  and  the  choicest  in 
the  addition ;  second,  that  their  cash  market  value  was  five  hun- 
dred dollars,  and  that  other  lots  in  the  same  and  adjoining  addi- 
tions were  rapidly  selling  at  that  price  ;  third,  that  a  cable-car  line 
was  then  being  extended  and  constructed  to  within  one  block  of 
the  lots ;  and,  fourth,  that  one  of  the  largest  railroad  corporations 
in  the  west  had  then  located,  and  was  then  constructing,  its 
machine  shops,  etc.,  within  half  a  mile  of  the  lots,  Tidd — 

(1)  That  the  first  two  were  rather  representations  of  opinion 
than  of  fact ;  wherefore  defendant  could  not  complain  of 
them,  especially  in  view  of  the  fact  that  he  had  entrusted 
the  selection  of  the  lots  to  plaintiff's  said  agent. 
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(2)  That  the  last  two  were  misrepresentations  of  facts, — and 
facts  of  such  a  character  that  the  agent  must  have  known 
that  his  statements  were  not  true ;  and  that  for  such  fraud 
upon  the  part  of  the  agent  the  district  court  rightly  rescinded 
ihe  sale. 

(3)  That,  in  such  case,  evidence  that  the  agent  had  made  simi- 
lar misrepresentations  to  others  was  not  admissible  to  prove 
that  he  had  made  them  to  the  defendant.  Gate  City  Land 
Co.  V.  Heilman,  477. 

6.  Buying  in  paramount  title:  what  is  not.  The  grantee  in  a 
warranty  deed  may  buy  in  a  paramount  title  and  recover  on  his 
covenants  of  warranty  without  waiting  for  actual  ouster.  It  is 
sufficient  that  the  holder  of  the  paramount  title  is  able  to  assert  it 
successfully.  (  See  opinion  for  citations.)  But  where  the  vendor 
at  the  time  of  his  conveyance  had  only  a  tax  title,  and  the  holder 
of  the  patent  title  afterwards  procured  a  decree  allowing  him  to 
redeem  upon  paying  to  the  vendor,  within  a  named  time,  a  certain 
siun  for  taxes  paid  upon  the  land,  in  default  of  which  the  title  was 
to  be  quieted  in  the  vendor,  and  it  was  within  the  time  named  for 
such  payment  that  the  vendee  purchased  the  patent  title,  held  that 
it  was  not  at  that  time  the  paramount  title,  and  that,  since  the 
holder  of  that  title  never  paid  the  taxes  provided  in  the  decree,  it 
never  became  such,  and  that  the  vendee  could  not  recover  of  his 
vendor  the  amount  paid  by  him  for  such  title.  Ever  sole  v.  Early, 
601. 

7.  Notice  op  prior  equity  :  defective  record  op  mortgage.  Where 
the  recorder,  in  recording  a  mortgage,  by  mistake  misdescribed  the 
land,  but  a  subsequent  purchaser  at  execution  sale,  by  himself  and 
his  attorneys,  knew  of  the  mortgage,  and  of  the  record,  and  had 
reason  to  believe  that  it  was  intended  to  cover,  as  it  did,  the  land 
which  he  was  about  to  purchase,  and  did  purchase,  held  that  he 
could  not  claim  to  be  a  good-faith  purchaser,  but  that  he  took 
subject  to  the  mortgage.  ( See  opinion  for  citations.)  Shoemake 
17.  Smith,  655. 

See  Assignment  for  Benefit  op  Creditors,  2. 

VENUE. 

Of  action  to  enjoin  enforcement  of  judgment.    See  Judgments,  8. 

See  Change  of  Venue. 

VERDICT. 

1.  General  or  special  :  right  of  jury.  Under  section  2808  of  the 
Code,  it  is  the  right  of  the  jur^r,*'  in  all  actions,"  to  return  a  general 
or  special  verdict,  in  their  discretion,  and  the  rule  applies  to  a 
garnishment  proceeding  where  an  issue  is  formed  triable  to  a  jury ; 

-  and  it  was  reversible  ^rror  in  such  a  case  for  the  court  to  direct 
the  jury  to  return  special  findings  only,  though,  under  such  find- 
ings, no  other  judgment  could  have  been  rendered,  and  no  general 
verdict  could  have  changed  the*result.  ( See  opinion  for  citations.) 
Shadbolt  <fc  Boyd  Iron  Co,  v.  Camp,  539. 

2.  Excessive  damages:  question  how  raised.  An  objection  in 
the  court  below,  that  the  verdict  is  against  the  evidence,  and  is 
the  result  of  prejudice  and  bias  on  the  part  of  the  jury,  goes  only 
to  the  fact  that  the  verdict  is  against  the  objectors  instead  of  for 
them,  and,  without  something  more  specific,  does  not  raise  the 
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objection  that  the  damages  are  excessive  :  and  in  such  case  that 
objection  cannot  be  considered  in  this  court.  Reynolds  v,  Iowa  db 
Nebraska  Ins,  Co.,  563. 

8.     In  criminal  case  :  harmless  defect.    See  Criminal  Law,  43. 

See  Special  Interrogatories,  2. 

WATERS, 

Right  to  water  from  adjoining  land:  interference.  See  Ease- 
ments, 1. 

WILUS. 

1.  Construction:  life-estate  or  fee  simple.  Where  a  testator 
devised  and  bequeathed  to  his  wife  all  his  real  and  personal  prop- 
erty, **  except  as  hereinafter  specified ,"  and  in  a  subsequent  clause 
of  the  will  he  expressed  a  desire  that  all  the  real  and  personal 
propertv  bequeathed  to  his  wife,  remaining  at  her  decease,  should 
be  aivided  into  five  equal  shares,  and  given  to  persons  named,  held 
that  the  widow  took  the  real  and  personal  property  absolutely, 
and  not  for  life  merely,  as  against  the  five  persons  to  whom  the 
testator  desired  distribution  to  be  made  at  her  death.  ( See  opin- 
ion for  rules  and  citations  relating  to  the  interpretation  of  wills, 
where  there  is  apparent  conflict  between  a  clear  and  absolute 
bequest  and  subsequent  precatory  or  restrictive  provisions.)  Billa 
V.  Bills,  269. 

2.  Bequests  in  lieu  of  dower  :  widow's  election  :  form  of.  It  is 
provided  by  section  2452  of  the  Code  that  **  the  widow's  share  can- 
not be  affected  by  any  will  of  her  husband  unless  she  consents 
thereto  *  ♦  *,  which  consent  shall  he  entered  on  the  proper 
records  of  the  circuit  ( now  district )  court."  Held  that  it  is  not 
essential  that  there  should  be  a  writing  signed  by  the  widow,  and 
made  of  record,  in  order  to  manifest  her  election  (  following  cases 
cited  in  opinion ).  And  in  this  case,  where  the  decedent  devised 
to  his  wiaow  a  life-estate  in  all  his  real  estate  in  lieu  of  dower, 
and  named  her  as  his  executrix,  and  she  qualified  as  such,  and  in 
one  of  her  reports  she  stated  that  by  the  will  she  was  to  have  the 
use  of  the  real  estate  for  life,  and  in  her  final  report  the  same 
statement  was  in  substance  repeated,  and  she  consented  to  the 
closing  of  the  estate,  and  her  reports  were  appro v^ed  upon  her 
petition,  held  that  this  was  a  sufficient  election  to  take  under  the 
wilL    Craig  v.  Conover,  855. 

See  Estates  of  Decedents,  10, 18. 

WITNESSES. 

1.  Number  :  limitation  by  court  :  appeal  :  no  exceptions.    Where 

at  the  opening  of  the  trial  the  court  made  an  order  limiting  the 

number  of  witnesses  on  a  material  point  to  six  on  each  side,  and 

neither  party  then  excepted  to  the  order,  held  that  they  could  not 

afterwards  complain  of  it  on  appeal.    McConneU  v.  City  of  Osage, 

298. 

• 

2.  Credibilitt  :  instruction.  In  this  case  the  court  instructed :  "  It 
does  not  follow,  merely  because  a  witness  makes  an  untrue  state- 
ment, that  his  entire  testimony  is  to  be  disregarded.  This  must 
depend  upon  the  motive  of  the  witness.  If  he  intentionally  swears 
falsely  as  to  one  matter,  the  jury  may  properly  reject  his  whole 
testimony  as  unworthy  of  credit.  But,  if  he  makes  a  false  state- 
ment through  mistake  or  misapprehension^  they  ought  not  to 
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disre^^ard  his  testimony  altogether,  and  they  should  not  consider 
the  circumstances  further  than  as  showing  inaccuracy  of  memory 
or  judgment  on  the  part  of  the  witness."  Held  that,  when  read 
together,  the  instruction  was  not  open  to  the  objection  that  the 
accepting  or  rejecting  of  the  testimony  was  made  to  depend  wholly 
upon  the  motive  of  the  witness.  Winter  v.  Central  loiua  My.  Co., 
448. 

8.     :  IMPEACHMENT :  INSTRUCTION.    An  instruction  that,  before 

a  witness  can  be  regarded  as  impeached  on  account  of  his  bad 
reputation  for  truth  and  morality,  it  must  be  shown  that  the  bad 
reputation  is  general  in  the  community  where  he  lives, — that  is, 
that  it  is  generally  so  reputed  and  considered  in  the  community, 
is  not  open  to  the  objection  that  it  requires  the  opinion  of  the 
community  to  be  unanimous.    Id. 

4.     Credibilitt  of  hired  detective.    See  Intoxicating  Liquors,  11. 

6.     Impeachment  of  :  effect.    See  Rape,  6. 

See  Evidence. 

WORDS  AND  PHRASES. 

1.  •*  Adjust.*'    See  Arbitration,  1. 

2.  '*  Household  furniture."    See  Insurance,  17. 
8.     "Saloon."    See  Intoxicating  Liquors,  1. 

WRITS. 
Wbtts  of  F08SBBSI0N.    See  Tax  Sale  and  Deed,  4. 
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